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PREFACE  TO  166  PA. 


I  qualified  as  State  Reporter  March  28,  1895.  My  predecessor 
had  already  reported  more  than  the  half  of  this  volume,  so  that  my 
labors  commence  on  page  405. 

By  an  arrangement  mad^  between  the  publisher  of  the  State 
Reports  and  the  Legal  Intelligencer  of  Philadelphia,  the  Advance 
Reports  publish  the  cases  weekly  from  the  official  plates  before  the 
bound  volumes  appear.  I  shall  be  under  obligations  to  the  mem- 
bers of  the  profession  if  they  will  notify  me  promptly  of  such  errors 
as  they  may  discover  in  the  Advance  Reports,  so  that  they  may  be 
corrected  in  the  plates  for  the  bound  volumes. 

My  desire  is  to  reduce  the  volume  of  the  reports.  With  that  ob- 
ject in  view,  I  shall  endeavor  to  be  as  concise  as  possible  without 
endangering  intelligibility. 

As  paper-books  are  often  hastily  prepared  and  hurriedly  printed, 
mistakes  in  the  names  of  counsel,  names  and  pages  of  cases  cited 
in  the  arguments  of  counsel  and  in  the  opinions  of  the  courts  below 
frequently  appear.  If  counsel  concerned  and  the  trial  Judge  in  each 
case  will  take  the  trouble  to  examine  the  Advance  Reports  and  notify 
me  promptly  of  such  errors  as  they  discover,  it  will  enable  me  to 
correct'  them,  much  to  their  satisfaction  and  mine.  While  every 
possible  safeguard  in  the  way  of  verifications  and  citations,  is  thrown 
around  the  work,  yet,  for  the  reasons  above  indicated,  some  errors 
will  be  undetected.  If  the  profession,  especially  those  members  of 
it  who  are  interested  in  each  case,  will  indicate  such  en*ata,  it  will 
contribute  largely  to  the  accuracy  of  the  bound  volumes. 

WILSON  C.  KRESS, 

State  Eeparter. 
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Justice, 
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Justice, 
Justice, 
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JUDGES  OF  THE  COURTS  BELOW 

DURING  THE  PERIOD   OF  THESE  REPORTS. 

DI8T. 
l8t— Philadelphia  County. 

Courts  of  Common  Pleas. 
No.  1:  JoBBPH  Allison,  P.  J.;  Cbaiq  Biddls  and  F.  AM^Dts 
BbAoy,  JJ. 

No.  2:  J.  I.  Clakk  Habb,  P.  J.;  Samuel  W.  Pknnypackeb  and 
Theodobb  F.  Jenkins,  J  J. 

No.  3:  Thomas  K.  Finlbtteb,   P.  J.;  James  Gay  Gobdon  and 
Henby  Reed,  J  J. 

No.  4:  M.  Russell  Thayeb,  P.  J.;  Michael  Abnold  and  Robbbt 

N.  WiLLSON,  JJ. 

Orphans^  Court, 
William  B.  Hanna,  P.  J.;  William  N.  Ashman,  Clement  B. 
Penbosb  and  Joseph  C.  Febouson,  JJ. 

2d— Lancaster  County. 

John  B.  Livinoston,  P.  J. ;  H.  Clay  Bbubakbb,  J. 
3d— Northampton  County. 

W.  W.  Schuyleb,  p.  J. ;  Howabd  J.  Reedeb,  J. 
4th— Tioga  County. 

John  I.  Mitchell,  P.  J. 
5th — ^Allegheny  County. 

Courts  of  Common  Pleas. 
No.  1:  Edwin  H.  Stowe,  P.  J.;  Fbedebick  H.  Collibb  and  Jacob 
F.  Slaole,  JJ. 

No.  2:  Thomas  EwiNe,  P.  J.;  John  W.  F.  White  and  Chbisto- 
PHEB  Mag  be,  J  J. 

No.  3:  JohnM. Kennedy,  P.  J.;  Wij^liam  D.  Pobteb  and  Samuel 
A.  McCluno,  JJ. 

Orphans'  Court, 
William  G.  Hawkins,  Jb.,  P.  J.;  James  W.  Oveb,  J. 
6th— Erie  County. 

Fbank  Gunnison,  P.  J. 
7th— Bucks  County. 

Habman  Yebkes,  p.  J. 
8th— Northumherland  County. 

Clinton  R.  Sayidqe,  P.  J. 
9th — Cumberland  County. 

Wild UB  F.  Sadleb,  P.  J. 
10th— Westmoreland  County. 

LuoiEN  W.  Doty,  P.  J. 
11th— Luzerne  County. 

Court  qf  Common  Pleas, 
Chables  E.  Rice,  P.  J. ;  Stanley  Woodwabd  and  John  Lynch,  JJ. 

(V) 
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vi        JUDGES  OF  THE  COURTS  BELOW. 

Orphan**  CowrU 

Daniel  L.  Rhone,  P.  J. 
12th — Dauphin  County. 

John  W.  Simonton,  P.  J. ;  John  B.  McPhbbson,  J. 
I3th— Bradford  County. 

Benjamin  M.  Peck,  P.  J. 
I4th — ^Fayette  County;  Greene  County  attached. 

Nathaniel  Ewino,  P.  J. ;  S.  L.  Mestrezat,  J. 
16th— Chester  County. 

William  B.  Waddell,  P.  J. ;  Joseph  Hemphill,  J. 
16th— Bedford  County  and  Somerset  County. 

J.  H.  LONOENECKSB,  P.  J. 

17th— Butler  County. 

John  M.  Gbeeb,  P.  J. 
18th— Clarion  County;  Jefferson  County  attached. 

E.  Heath  Clark,  P.  J. 
19th— York  County. 

Jameb  W.  Latimer,  P.  J. ;  John  W.  Bittenger,  J. 
2()th— Union  County,  Snyder  County  and  Mifflin  County. 

Harold  M.  McClure,  P.  J. 
21st— Schuylkill  County. 

Cyrus  L.  Pershing,  P.  J. ;  Oliver  P.  Bbchtel  and  Mason  Weid- 
MAN,  JJ. 

22d  —  Wayne  County  and  Pike  County. 

George  S.  Pdrdy,  P.  J. 
23d  —  Berks  County. 

Court  cf  Common  Pleas. 

James  N.  Ermbntrout,  P.  J. ;  Gustav.  A.  Endlich,  J. 

Orphant^  Court, 

H.  Willis  Bland,  P.  J. 
24th— Blair  County. 

Martin  Bell,  P.  J. 
25th — Clinton  County,  Cameron  County  and  Elk  County. 

Charles  A.  Mayer,  P.  J. 
26th— Columbia  County  and  Montour  County. 

E.  R.  Ikeler,  p.  J. 
27th— Washington  County. 

John  Add.  MoIlvainb,  P.  J. 
28th— Venango  County. 

Charles  E.  Taylor,  P.  J. 
29th— Lycoming  County. 

John  J.  Metzger,  P.  J. 
80th— Crawford  County. 

John  J.  Henderson,  P.  J. 
8l8t— Lehigh  County. 

Edwin  Albright,  P.  J. 
82d — Delaware  County. 

Thomas  J.  Clayton,  P.  J. 
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JUDGES  OF  THE  COURTS  BELOW.  vii 

33d  —Armstrong  County. 

Cajlvin  Rayburn,  p.  J. 
d4th — Susquehanna  County. 

Danisl  W.  Seablb,  p.  J. 
35th— Mercer  County. 

S.  S.  Mehard,  p.  J. 
36th— Beaver  County. 

John  J.  Wickham,  P.  J. 
37th— Warren  County  and  Forest  County. 

Chablbs  H.  Notkb,  p.  J. 
38th — Montgomery  County. 

Aabon  S.  Swabtz,  p.  J. ;  Henry  K.  Weand,  J. 
39th— Franklhi  County. 

John  Stewart,  P.  J. 
40th — ^Indiana  County. 

Harry  White,  P.  J. 
4l8t — Juniata  County  and  Perry  County. 

Jeremiah  Lyons,  P.  J. 
42d  — Adams  County  and  Fulton  County. 

William  McClkan,  P.  J. 
43d — Carbon  County  and  Monroe  County. 

Allen  Craio,  P.  J. 
44th— Wyoming  County  and  Sullivan  County. 

John  A.  Sittser,  P.  J. 
45th — Lackawanna  County. 

Robert  Wodrow  Archbald,  P.  J. ;  Frederick  W.  Qunster  and 
Henry  M.  Edwards,  JJ. 

46th— Clearfield  County. 

Cyrus  Gordon,  P.  J. 
47th — Cambria  County. 

A.  V.  Barker,  P.  J. 
48th— McKean  County;  Potter  County  attached. 

Arthur  G.  Olmsted,  P.  J. ;  Thomas  A.  Morrison,  J. 
49th— Centre  County  and  Huntingdon  County. 

Austin  O.  Furst,  P.  J. 
50th — Lawrence  County. 

Aaron  L.  Hazen,  P.  J. 
51st  — Labanon  County. 

Frank  £.  Meily,  P.  J. 


Digitized  by  VjOOQ IC 


Digitized  by  VjOOQ IC 


TABLE 


OP 


CASES  REPORTED  IN  THIS  VOLUME. 


Page 

Aid  Society,  Hostetter  v.         .     AflSdavit  of  Defence,     . 

636 

Allen,  Gulp  v. 

.     Patents, 

286 

Appeal,  Bank  of  Republic's    .     Assignment, 

296 

Bell's       • 

.     Assign  m't  for  Creditors, 

134 

Berg's 

.     Will,  Trust,  . 

118 

Boyer's    . 

.    wm,    .... 

630 

Bmdley's 

.     Legacy  to  Class,    . 

800 

Carmany's 

.   '     .     Trusts,  .        .        .        . 

622 

CoUins's  . 

.     Affidavit  of  Defence,     . 

177 

Gi-ove's    . 

.     Wages, 

486 

Hoopes's  . 

.     Joint  Stock  Companies, 

861 

Kuehne's 

.    Set-ofif,  Due  Bill,  . 

818 

Lamborn's 

.     Evidence, 

500 

MUler's    . 

.     Will,     .... 

97 

Oesterle's 

.     Boroughs,     . 

502 

Park's      . 

.     Guardian, 

249 

Pepper's  . 

.     Will,  Trusts, 

804 

Phila.  Trust  C< 

).'s    •        .     Annuity, 

280 

Plumb's  . 

.     Change  ef  Grade, . 

886 

Risher's    . 

.     Evidence, 

119 

Robinson's 

.     Lapsed  Devise, 

269 

Shinn's     . 

.     Surcharge,    . 

121 

Simon's    . 

.     Evidence, 

530 

Tennent's 

.     Illegitimates, 

498 

Teuteberg's 

.     Trust,   .... 

43 

Trenton  Iron  C 

Jo.'s  .        .     Surcharge,     . 

121 

Waesch's 

.     Husband  and  Wife, 

204 

Young's  .        . 

.    .         .     Husband  and  Wife, 

645 

Artisans  Ins.  Co.,  0 

►'Neil  v.     .    Fire  Insurance, 

72 

Ashhurst  v.  Phono 

g^raph  Co.,    Lease,   .... 

857 

(ix) 


Digitized  by  VjOOQ IC 


TABLE  OF  CASES  REPORTED. 


Page 

Bailie  v.  Bailie, 

Partnership, 

472 

Baker,  Miller  v.       .        .        . 

Husband  and  Wife, 

414 

Baldwin  v.  Taylor, 

Real  Estate,  . 

607 

Bank  Appeal,  Camden    . 

Fraudulent  Conyeyance, 

477 

Bank's  Appeal,  Republic 

Assignment,  . 

r  296 

Bank  v.  Bicycle  Co., 

Contract, 

654 

Bank  v.  Borden, 

Affidayit  of  Defence,     • 

177 

Bank's  Estate,  Lebanon  . 

Trusts,. 

622 

Barry  v.  Hill  &  Gillespie, 

Trusts,  .... 

844 

Baugh  V.  Mitchell  &  Pierson, 

Affidavit  of  Defence,     • 

677 

Bayer  v.  Walsh, 

Will,     .... 

38 

Beaumont  v.  Beaumont, 

Partnership, . 

615 

Becker's  Est., .... 

Set-ofif,  .... 

813 

Bell,  Com.  v 

Fornication,  . 

406 

Bell's  Appeal, 

Assign't  for  Creditoi-s,  . 

134 

Berg's  Appeal, 

Sepamte  Use  Trust, 

113 

Berg  win  v.  Incline  Plane  Co., 

Railroads, 

21 

Bicycle  Co.,  Bank  v. 

Contract, 

554 

Bonsall,  Baldwin  y. 

Real  Estate,  . 

607 

Borden,  Bank  t.     .        . 

Affidavit  of  Defence,     . 

177 

Borie,  Kennedy  v. 

Mortgage, 

860 

Borough  y.  Busch, 

Municipal  Lien,     . 

46 

Borough,  Prospect  Park 

Boroughs, 

602 

Bond  &  Bro.,  Wilson  y. 

Affidavit  of  Defence,     . 

273 

Bowman,  Phila.  y.  . 

Original  Paving,   . 

393 

Boyer's  Appeal  and  Estate,    .' 

Will 

680 

Bradley's  Estate,    . 

Legacy  to  Class,    . 

800 

Bradley  y.  Jrwin,    . 

Equity, 

548 

y.  Vernon, 

Paper-Books, 

608 

Brown's  Estate,      .        . 

Guardian, 

249 

Brown,  Trust  Co.  y. 

Fi-audulent  Conveyance, 

477 

Bruce  &  Mori-ow  y.  Pittsburg, 

City  Debt,     . 

152 

Busch,  McKeesport  y.    . 

Municipal  Lien,     . 

46 

Bush  y.  McKeesport, 

Road  Law,     . 

57 

Byrnes,  Fidelity  Ins.  Co.  y.     . 

Sheriff's  Sale, 

496 

'Campbell,  Kedward  v.    . 

Judgment  Note,     . 

865 

y.  McCleary,    . 

Sheriff's  Sale, 

1 

Carmany's  Appeal, 

Trusts, .... 

622 

Carson,  Com.  v.      .        .         . 

Housebreaking,     . 

179 

Coal  &  Iron  Co.,  Powder  Co.  y. 

Building  Contract, 

289 

Digitized  by  VjOOQ IC 


TABLE  OF  CASES  REPORTED. 


XI 


Page 

Coke  Co.,  Fricke,  Lewey 

y.    •    Mines,  .... 

636 

Collin's  Appeal, 

.    Affidavit  of  Defence,     . 

177 

Colburn,  Matchette  v.     . 

.     Contract,       .         .        . 

265 

Com.  V.  Bell, 

.     Fornication,  . 

406 

V.  Brown, 

.     Fraudul't  Conveyance, . 

477 

V.  Cai-son, 

•     Housebreaking,     . 

179 

V.  Cook,  . 

•     Murder, 

198 

V.  Freeman,     • 

.     Murder,  Jury  Wheel,    . 

832 

V.  Harmel  &  Coon, 

•     Peddling, 

89 

V.  Order  of  Solon,  . 

.     Corporation, . 

88 

V.  Pittsburg  Ry.,      . 

.     Taxation, 

463 

y.  Ramsay, 

.    Election  Law, 

642 

V.  Sehniepp,     . 

.    Boroughs,      . 

401 

V.  Woodley,     . 

.     Murder, 

463 

Com.  Ins.  Co.,  Fidel.  Ins. 

Co.  v.     Foreign  Attachment,     . 

658 

Com.  Ins.  Co.  v.  Brown, 

Fraudulent  Conveyance, 

477 

Cook,  Cora.  V. 

.     Murder,         .         .     '  . 

193 

Coon,  Com.  v. 

.     Peddling, 

89 

County,  Gaekenbaeh  v.  . 

.    Constitutional  Law, 

448 

Culp  V.  Allen, 

.     Patents, 

286 

Cunningham,  Shattuck  y 

.    Specific  Performance,    . 

868 

Daropman  y.  Penna.  R.  ] 

I.,     .    Evidence, 

620 

Darby  Borough,  Lewis  v 

.    Road  Law,    . 

613 

Davenport  v.  Penna.  R.  ] 

R.,     .     Evidence, 

480 

Dear,  Pennypacker  v. 

.     Appeals  for  Delay, 

284 

Deaven,  Felty  v.     . 

.     Evidence, 

640 

Denig,  Wilson  v.    . 

.     Will,     .... 

28 

Devereux,  Stafford  v. 

.     Contract, 

277 

Dickson's  Est., 

.     Assignm't  for  Creditors, 

184 

Dickson,  Gandy  v. . 

.    Distress, 

422 

Eby  V.  Lebanon  Co., 

.    Negligence,  . 

632 

Ehret  v.  Gunn, 

.     Alley,   .... 

884 

Engle's  Estate, 

.     Will,  Annuity, 

280 

Estate,  Boyer's 

.     Will,     .... 

680 

Bi-adley's 

.    Legacy  to  Class,    . 

800 

Becker's, 

•    SetK)ff, 

813 

Brown's  . 

;     Guardian,  etc.. 

249 

Dickson's 

.    Assignm't  for  Creditors, 

134 

Engles'    . 

.    Annuity, 

280 

Digitized  by  VjOOQ IC 


Zil 


TABLE  OF  CASES  REPORTED. 


Page 

Estate,  Gas  Stove  Co.'s 

•     Assignment,  . 

.     296 

Gorgas's 

.    Lapsed  Devise,      . 

.     269 

Hambleton's     . 

.    Evidence, 

.    500 

Lebanon  Bank's 

.     Trusts,  . 

.    622 

Marsden's 

.    Trusts,. 

.    213 

MUler's,   . 

.     Will,     . 

.      97 

Patterson's 

.    Decedent's  Estate, 

.    119 

Pepper's  . 

.    Will,  Trusts, 

.    804 

Rees's      . 

.     Illegitimates, 

.    498 

Shinn's     . 

.    Executors,     . 

.    121 

Waescb's 

.     Husband  and  Wife, 

.    204 

Wilbert's 

.     Will,  Trust, 

.    113 

Young's  . 

.     Husband  and  Wife, 

.    645 

Evans  V.  Smith, 

.     Will,     . 

.    625 

Felty  V.  Deaven,     . 

.     Evidence, 

.    640 

Fidelity  Ins.  Co.  v.  Byrnes,    .     Sheriflf's  Sale, 

.    496 

V.  Com.  Ins.  Co., 

.     Foreign  Attachment, 

.    558 

Finch,  Lang  v. 

.    Ejectment,     . 

.    255 

Fire  Ins.  Co.,  O'Neil  v. 

.    Fire  Insurance, 

.      72 

Fitzpatrick,  Rhoads  & 

Shus- 

ter  V.  . 

.     Partnei-ship,  . 

.    294 

Fitzwater  v.  Roberts  &  Co.,    .     Replevin, 

.    454 

Freeman,  Com.  v.  . 

.     Murder,  Jury  Wheel, 

.    832 

Fricke  Coke  Co.,  Lewey 

V.     .     Mines, 

.    536 

Fritz  V.  Jenner, 

.    Negligence,   . 

.    292 

Gaekenbach  v.  County, 

.     Constitutional  Law, 

.    448 

Gandy  v.  Dickson, 

.     Distress, 

.    422 

Gras  Stove  &  Meter  Co.'s  Estate,    Assignment, . 

.     296 

Gillespie,  Kill  v.     . 

.     Trusts, 

.    844 

Gilton  V.  Pass.  Ry., 

.     Negligence,   . 

.    460 

Glassmire,  Patterson  v.  . 

.     Restraint  of  Tmde, 

.    230 

Gorgas's  Estate, 

.     Lapsed  Devise 

.    269 

Gowen  v.  Pierson, 

.     Arbiti-ation,   . 

.    258 

Grove's  Appeal, 

.     Wages, 

.    486 

Gummey,  Sharpless  v.    . 

.    Rescission  of  Sale, 

.     199 

Gunn,  Ehret  v. 

.     Alley,    . 

.     884 

Hambleton's  Estate, 

.    Evidence, 

.    500 

Harmel,  Com.  v. 

.     Peddling, 

.      89 

Digitized  by  VjOOQ IC 


TABLE  OF  CASES  REPORTED. 


XIII 


Page 

Harrison,  Milke  v. . 

•    Master  and  Servant, 

202 

Haught  V.  Irwin,     . 

.     Equity, 

548 

Hill,  Barry  v. 

.     Trusts, 

344 

Hiester  v.  Yerger,  . 

.     Shelley's  Case,      . 

445 

Hill,  Mack  V.  . 

.     Paving, 

211 

Homestead  Ry.,  Long  v. 

.     Highways,     . 

162 

V.  Pittsburg  Railway,       .     Highways,     . 

162 

Hoopes's  Appeal,    . 

.     Joint  Stock  Companies, 

851 

Hostetter  v.  Aid  Society, 

•    Affidavit  of  Defence,     . 

636 

Huey,  Taylor  v. 

.     Attachment, . 

518 

Howettv.  Phila.W.&B.R.R.,     Negligence,  . 

607 

laquinta  v.  Citizens'  Traction 

Co.,     .... 

.     Negligence,  . 

63 

Incline  Plane  Co.,  Bergwin  v.     Railroads. 

21 

Insurance  Co.  v.  Byrnes, 

.     SherifiFs  Sale, 

496 

V.  Insurance  Co.,     . 

.     Foreign  Attachment,     . 

558 

O'Neil  V. 

.     Fire  Insurance, 

72 

Werron  v. 

•     Foreign  Insurance, 

112 

Iron  Co.'s  Appeal,  . 

.    Decedents'  Estates, 

121 

Irwin,  Bradley  v.    . 

.     Equity, 

548 

Haught  v. 

.     Equity, 

648 

Jenner,  Fritz  v. 

.    Negligence,  . 

292 

Jewett  &  Co.,  Philler  v. 

.     dealing  House,    . 

456 

Jones,  Nickels  v.     . 

.     Rent  and  Tender, 

699 

Eedward  v.  Campbell, 

.    Judgment  Note,    . 

365 

Kelly,  Mayhew  v.   . 

.    Paving, 

207 

Kennedy  v.  Borie, . 

.     Mortgage, 

360 

Kennelty  v.  Bait.  &  0.  ] 

X.  R.,     Negligence,  . 

60 

Kuehne's  Appeal,    . 

Set-off, 

813 

Kugel  V.  Painter,    . 

.    Landlord  and  Tenant,  . 

592 

Lamborn's  Appeal, . 

.     Evidence, 

500 

Laird  v.  Traction  Co., 

.     Railroads, 

4 

Land  Co.,  Morris  v. 

.     Joint  Stock  Companies, 

351 

Lang  V.  Finch, 

.     Ejectment,    . 

255 

Lebanon  Bank's  Est., 

.     Trusts, 

622 

Lebanon  Co.,  Eby  v. 

.     Negligence,  . 

632 

Leggate,  Penna.  Co.  v. 

.     Conversion,  . 

147 

Digitized  by  VjOOQ IC 


XIV 


TABLE  OF  CASES  REPOBTED. 


Page 

Lewey  v.  Fricke  Coke  Co.,     . 

Mines,   •        .        •        . 

586 

Lewis  V.  Darby  Borough, 

Road  Law,     . 

613 

Life  Ins.  Co.,  Werron  v. 

Service  of  Process, 

112 

Long  et  al.  v.  Homestead  Ry., 

Highways,     . 

162 

Lukens,  Unruh  v.  . 

Deed,     .... 

824 

McCadden,  Restein  v.     . 

Commissions, 

840 

McCleary,  Campbell  v.  . 

Sheriffs  Sale, 

1 

McKeesport  v.  Busch,     . 

Municipal  Lien,     . 

46 

McKeesport,  Bush  v. 

Road  Law,     . 

57 

Mack  V.  Hill, .... 

Paving 

211 

Malone,  Powder  Co.  v.  . 

Building  Contract, 

289 

Marlor  v.  Phila.  W.  &  B.  R.  R., 

Railroads, 

524 

Marsden^s  Estate,  . 

Trusts,  .... 

213 

Mayhew  v.  Kelly,  . 

Paving,. 

207 

Mack.  Co.  V.  Young, 

Principal  and  Agent,     . 

267 

Mason  Jar  Co.  v.  Paine, . 

Evidence, 

352 

Matchette  v.  Colburn,     . 

Contract, 

265 

Metropolitan  Co.,  Werron  v.  . 

Service  of  Process, 

112 

Miller's  Estate, 

Wills,    .... 

97 

Miller  v.  Baker, 

Husband  and  Wife, 

414 

Mitchell,  Baugh  v. 

AflBdavit  of  Defence,     . 

577 

Monongahela  Water  Co., 

School  Dist.  V.     . 

Contract, 

81 

Morgan  v.  Morgan, 

Mortgage, 

450 

Morris  v.  Land  Co., 

Joint  Stock  Companies,  . 

351 

Moore,  Sewell  v.     .        .        . 

Fire  Escapes, 

570 

Mulholland  v.  Wood,  Brown 

&  Co.,          .... 

Wages, 

486 

Nickols  V.  Jones,     . 

Rent,  Tender, 

599 

Oesterle's  Appeal,  . 

Boroughs, 

502 

Ohio  &  Ross  Township  Road, 

Road  Law,     . 

132 

O'Neil  V.  Ins.  Co., 

Fire  Insurance, 

72 

Order  of  Solon,  Com.  v. 

Corporation, 

38 

Ott  V.  Sweatman, 

Conditional  Sale,  . 

217 

Paine,  Fruit  Jar  Co.  v.  . 

Evidence, 

352 

Painter,  Kugel  v.    . 

Landlord  and  Tenant,   . 

592 

Paist's  Petition, 

Evidence, 

530 

Digitized  by  VjOOQ IC 


TABLE  OF  CASES  REPORTED. 


XV 


Paik,  Patterson  v. 
Park's  Appeal,        .        . 
Pattei'son's  Estate, 
Patterson  v.  Glassmire,  . 

V.  Park,  .... 
Penna.  Co.  v.  Leggate,   . 
Penna.  R.  R.  Co.,  Dampman  v. 

Davenport  v.    . 

Rudolph  V.      . 

Willock  V.       .        .         . 
Pennypacker  v.  Deai*,     . 
Pepper's  Estate, 
Petition,  Church's  . 

Paist's      .... 
Philadelphia  v.  Bowman, 

V.  Hill,    .... 

V.  Kelly, 

Rudderowv.    . 

V.  Schofield, 
Phila.  &  Read.  R.  R.,  Sheehan  v. 

Trust  Co.'s  Appeal, 

W.  &  B.  R.  R.,  Howett  v. 

W.  &  B.  R.  R.,  Marlor  v. 
Philler  v.  Jewett  &  Co.,  . 
Phillips  V.  Incline  Plane  Co., . 
Phonograph  Co.,  Ashhui-st  v. 
Piei-son,  Gowen  v.  . 
Pittsburg,  Bruce,  Mori*o\v  & 

Succop  V 

Pittsburg,  Speer  v. 
Pittsbui-g  Ry.,  Homestead 

Ry.  V 

Pittsburg  Ry.,  Com.  v.    . 
Plumb's  Appeal,      . 
Powder  Co.  v.  Malone,   . 

V.  Coal  &  Iron  Co.,  . 
Presbyterian  Church's  Pet'n,  . 
Prospect  Park  Borough, 

Railroad,  B.  &  O.,  Kennelty  v.     Negligence, 


Page 

Landlord  and  Tenant,   .      25 

Guardian, 

.     219 

Decedents'  Estates 

.     119 

Restraint  of  Trade, 

.     230 

Landlord  and  Tenant,   .      25 

Conversion,  . 

.    147 

Evidence, 

.    620 

Evidence, 

.    480 

Railroads, 

.    480 

Common  Carriers, 

.    184 

Appeals  for  Delay 

.    284 

Will,  Trusts, 

.    304 

Ti-usts, 

.      48 

Evidence, 

.    530 

Original  Paving, 

.    398 

Paving, 

.    211 

Paving, 

.    207 

Road  Law,     . 

.    241 

Tax  Lien,     . 

.    389 

Negligence,   . 

.    854 

Annuity, 

.     280 

Negligence,  . 

.    607 

Railroads, 

.    524 

Clearing  House, 

.    456 

Railroads, 

.      21 

Lease,  . 

.    857 

Arbitration,  . 

.     258 

City  Debt,     . 

.    152 

Road  Law,    . 

.      86 

Highways,     . 

.    162 

Taxation, 

.    458 

Change  of  Grade, 

.    386 

Building  Contract 

.    289 

Building  Contract 

.    289 

Trusts, 

.      48 

Boroughs, 

.    502 

60 


Digitized  byCjOOQlC 


xvi 


TABLE  OF  CASES  REPORTED. 


Page 

Railroad,  Penna.,  Dampman  y. 

Evidence, 

.     620 

Davenport  v.    . 

Evidence,      . 

.    480 

Railway  Co.,  Gilton  v.    . 

Negligence,  . 

.     460 

Railroad,  P.  &  R.,v.  Snowdon, 

Foreign  Attachment, 

.     236 

P.  W.  &  B.,  Marlor  v.     . 

Railroads, 

.    524 

Ramsay,  Com.  y.     . 

Election  Law, 

.    642 

Rees's  Estate,          .        .        . 

Illegitimates, 

.    498 

Restein  y.  McCadden,     . 

Commissions, 

.    840 

Rhoads  y.  Fitzpatrick^     . 

Partnership,  . 

.    294 

Riner  y.  Riner, 

Statute  of  Limitations, 

.    617 

Risher's  Appeal, 

Decedent's  Estate, 

.     119 

Ritchie  y.  Walter,  . 

Guaranty, 

.    604 

Road,  Township,     . 

Road  Law,     . 

.    182 

Roberts,  Fitzwater  y. 

Replevin, 

.    454 

Robinson's  Appeal, 

Lapsed  Devise, 

.    269 

Rudderow  y.  Phila., 

Road  Law,    . 

.     241 

Rudolph  y.  Penna.  R.  R., 

Railroads, 

.    430 

Saying  Fund  Ass'n,  Wilson  y. 

Will,      . 

.      29 

School  Dist.  y.  Water  Co.,      . 

Contract, 

.      81 

Schmick,  Snyder  y. 

Debtor's  Exemption^ 

.    429 

Schniepp,  Com.  y.  . 

Boroughs, 

.    401 

Schofield,  Phila.  y. 

Tax  Lien, 

.    889 

Sewell  y.  Moore,     . 

Fire  Escapes, 

.    670 

Sharpless  y.  Gummey,    • 

Rescission  of  Sale, 

.    199 

Shattuck  y.  Cunningham, 

Specific  Performance, 

.    368 

Sheehan  y.  Phila.  &  Read.  R., 

Negligence,  . 

.    364 

Shinn's  Estate  &  Appeal, 

Surcharge,     . 

..  121 

Shuster  y.  Fitzpatrick,    . 

Partnership,  . 

.    294 

Simon's  Appeal, 

Evidence, 

.    630 

Smith,  Evans  v.      .         .         . 

Will,     . 

.    626 

Smith*  Kline  &.  French  Co.  v. 

Smith,          .... 

Sale,      . 

.    668 

Snowdon,  P.  &  R.  Railroad  v. 

Foreign  Attachment, 

.    236 

Snyder  v.  Schmick, 

Debtors'  Exemption, 

.    429 

Speer  v.  Pittsburg, 

Road  Law,     . 

.      86 

Stackhouse  v.  Vendig,    . 

Negligence,   . 

.    582 

Stafford  v.  Devereux,     . 

Contract, 

.    277 

St.  Clair  Sch.  Dist.  v.  Water 

Co., 

Contract, 

.      81 

Streets,  Tucker  &  Frankford, 

Changfe  of  Grade, 

.    336 

Digitized  by  VjOOQ IC 


TABLE  OF  CASES  REPORTED. 


svii 


Succop  V.  Pittsburg, 
Suplee,  Wilkinson    v.     . 
Sweatman,  Ott  v.    . 

Taylor,  Baldwin  v. 
Taylor  v.  Huey, 
Tennent's  Appeal,  . 
Teuteberg's  Appeal, 
Thatcher  v.  Cent.  Tmctioii  Co., 
Theiss  v.  Weiss, 
Traction  Co.,  laquinta  v. 

Laird  v 

Thatcher  v.      .        .        • 
Tradesmen's  Bank  v.  Bicycle 

Co., 

Trenton  Iron  Co.'s  Appeal,     . 
Tucker  Stieet, 

Unruh  v.  Lukens,  . 

Vendig,  Stackhouse  v.    . 
Vernon,  Bradley  v. 

Walter,  Ritchie  v.  . 
Waesch's  Estate,     . 
Walsh,  Bayer  v.      .         .         . 
Water  Co ,  School  District  v. 
Weiss,  Theiss  v.     .        .         ^ 

Wessek  v.       .        .        . 
Werron  v.  Life  Ins.  Co., 
Wessels  v.  Weiss,  . 
Wilbert*s  Estate,    . 
Wilke  V.  Hanison  Bros., 
Wilkinson  v.  Suplee, 
WUlock  V.  Penna.  R.  R.  Co., 
Wilson  V.  Boud  &  Bro., . 

V.  Dering, 
Wood,  Brown  &  Co.,  Mulhol- 

land  V 

Woodley,  Com.  v*  . 


Page 

City  Debt,     . 

.     152 

Fraud,  . 

.    315 

Continual  Sale, 

.    217 

Real  Estate, . 

,    507 

Attachment, . 

618 

Illegitimates, 

498 

Trust,   . 

.      43 

Negligence,  . 

66 

Contract, 

9 

Negligence,  . 

.      63 

Railroads,      . 

4 

Negligence,  . 

66 

Contract, 

554 

Surcharge,     . 

121 

Road  Law,    . 

386 

Deed,    .        .        .        . 

324 

Negligence,  . 

582 

Paper-Books, 

603 

Guaranty, 

.     604 

Husband  and  Wife, 

,    204 

Will,     . 

38 

Contract, 

.      81 

Couti-act, 

9 

Partnership,  . 

.     490 

Service  of  Process, 

112 

Partnership,  • 

490 

Will,  Trust,  . 

.     113 

Master  and  Servant, 

.     202 

Fraud,  . 

.    315 

Common  Carriers, . 

.     184 

A£Bdavit  of  Defence, 

.    273 

Will,      . 

.      29 

Wages,  . 

486 

Murder, 

.     463 

Digitized  by  VjOOQ IC 


xviii  TABLK  OF  CASES  REPORTED. 

Page 
Yerger,  Hiester  v.  .  .  .  Shelley's  Case,  .  •  445 
Young,  Mack.  Co.  v.  .  .  Principal  and  Agent,  .  267 
Young^s  Ap{ieal  and  Estite,  .     Husband  and  Wife,       .     645 


Digitized  by  VjOOQ IC 


CASES  CITED 

IN  THiE 

OPINIONS  OF  THE  SUPREME  COURT. 


Page 

Amole'8  Ap.,  115  Pa.  356 621 

Arnold  v.  BUbon,  147  Pa.  872 ... .    IS 

Backhouse  v.  Bonomi,  9  H.  L. 

Caws,  608 547 

Bank  V.  King,  57  Pa.  202 625 

Bank  v.  Barley,  1,18  Pa.  477 644 

Barnes  v.  Sowden,  119  Pa.  53. . . .  590 

Beckham  y.  Shoose,  5  R.  179 189 

Bingham  v.  Rogers,  6  W.  «&  S. 
'  4^5 jgp 

Bowlby'v.'  Thunder,  105  Pa.*  178 .  630 

Boyle  V.  Boyle,  152  Pa.  110 630 

Bi-amberry's  Ap.,  156  Pa.  628. .. .  660 
Braughler  v.  Weir,  165  Pa.  284. . .  402 
Brodie  v.  Bickley,  2  Rawle,  431 . .  127 
Brooke  V.  Phila.,  162  Pa.  123....  155 

Brown  v.  Finney,  53  Pa.  373 20 

Brown  v.  Finney.  67  Pa.  214 413 

Buck  V.  Peuna.  R.  R.  Co.,  150  Pa. 

171 189 

Bu9sey  v.  Donaldson,  4  Dallas, 

206 18 

Buzby  V.  Traction  Co.,  126  Pa. 

559 591 

Carroll  v.  R  R.,  12  W.  N.  848. . .  SoQ 
Caldwell  y.  Miller,  127  Pa.  442. . .  495 
Campbell  v.  Baker,  46  Pa.  243. . .  606 
Canal  Co.  v.  Graham,  68  Pa.  290.  400 
Church  V.  Disbrow,  52  Pa.  219. . .  630 

Christy  v.  Sill,  95  Pa.  380 850 

City  V.  McCormick,  129  Pa.  213. .    56 

Clark  V.  Trindle,  52  Pa.  492 421 

Cleary  v.  R.  R.,  140  Pa.  19. 356 

C<immercial  Co.  v.  Hocking,  115 

Pa.  407,414 264 

Com'lth  V.  Coal  Co.,  164  Pa.  284.  454 
y.  Macferron,  152  Pa.  244. ...  161 

V.  Pahiter,  10  Pa.  214 77 

V.  Vrooman,  164  Pa.  806  . . .    78 

v.  Gerade,  145  Pa.  289 472 

Cox  V.  Hickman,  8  H.  L.  C.  268,  494 

Dent's  Appeal,  22  Pa.  514 128 

Dexter  v.  Billings,  110  Pa.  135.  .  652 
District  of  Pituburg,  2  W.  <fe  8. 820    60 

Donegal  Road,  4  Teates,  479 IHS 

Douglass  V.  Lucas,  63  Pa.  9 421 

Downey  v.  Hoffer,  110  Pa.  109. . .  621 


Page 

Edwanls  v.  Tracy,  62  Pa.  874 494 

Ehrisman  v.  East  Harrisburg  Co., 

150  Pa.  180 71 

Express  Co.  v.  Sands,  55  Pa.  140  189 

Farley  v.  Traction  Co.,  182  Pa.  58  591 
Faniham  v.  Camden  A  A.  R  R. 

Co.,  55  Pa.  53 188 

Finlay  V.  Stewart,  56  Pa.  183....  413 
Fotniar's  Appeal,  68  Pa.  482...   .  110 

Forbes  Street,  70  Pa.  125 59 

Forsyth  v.  Palmer,  2  HaiTis,  97.  IS 
France  v.  Ruddlman,  120  Pa.  257.  (J44 
Funnan  Street,  17  Wendell,  649.     59 

Gardner  v.  Madeira,  2  Yeates,  466  412 

Gibbs*  Est.,  157  Pa.  59 495 

Gilbert  v.  Moose,  104  Pa.  74 621 

Gilmore  V.  Carnahan,  81*  Pa.  217  519 
Giiniore  v.  Ry.  Co.,  153  Pa.  31. . .  71 
Gold«y  V.  R.  R.  Co.,  30  Pa.  242. .  1S9 
Good  V.  Fichthorn,  144  Pa.  287..  630 
Grace  v.  Smith,  2  Wm.  Black- 
stone,  9$>8. 494 

Graffenslein  v.  Epstein,  23  Kans. 

44:^ 569 

Grau  V.  Bayard,  11  S.  R.  41 427 

Grogan  v.  Empress  Co.,  114  Pa. 
523 189 

Hall  V.  Yandergrift,  8  Bin.  874. .  543 
Hambleton  v.  Yocum,  108  Pa.  804  110 
Hamilton  v.  Hamilton's  Exrs. ,  18 

Pa.  20 544 

Hammett  v.  Phila.,  65  Pa.  155. . .     56 

Hart  V.  Kelley,  83  Pa.  286 495 

Hartupec  v.  PltUburg,  97  Pa.  107  264 
Haskell  v.  Hunter,  23  Mich.  305.     18 

Hoge  V.  Hoge,  1  Watts,  214 349 

Hollinshead's  Ap.,  ia3  Pa.  158.  350 
Hopkins  y.  Glunt,  111  Pa.  287.. . .  6:)0 
Hostetter  v.  Pittsburg,  107  Pa.  419  264 
Uovenden  v.  Lord  Armsley,  2Sch. 

&  L.  634 516 

Jauretche  v.  Proctor,  48  Pa.  466..  629 
Johnson  v.  Hart,  6  W.  <&  S.3t9. .  649 
Jones  V.  Borough  of  Bangor,  144 
Pa.  638 614 

(xix) 


Digitized  by  VjOOQ IC 


TABLE  OF  CASES  CITED. 


Page 

Kellum  V.  Smith,  83  Pa.  158 340 

Kennedy  v.  Ins.  Co.,  165  Pa.  179.  118 
Kennedy  v.  Poor,  151  Pa.  474. . . .  264 

Keys  V.  Johnson,  68  Pa.  42 843 

King  V.  Thompson,  87  Pa.  865. . .  589 
Kountz  V.  Kirkpatrick,  72  Pa.  376    17 
Kirby  v.  Railway  Co.,  18  L.  T.  (N. 
S.)658 190 

Lalng  V.  Colder,  8  Pa.  479 189 

Larimer  v.  Ry.  Co.,  137  Pa.  533. .  175 
Laughlin  v.  Lorenz,  48  Pa.  275. .  427 

Leafs  Ap.,  106  Pa.  505 427 

Levy's  Est.,  153  Pa.  174 630 

Lewis  V.  Lewis,  142  Pa.  149. 128 

Locke*8  Appeal,  72  Pa.  491 77 

Lodge  V.  Hamilton,  2  S.  A  R.  491  650 
Lord  V.  Proctor,  7  Phlla.  680. ...  495 

Marland  v.  R.  R.,  123  Pa.  487. . . .  356 
Harsteller  V.  Marsteller,  93  Pa.  350  621 
McClaysburg  Road,  4  S.  A  R.  200  133 
McCullough  V.  Young,  1  Binn.  63  127 
Mclntyre  v.  Mclntyre,  123  Pa.  329  630 
McLaughlin  v.  Fulton,  104  Pa.  161  421 
McManus  v.  Railway  Co.,  4  H.  A 

N.327 190 

Mellow  V.  Phlla.,  160  Pa.  614. ...  340 
Michener  v.  Phlla.,  118  Pa.  535. .    56 

Mlllei-'s  App.,  159  Pa.  575 109 

Millerstown  ▼.  Bell,  123  Pa.  151 . .  95 
Millville  Borough,  10  Pa.  C.  C. 

Rep.  321 506 

Moore  V.  R.  R,  108  Pa.  349 356 

Moore  v.  Fields,  42  Pa.  467 128 

Morris  ▼.  Land  Co.,  164  Pa.  326. .  852 
Mothland  v.  Wireman,  3  P.  A  W. 

185 127 

3Iurray  v.  East  India  Co.,  5  B.  ^k 

A.  204 121 

Musselman*s  Ap.,  101  Pa.  165 128 

Myers  V.  R.  R.,  150  Pa.  386 356 

Nayigation  Co.  v.  Fenlon,  4  W.  A 

8.20.-) 264 

Neely's  <.^  Cozad*s  Appeals,  85  Pa. 

OQ'7 5^ 

New  Brighton  R  r1  v.  Pittsburg 
R.  R.,  105  Pa.  113 172 

Order  of  Solon  v.  Folsom,  161  Pa. 

225 86 

Ottlnger  v.  Ottinger,  17  S.  A  R. 

143 109 

Parker  v.  Com.,  6  Pa.  507 76 

Peck  V.  Railway  Co.,  10  H.  L. 

Cases,  473 190 

Penna.  Co.  v.  Schuylkill  Valley  R. 

R.C0.,  151  Pa.  834 24 

Penna.  K,  R.  Co.  v.  Raiordon,  119 

Pa.  577 189 

Pa.  R.  R.  V.  Davenport,  154  Pa. 

ill 582 

People's  Bank's  Ap.,  93  Pa.  107.  625 


Page 
Phlla.  V.  Dlbeler,  147  Pa.  261 ... .  218 
Y.  Market  Co.,  161  Pa.  522. . .  400 
Phillips  Y.  Incline  Plane  Co.,  153 

Pa.280 24 

Phoenix  Ins.  Co.  y.  Transporta- 
tion Co.,  117  U.  S.  812 191 

Phoenix  Works  v.  R.  R.  Co.,  189 

Pa.  284 189 

Poor  Dlst.  V.  P.  D.  of  Knox,  107 

Pa.  801 644 

Porter  v.  Mayfleld,  21  Pa.  263. . . .  349 
Potter  V.  Hitchcock,  30  Conn.  408  129 
PoweU  V.  R.  R.  Co.,  82  Pa.  414. .  189 
PraU  Y.  Waterhouse,  158  Pa.  45. .  178 

Plerie  Y.  Phlla.,  139  Pa.  575 449 

Probst's  Ap.,  163  Pa.  428 110 

Providence  Ins.  Co.  v.  Morse,  150 

U.S.  99 191 

Pnrvlance  v.  McCllntee,  6  S.  A  R. 
259 494 

Radnor  Road,  5  Bin.  612 133 

Railroad  Co.  v.  Miller,  87  Pa.  895  189 
Railroad  Co.  v.  Lockwood,  17  Wall. 

357 190 

Ralguel  v.  McCbnnell,  25  Pa.  362  «19 

Rauch  Y.  Dech,  116  Pa.  157 864 

Reed's  Ap.,  13  Pa.  475 421 

Reed's  Ezr.  v.  Reed,  82  Pa.  420.  843 
Respubllca  v.  Hevice,  2  Teates, 

114 412 

Reynolds  v.  Caldwell,  51  Pa.  298  264 
R.  R.  Co.  Y.  Miller,  87  Pa.  895. . . .  189 
Robb  V.  Borough,  137  Pa.  42....  590 
Rushton  V.  Llpplncott,  119  Pa.  12  364 
Ruth  V.  Kattermaii,  112  Pa.  251. .  621 

Sayre  Borough,  148  Pa.  482....    94 

Schwilke's  Ap.,  100  Pa.  628 109 

Schlecht's  Ap.,  60  Pa.  172 551 

Seddon  v.  Blckley,  153  Pa.  271. . .  591 

Seely  v.  Alden,  61  Pa.  302 13 

Shakespeare  v.  Deposit  Co.,  97 

Pa.  178 128 

Shryock  v.  Wagoner,  28  Pa.  430  421 

Sllllman  v.  Haas,  121  Pa.  52 350 

Smethurst  v.  Woolston,  5  W.  A 

S.  109 17 

Smith  V.  McCarthy,  56  Pa.  859. . .  77 
Smith  Y.  Thackerah,  15  Am.  Law 

R^.  761,  N.  S.,  vol  5 547 

Smith  V.  Tome,  68  Pa.  158. 421 

Snyder  v.  Lancaster,  20  W.  N.  185  ^0 
Sproul  Y.  Murray,  156  Pa.  298. ...  489 
State  Y.  Marklns,  95  Ind.  464. ...  412 
Steamship  Co.  v.  Phoenix  Ins.  Co., 

129  U.  S.397... 190 

Sweeny  v.  Oil  Co.,  130  Pa.  198. ..  343 

Taylor  y.  Birmingham,  29  Pa.  286  052 
Taylor  v.  Smith,  2  Wharton,  432.  364 

Teller  v.  Boyle,  132  Pa.  56 359 

Thompson's  Ap.,  22  Pa.  16 625 

Thompson  y.  Smith,  7  S.  A  R. 
209 543 


Digitized  by  VjOOQ IC 


TABLE  OF  CASES  CITED. 


zxi 


Page 
Telegraph  Co.  y.  Stevenson,  128 
Pa.4& 189 

Walker  v.  Tucker.  152  Pa.  1 495 

Wallace  y.  Denig,  152  Pa.  251 ... .    32 

Warfield  v.  Fox,  55  Pa.  882 110 

Waiigh  V.  Carver,  2  H.  Dlackstone, 

235 494 

Way  V.  Hooton,  156  Pa.  8 850 

Wehle  V.  Havlland,  69  N.  Y.  448.     18 
Welton  V.  Missouri,  91  U.  S.  275.     96 


Page 

West  Pbila.,  5  W.  ft  S.  288 76 

Wilklns  V.  Ellet,  9  Wall  740. ... .  129 
Williamsport  R.  Co.  v.  Phila.  R. 

Co.,  141  Pa.  407 174 

Williard  v.  Williard,  56  Pa.  119. .  849 
Wilson  v.  Gas  Co.,  152  Pa.  566. . .  24 
Woodbum  v.  Bank,  5  W.  &  S. 

447 864 

Yard's  Appeal,  148  Pa.  509 583 


Digitized  by  VjOOQ IC 


ACTS  OP  ASSEMBLY  CONSTRUED. 

1811.  Maich  30.     §12,  P.  L.  29.     Tax  liens,     doodwin  Co.  v 

Bank,  296. 
1814.  Feb.  21.    6Sm.  L.  111.    Jury  wheel.    Com.  v.  Freeman,  332. 
1827.  April  13.     §  4,  9   Sm.  433.     Tax  liens.     Goodwin  Co.  v. 

Bank,  296. 
1830.  Feb.  6.    P.  L.  39.    Peddling  of  clocks.    Com.  v.  Harmel,  89. 
1883.  April  8.     P.  L.  250.     Class  legacy.     Bradley's  Estate,  300. 
1833.  April  8.     P.  L.  250.     Illegitimates.     Rees's  Est,  498. 

1842.  July  12.     P.  L.  339.     Imprisonment  for  debt.     Lang  v.  Finch, 

255. 

1843.  April  17.     P.  L.  273.     Assignment  for  creditors.     Dickson 

&  Co.'s  Assigned  Est..  134. 

1849.  Feb.  19.    P.  L.  83.     Railroads.    Rudolph  v.  Schuylkill  Val- 

ley R.  R.,  430. 

1850.  April  6.     P.  L.  408.     Municipal  debt.     Bruce  v.  Pittsburg, 

152. 

1851.  Feb.  27.      P.  L.  115.     Repealed.     Com.  v.  Schneipp,  401. 

1855.  April  27.  P.  L.  368.     Illegitimates.     Waesch  Est.,  204. 

1856.  April  22.  P.  L.  532.  Sheriff's  sale.  Wilson  v.  Bond,  273. 
1856.  April  22.  P.  L.  533.  Resulting  tinist.  Miller  v.  Baker,  414. 
1856.  April  22.  P.  L.  533.     Probate,  effect  of.    Miller's  Estate,  97. 

April  22.     P.  L.  533.     Stat,  of  lim.     Barry  v.  Hill,  344. 

1862.  April  10.     P.  L.  364.     Sheriff's  sale — Distribution.     Camp- 

bell V.  McCleary,  1. 

1863.  April  22.     P.  L.  531.     Crim.  law— Felonious  entry.     Com. 

v..  Carson,  179. 

1866.  March  23.     P.  L.  303.     Tax  lien— Notice.     Pbila.  v.  Scho- 
field,  389. 

1867.  April  3.     P.  L.  732.     Municipal  lien.     McKeesport  Borough 

V.  Bnsch,  46. 

1868.  April  4.     P.  L.  62.     Railroads.     Rudolph  v.  Schuylkill  Val- 

ley R.  R.,  430. 

1869.  March  17.     P.  L.  12.     Condemnation  proceedings.     Marlor 

V.  P.  W.  &  B.  R.  R.,  524. 
1870    April  6.     P.  L.  56.     Partnership.     Wessels  v.  Weiss,  490. 

1870.  April  7.     P.  L.  57.     Quo  warranto.     Com.  v.  Order  of  So- 

lon, 38. 
1874.  April  20.     P.  L.  65.     Municipal  debt.     Bruce  v.  Pittsburg, 

152. 
1874.  May  25.    P.  L.  227.     Appeals  for  delay.     Pennypacker  v. 

Dear,  284. 
(xxii) 


Digitized  by  VjOOQ IC 


ACTS  OF  ASSEMBLY  CONSTRUED.  xxiii 

1876.  Mayo.     P.  L.  124.    Classification. of  real  estate — ^TaxatioD. 

Bruce  v.  Pittsburg,  152. 
1879.  June  7.     P.  L.  112.     Tax  lien.     Gas  Stove  Co.'s  Assigned 

Est.,  296. 
1879.  June  11.     P.  L.  128.     Fire  escapes.     Sewell  v.  Moore,  570. 
1883.  April  8.     P.  L.  250.     Legacy  for  costs.    Bradley's  Est.,  300. 
1883.  May  17.     P.  L.  33.     Councilmen's  investigation.     Simon's 

A  p.,  530. 
1883.  June  20.    P.  L.  134.     Service  on  foreign  Ins.  Co.    Werron 

V.  Ins.  Co.,  112. 
1885.  June  1.     P.  L.  53.    Counoilmen's  investigation.     Simon's 

Appeal,  530. 
1885.  June  3.     P.  L.  68.     Fire  escapes.     Sewell  v.  Moore,  570. 
1885.  June  24.     P.    L.    160.      Recorder's  fees,  unconstitutional. 

Gackenback  v.  Lehigh  Co.,  448. 
1887.  May  25.     P.  L.  271.     SuflSciency  of  statement.     Kline  v. 

Smith,  563. 
1889.  May  14.     P.  L.  211.    Occupation  of  highways.     Homestead 

Ry.  v.  Electric  Ry.,  162. 
1891.  April  16.    P.  L.  22.     Insurance— Standard  policy.    O'Neil 

v.  Am.  Fire  Ins.  Co.,  72. 
1891.  May  12.     P.   L.  54.     Wages— Preference.     Mulholland  v. 

Wood,  486. 
1891.  May  16.     P.  L.  69.      Municipal  liens.     McKeesport  Boro. 

V.  Busch,  46. 
1891.  May  16.     P.  L.  75.     Road  law.     Speer  v.  Pittsbui^,  86. 
1891.  May  16.     P.  L.  80.     Road  Law— Held  constitutional— Dam- 
ages.    Bush  V.  McKeesport  City,  57. 
1891.  June  8.     P.  L.  229.     Taxation.     Com.  v.  Ry.,  453. 
1891.  June  8.     P.  L.  229.     Taxation— Capital  stock.     Com.  v, 

Ry.,  453. 
1891.  June  9.     P.  L.  252.     Municipal.     Bruce  v.  Pittsburg,  152. 
1803.  May  23.     P.  L.  113.    Borough  elections.    Com.  v.  Schneipp, 

401. 


Digitized  by  VjOOQ IC 


Digitized  by  VjOOQ IC 


OASES 

nr 

THE  SUPREME  COURT 

OP 

PENNSYLVANIA. 


D.  B.  Campbell  v.  W.  H.  McCleary,  Appellant. 

Sherigr's  sale—DistrHndion^Act  of  April  10. 1862. 

Under  the  act  of  Apiil  10,  1862,  P.  L.  364,  the  sheriff  has  no  right  to 
report  a  schedule  of  distribution  of  the  proceeds  of  sale,  except  accord- 
ing to  the  list  of  liens  on  property  sold  as  certified  by  the  proper  officers ; 
and  if  he  fails  to  report  a  schedule  in  accordance  with  such  list,  whether 
intentionally  or  by  mistake,  the  act  of  the  couit  in  confirming  it,  is  not 
conclusive,  and  the  sheriff  is  liable  to  the  party  injured,  notwithstanding 
the  confirmation  of  the  report. 

Argued  Nov.  7, 1894.  Appeal,  No.  262,  Oct.  T.,  1894,  by 
defendant,  from  judgment  of  C.  P.  No.  1,  Allegheny  Co., 
June  T.,  1894,  No.  648,  on  case  stated  in  favor  of  plaintiff. 
Before  Sterrett,  C.  J.,  Green,  Williams,  McCollum, 
Mitchell,  Dean  and  Fell,  JJ.    Affirmed. 

Case  s^ted  to  determine  liability  of  sheriff  for  wrongful  dis- 
tribution of  proceeds  of  sheriffs  sale. 

From  the  case  stated  it  appeared  that  defendant  was  the 
sheriff  of  Allegheny  county.  In  1893,  he  sold  the  real  estate 
of  Simon  Studle,  the  defendant  in  an  execution.  A  schedule 
of  distribution  was  confirmed  by  the  court. 

Plaintiff  was  a  mortgage  creditor  of  Simon  Studle,  and  his 
mortgage  appeared  upon  the  list  of  mortgages  as  certified  to 
r-  Vol.  olxvi— 1  (1) 
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2  CAMPBELL  v.  McCLEARY,  Appellant. 

Statement  of  Facts— Opinion  of  Court  below.         [166  Pa. 

the  sherifiF,  and  this  mortgage  was  divested  by  the  sheriffs  sale 
and  was  entitled  to  the  sum  of  $449.82  out  of  the  proceeds  of 
the  sale.  The  sheriff,  however,  being  under  the  impression 
that  the  mortgage  was  not  divested  by  the  sale,,  did  not  appro- 
priate any  moneys  to  the  Campbell  mortgage,  but  appropriated 
this  sum  to  the  lien  of  A.  J.  Scott,  upon  which  the  execution 
was  issued  and  sale  made,  although  Scott's  lien  was  subsequent 
to  that  of  Campbell.  After  the  money  was  paid  out  by  the 
sheriff,  Campbell  demanded  payment  from  the  sheriff,  which 
was  refused,  and  this  suit  was  brought  by  Campbell  against  the 
sheriff. 

The  court  entered  judgment  for  plaintiff  on  the  case  stated, 
in  the  following  opinion  by  Stowb,  P.  J. : 

^^  It  seems  to  me  that  the  sheriff  has  no  right,  under  the  act 
of  April  10, 1862,  to  report  a  schedule  of  distribution  of  the 
proceeds  of  sale,  except  according  to  the  list  of  liens  on  prop- 
erty sold,  as  certified  by  the  proper  officers.  And  if  he  fails  to 
report  a  schedule  in  accordance  with  such  list,  whether  inten- 
tionally or  by  mistake,  the  act  of  the  court  in  confirming  it 
shall  not  be  conclusive. 

"  It  is  his  duty  to  report  according  to  the  liens.  If,  having 
done  so,  the  distribution  should  be  questioned,  then  the  court 
shall  proceed  to  hear  and  determine  the  exceptions  taken  to 
the  sheriff's  report  of  distribution,  as  provided  by  act  of  June  16, 
1886,  in  case  of  disputes  as  to  the  distribution  of  the  proceeds 
of  sheriffs'  sales. 

"  The  purpose  of  the  act  seems  to  be  to  relieve  the  sheriff 
from  personal  liability  when  he  has  made  distribution  accord- 
ing to  the  liens  filed.  Having  done  that,  his  skirts  are  clear. 
He  has  no  power  to  adjudge  any  dispute  as  to  the  questions 
which  may  arise  outside  the  liens  themselves.  He  must  take 
the  liens  as  they  are  reported  to  him  as  the  basis  of  his  report, 
and  if  he  fails  to  do  that,  and  loss  arises  to  any  person  actually 
entitled  to  the  fund  thus  improperly  distributed,  I  think  he  is 
held  liable  as  in  other  cases  when  he  undertakes  to  make  dis- 
rtribution. 

*^  The  suggestion  that  the  act  of  the  court  in  confirming  the 
report  is  conclusive  is  plausible,  but  does  not  seem  to  me  well 
founded.  The  act  only  gives  the  sheriff  the  right  to  report  a 
schedule  according  to  the  liens:  the  power  of  the  court  is 
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1895.]  Opinion  of  Court  below— Arguments. 

limited  to  confirming  such  report,  and  if  the  court  confirms  a 
report  of  distribution  not  so  made,  I  do  not  think  its  act  relieves 
the  sheriff. 

"  The  very  foundation  of  the  right  of  the  sheriff  to  relieve 
himself  from  liability  has  failed,  because  he  has  not  made  dis- 
tribution as  required  by  the  act  of  assembly,  and  the  proceed- 
ing is  coram  non  judice.*' 

Error  assigned  was  entry  of  judgment  as  above. 

jB.  B.  Petty^  for  appellant. — All  the  sheriff  had  to  do  was  to 
obey  the  command  of  the  writ,  and  bring  the  moneys  into  court; 
he  need  not  incur  any  responsibility  of  distribution :  Berlin's 
Ap.,  9  W.  N.  545 ;  Com.  v.  Walter,  99  Pa.  181. 

Where  a  power  for  public  purposes  is  conferred  a  duty  arises 
to  execute  that  power :  Endlich,  Stat  §  511 ;  Supervisors  v. 
U.  S.,  4  Wall.  436 ;  Minor  v.  Bank,  1  Peters,  46 ;  Mason  v. 
Fearson,  9  How.  248 ;  New  York  v.  Furz,  8  Hill,  612  ;  Bell  v. 
Caldwell,  107  Pa.  48 ;  Hamilton  v.  Pittsburg,  34  Pa.  618. 

Creditors  cannot  claim  want  of  notice  of  the  distribution. 
It  is  a  proceeding  in  rem :  Freeman  on  Judgments,  §  606 ; 
Ennis  v.  Smith,  14  How.  430;  Lex's  Ap.,  97  Pa.  289 ;  Finney's 
Ap.,  8  Pa.  812. 

A  judgment  or  decree  cannot  be  coUateraly  impeached :  Black 
on  Judgments,  §§  246,  261;  Com.  v.  Steacy,  100  Pa.  618; 
Billings  V.  May,  28  Pa.  192 ;  Yaple  v.  Titus,  41  Pa.  196 ;  Noble 
V.  Cope's  Admi-s.,  60  Pa.  17  ;  Rutty's  Ap.,  84  Pa.  61 ;  United 
States  V.  Arredondo,  6  Peters,  729. 

The  provision  that  the  schedule  shall  be  made  in  accordance 
with  the  list  of  liens  is  only  directory :  Magee  v.  Com.,  46  Pa. 
868 ;  Bladen  v.  Phila.,  60  Pa.  466 ;  Pittsburg  v.  Com.,  74  Pa. 
400;  Act  of  June  16, 1886,  P.  L.  777. 

John  G.  Mac  Connelly  for  appellee. — The  act  of  confirmation 
of  an  incorrect  report  made  by  the  sheriff,  not  made  in  accord- 
ance with  the  directions  and  commands  of  the  act,  will  not  be 
held  to  be  conclusive  upon  the  party  injured. 

In  the  absence  of  notice  to  the  contrary,  the  sheriff  has  a 
right  to  distribute  the  proceeds  of  his  sale,  but  he  does  so  at  his 
own  risk :  Franklin  Twp.  v.  Osier,  91  Pa.  160 ;  Basteau's  Case 
90  Pa.  472;  Com.  v.  Walter,  99  Pa.  181. 
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Argument — Opinion  of  the  Court.  [166  Pa. 

The  act  of  April  20,  1846,  is  a  general  act,  whilst  that  of 
April  10, 1862,  is  a  special  act  applicable  to  Allegheny  county, 
and  being  for  the  relief  of  the  sheriff  it  should  be  construed 
more  strictly  against  him  than  in  the  case  of  a  genernl  act. 

Pee  Curiam,  Jan.  7, 1895 : 

There  was  no  error  in  entering  judgment  for  the  plaintiff  on 
the  case  stated.  All  that  is  necessary  to  be  said  on  the  ques- 
tion involved  will  be  found  in  the  clear  and  concise  opinion  of 
the  learned  president  of  the  court  below ;  and  on  it  we  affirm 
the  judgment. 

Judgment  affirmed. 


William  M.  Laird  r.  Kttsburg  Traction  Co.,  Appellant. 

166  4  [Marked  to  be  reported.] 

28  SC  »317 

BaUroads— Common  carriersStreet  railways— Tickets^Ejedion  of 
passenger-^Measure  of  damages, 

A  passenger  on  a  street  car  desiring  to  be  transferred  to  another  line 
received  a  transfer  ticket,  on  the  margin  of  which  the  nine  o^clock  A.  K. 
hour  was  punched.  The  hour  of  7.30  o^clock  was  also  punched.  On  the 
back  of  the  transfer  ticket  was  this  sentence :  **  It  is  the  duty  of  the  per- 
son receiving  it,  and  one  of  the  conditions  upon  which  this  check  is 
accepted  that  the  passenger  examine  date  and  time  and  see  that  same  are 
correct ^^  Plaintiff  made  a  timely  request  for  the  transfer  check,  but  it 
was  not  given  him  until  he  was  in  the  act  of  leaving  the  car.  The  con- 
ductor of  the  car  to  which  plaintiff  was  transfen*ed  refused  to  take  the 
ticket,  alleging  that  it  was  **  two  hours  old.^^  Plaintiff  assured  him  tliat 
he  had  received  the  check  from  the  conductor  of  the  other  car  at  nine 
o^clock  A.  M.  immediately  before  entering  the  second  car,  and  refused  to 
pay  an  additional  fare.  Plaintiff  was  ejected  from  the  car.  Held^  that 
plaintiff  was  entitled  to  recover. 

In  such  a  case  damages  are  not  limited  merely  to  an  amount  sufficient 
to  compensate  plaintiff  for  the  trouble  and  inconvenience  caused  him  by 
the  delay  in  being  put  off  the  car,  and  the  additional  expense  necessary 
to  complete  his  journey.  He  is  entitled  to  substantial  damages  for  the 
inexcusable  trespass. 

Argued  Nov.  7,  1894.  Appeal,  No.  259,  Oct.  T.,  1894,  by 
defendant,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co., 
July  T.,  1893,  No.  628,  on  verdict  for  plaintiff.    Before  Stbb- 
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1S95.]  Statement  of  Faots— Points. 

BBTT,  C.  J.,  Greek,  Williams,  McCollum,  Mitchell,  Dean 
and  Fell,  JJ.    Affirmed. 

Trespass  for  ejection  of  passenger.  Before  White,  J. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 
The  ticket  which  plaintiff  received  was  in  form  as  follows : 


gl  I  n  I  01  I  6  I  8  I  i,  I  9  I  9  I  1 1  8  I  g  I  I  I  W'd 
09-1  Ot  I  08  I  OS  I  01  I  mnutji{[ 

5  1       ^ 

5^  Sal  £  j    a. 


Oood  10  minutes  after  being  ponched. 

Saturday, 
JUNE    17 

1893. 

Minutes  |  10  |  20  |  30  1 40  |  50 


S^  S4  ^M 

2  5  *    S 


XJf.   I  5  I  6   I  70|8  !»"  1  10  I   11   I   12 


PITTSBURGH  AND  DUQUESNE  TRACTION  COS. 

Good  for  one  fare,  on  flrst  car  leaving  point  of  transfer,  after 
time  punched  in  the  margin,  on  any  line  punched  on  this 
ticket.  Good  for  this  day  and  date  only.  This  is  not  a  stop- 
over, but  good  for  a  ooutinnoos  ride  only.  This  ticket  is  not 
good  on  car  going  tovards  point  of  transfer.  It  is  the  dnty  of 
the  person  receiving  it,  and  one  of  the  ocmditions  upon  which 
this  check  is  accepted,  that  the  passenger  examine  date  and  time 
and  see  that  same  are  correct. 


Defendant's  points  were  among  others  as  follows : 
*^lst:  If  plaintiff  is  entitled  to  recover  at  all  in  this  action, 
he  is  only  entitled  to  recover  damages  for  the  trouble  and  incon- 
venience caused  him  by  the  delay  in  being  put  off  the  cable 
car  at  Craig  street,  and  the  additional  expense  necessary  to 
complete  his  journey  into  the  city  of  Pittsburg."  Refused.  [1] 
"  3d :  Plaintiff  cannot  recover  under  the  evidence  and  plead- 
ings in  this  case,  and  the  verdict  must  be  for  the  defendants." 
Refused.  [2] 
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Verdict  and  judgment  for  plaintiff  for  $148. 

Errors  assigned  were  (1-2)  above  instructions,  quoting  them. 

George  0.  Wilson^  Wm.  D.  Evans  with  him,  for  appellant. — 
One  of  the  express  conditions  of  this  transfer,  upon  which 
plaintiff  sought  to  ride  without  the  payment  of  any  additional 
fare,  was  that  the  passenger  should  examine  date  and  time  and 
see  that  the  same  were  correct. 

The  ticket  presented  by  the  passenger  is  the  only  evidence 
of  his  right  to  travel  upon  the  train,  which  can  be  recognized 
by  the  conductor :  Ray's  Negligence  of  Imposed  Duties,  198, 
201 ;  Frederick  v.  R.  R.,  87  Mich.  842 ;  Townsend  v.  R.  R., 
56  N.  Y.  295  ;  Shelton  v.  R.  R.,  29  Ohio,  214 ;  Downs  v.  R.  R., 
86  Conn.  287 ;  McClure  v.  R.  R.,  84  Md.  582 ;  Yorton  v.  R.  R., 
6  A.  &  E.  R.  R.  Cas.  822 ;  Bradshaw  v.  R.  R.,  185  Mass.  407 ; 
Dietrich  v.  R.  R.,  71  Pa.  482 ;  Ry.  v.  Rosenzweig,  H8  Pa.  519 ; 
Powers  V.  R.  R.,  158  Pa.  802. 

Plaintiff  never  did  have  a  proper  ticket,  and  the  ticket  he 
did  have  he  did  not  even  get  from  the  conductor  of  the  com- 
pany against  which  the  action  is  brought,  but  from  the  con- 
ductor of  a  company  which  he  has  not  even  seen  fit  to  sue. 

The  case  at  bar  bears  no  resemblance  to  the  case  of  Perry  v. 
Ry.,  158  Pa.  286.  In  that  case  the  passenger  deposited  his 
fare  in  the  box  in  obedience  to  the  posted  rule  of  the  company, 
and  had  no  knowledge  of  private  directions  given  to  the  driver 
to  go  through  the  cars  when  crowded,  and  collect  fares. 

In  R.  R.  V.  Barabrey,  2  Mona.  109,  s.  c,  16  Atl.  R.  67, 
plaintiff  received  a  proper  ticket,  and  was  deceived  into  giving 
it  up  for  an  invalid  check,  and  the  invalid  check  was  received 
from  defendant  company's  agent.  In  the  present  case  plaintiff 
at  no  time  had  a  proper  ticket,  and  the  ticket  he  did  have  was 
not  received  from  defendant  company's  conductor,  but  from 
the  conductor  of  a  company  that  is  not  even  made  a  party  to 
the  action. 

The  case  of  R.  R.  v.  Winter,  148  U.  S.  60,  also  differs  essen- 
tially from  this  case. 

Willis  F.  McGook^  for  appellee. — This  case  is  fully  covered 
by  R.  R.  V.  Bambrey,  2  Mona.  109,  s.  c,  16  Atl.  R.  67,  in  the 
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argument  of  which  before  this  court  counsel  for  the  railroad 
company  pi-esented  all  the  decisions  here  urged,  excepting  per- 
haps R.  R.  V.  Winter,  148  U.  S.  60. 

QpiNroN  BY  Mr.  Chibf  Jctstiob  Sterebtt,  Jan.  7, 1896 : 
In  view  of  the  undisputed  facts  and  circumstances  of  this 
case,  the  ejection  of  plaintiff  from  defendant  company *s  car  was  an 
inexcusable  trespass.  There  was  therefore  no  error  in  refusing 
to  withdi*aw  the  case  from  the  jury  and  direct  a  verdict  for  the 
defendants;  nor  was  there  any  error  in  refusing  to  charge: 
^^  That  if  plaintiff  is  entitled  to  recover  at  all  in  this  action,  he 
is  only  entitled  to  recover  damages  for  the  trouble  and  incon- 
venience caused  him  by  the  delay  in  being  put  off  the  cable  car 
at  Craig  street,  and  the  additional  expense  necessary  to  com- 
plete his  journey  into  the  city  of  Pittsburg."  To  sanction  such 
a  measure  of  damages,  as  is  suggested  in  this  point,  would  tend 
to  encourage  rather  than  prevent  the  commission  of  indignities 
to  which  no  well  behaved  passenger  in  a  public  conveyance 
should  be  subjected. 

Having  paid  his  fare  on  the  electric  car,  plaintiff,  on  leaving 
the  same  at  the  comer  of  Penn  and  Highland  avenues  within 
two  or  three  minutes  of  nine  o'clock  on  the  morning  in  question, 
received  from  the  conductor  a  transfer  check  so  punched  that 
it  clearly  entitled  him  to  ride  thence  in  defendant  company*s 
car  to  the  western  terminus  of  its  road  in  the  city  of  Pittsburg. 
He  thereupon  entered  a  car  that  was  about  leaving,  and  three 
or  four  minutes  later  he  handed  his  transfer  check  to  the  con- 
ductor, who  shortly  afterwards  retui-ned  it,  saying  he  could  not 
receive  it — that  it  was  ^^  two  hours  old ; ''  and  then  demanded 
payment  of  the  usual  fare.  Plaintiff  assured  him  that  he  had 
received  the  check  from  conductor  of  the  electric  car  at  nine 
o'clock  A.  M.  immediately  before  entering  defendant  company's 
car,  and  refused  to  pay  additional  fare.  This  demand  was 
repeated  and  refused  sevei*al  times.  During  one  of  the  inter- 
views, the  conductor's  attention  was  called  to  the  fact  that  the 
nine  o'clock  A.  M.  hour  was  punched,  but  he  obstinately  insisted 
that  the  7.30  o'clock  A.  M.  punch  must  govern,  and  that  plain- 
tiff must  leave  the  car  unless  he  paid  his  fare.  When  Craig 
street  was  i-eached,  he  called  a  police  officer  and  directed  him 
to  remove  the  plaintiff  from  the  car.     Not  wishing  to  create 
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any  disturbance,  plaintiff,  in  obedience  to  the  officer's  order, 
withdrew  without  offering  any  resistance. 

On  margin  of  the  check  were  figures  indicating  the  hours  as 
well  as  every  ten  minutes,  of  both  forenoon  and  afternoon. 
The  seven  o'clock  A.  M.  hour  had  two  punches,  one  of  which 
was  partly  in  the  square  containing  the  figures  80 — indicating 
minutes.  This  punching  was  manifestly  intended  for  7.30 
o'clock  A>  M.  As  already  stated,  the  9  o'clock  A.  M.  hour  was 
also  punched.  All  these  punches  were  identical  in  chaiucter, — 
evidently  made  by  the  same  conductor.  For  these  double  punch- 
ings,  plaintiff  was  in  no  way  I'esponsible.  The  check  in  ques- 
tion was  undoubtedly  issued  to  him  at  the  time  it  was  punched 
for  9  o'clock  A.  M.  If  he  had  carefully  read  and  examined  it, 
there  is  nothing  on  it  to  indicate  that  he  could  not  use  it  on 
the  car  leaving  at  9  o'clock  A.  M.  How  or  when  the  other 
figures  7.80  were  punched  he,  of  course,  did  not  know  and  was 
not  bound  to  inquire.  The  right  hour  for  him — 9  o'clock  A.  M. 
— was  correctly  and  properly  punched,  and  that  was  sufficient 
for  his  purpose. 

Why  the  conductor  so  obstinately  insisted  on  ignoring  the 

9  o'clock  A.  M.  punch  and  recognizing  only  the  7.80  o'clock  A.  M. 
punch,  it  is  impossible  to  understand.  If  it  was  pursuant  to 
instructions  from  any  of  his  superior,  so  much  the  worse  for 
the  defendant  company.  It  is  very  evident  that  the  exercise 
of  ordinary  common  sense  would  have  obviated  all  trouble. 
Assuming  that  the  double  punching  created  a  doubt  in  the  con- 
ductor's mind,  he  had  no  right,  in  the  circumstances,  to  resolve 
that  doubt  against  the  plaintiff  and  eject  or  cause  him  to  be 
ejected  from  the  car.  There  is  no  doubt  as  to  the  genuineness 
of  the  9  o'clock  A.  m.  punch,  and  that  just  as  clearly  entitled 
plaintiff  to  remain  in  the  car  until  he  reached  his  destination. 
The  conductor  owed  no  duty  to  his  employer  or  to  himself  that 
justified  him  in  doing  what  he  did. 

Undue  importance  was  attached  by  the  defendants  to  the  so- 
called  contract  or  condition  by  which  it  is  sought  to  make  it 
the  duty  of  passengers  to  examine  date,  etc.,  of  the  transfer 
check  ^^  and  see  that  the  same  are  correct."  If  that  is  intended 
to  be  regarded  as  a  reasonable  regulation,  the  check  should  be 
given  to  the  passenger,  before  he  leaves  the  car,  a  sufficient 
length  of  time  to  afford  him  at  least  an  opportunity  of  reading 
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it  and,  if  wrong,  having  it  corrected.  In  this  case,  a  timely 
request  for  the  transfer  check  was  made  by  plaintiff  but  it  was 
not  given  to  him  until  he  was  in  the  act  of  leaving  the  car. 
But,  as  has  already  been  said,  if  he  had  read  and  examined  the 
check  ever  so  carefully  he  would  have  found  nothing  on  it  to 
admonish  him  that  it  was  not  good  for  passage  on  the  9  o'clock 
A.  M.  car.  On  the  contrary,  he  would  have  seen  that  it  was 
correctlj'  punched  for  that  hour  and  bore  the  proper  date.  Why 
or  when  the  other  punches  were  made  was  not  his  affair. 

There  appears  to  be  no  error  in  the  record  of  which  the  defend- 
ants have  any  reason  to  complain. 

Judgment  affirmed. 


Peter  Theiss  v.  Theo.  Weiss,  Appellant. 

[Marked  to  be  reported.] 

Sale — Breach  of  contract — Measure  of  damages. 

In  an  action  to  recover  damages  for  a  failure  to  deliver  goods  which 
defendant  agreed  to  sell  to  plaintiff,  the  measure  of  damages  is  the  differ- 
ence between  the  contract  price  and  the  real  price  at  which  he  obtained 
the  goods  to  fill  the  orders  intended  to  have  been  filled  by  the  goods  which 
defendant  agreed  to  deliver. 

In  such  a  ease,  where  plaintiff  admits  that  he  obtained  most  of  the  goods 
with  which  to  fill  his  orders  from  his  own  firm,  defendant  may  ask  plain- 
tiflf  what  the  goods  he  thus  obtained  cost  him,  and  whether  he  made  or 
lost  money  on  the  goods  he  obtained  to  fill  the  ordera. 

Argued  Nov.  7,  1894^  Appeal,  No.  260,  Oct.  T.,  1894,  by 
defendant,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co., 
Apiil  T.,  1898,  No.  207,  on  a  verdict  for  plaintiff.  .  Before 
Sterrett,  C.  J.,  Green,  Williams,  McCollxjm,  Mitchell, 
Dean  and  Fell,  J  J.    Reversed. 


166       9 
198    S12 

166       9 
201    153 

166             9 
e208        ^259 
e208         260 
1     25  SC  >202 

166         9 
41SGI  19 


Assumpsit  to  recover  damages  for  failure  to  deliver  flour 
under  contract  in  wiiting. 

The  contract  in  writing  was  as  follows : 

"  Pittsburg,  Aug.  4, 1891. 

**  Mess.  Theo.  Weiss  sold  Peter  Theiss  one  hundred  cars  of 
straight  flour,  to  be  delivered  on  P.  Theiss'  order,  cars  to  con- 
tain 200  bbls.  each  cai*,  flour  to  be  equal  to  Theiss,  Euegle  & 
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Company's  flour,  to  be  delivered  two  cars  per  day.    Pay,  sight 
di-aft,  with  bill  of  lading  attached ;  price  to  be  $4.00  per  bar- 
rel bulk.  [Signed.]    T.  Weiss. 
"  Witness :  C.  MoMastbrs." 

The  evidence  on  behalf  of  defendant  tended  to  show  that 
when  defendant  signed  the  paper  he  was  considerably  under 
the  influence  of  liquor,  but  that  he  knew  pei-fectly  well  what 
he  was  doing.  The  parties  had  been  bargaining  over  the  sale 
of  two  car  loads  of  flour  at  $4.35  and  $4.45.  Finally  defend- 
ant, as  he  testified,  said  to  plaintiff :  ^^  If  you  will  not  sell  me 
flour  I  will  sell  you  some.  I  will  sell  you  all  the  flour  you 
want  at  $4.00.  Theiss,  he  asked  me  how  much  I  sell  and  I 
said  100  car  loads.  Theiss  says,  well  he  will  take  the  offer. 
Q.  What  was  done  with  that  undei-standing.  Was  it  reduced 
to  writing?  A.  Yes,  sir.  Mr.  Theiss  told  Mr.  McMasters  to 
put  it  down  so  he  not  forget  it.  Q.  And  you  signed  it?  A.  Yes, 
sir.  ...  I  said  it  in  a  bantering  way." 

When  plaintiff  was  on  the  stand  he  was  asked  by  defendant : 
"  Q.  You  filled  these  orders  of  flour  which  you  expected  to  get 
from  Mr.  Weiss  with  flour  which  you  were  obliged  to  obtain 
from  other  sources,  you  filled  this  contmct  from  other  sources  ? 
A.  Yes,  sir.  Q.  Did  you  make  or  lose  money  on  it?"  Objected 
to  as  incompetent.  By  the  Court:  It  is  wholly  immaterial 
whether  he  made  money  off  of  the  sale  or  not ;  he  has  testified 
what  he  sold  the  flour  at,  if  he  did  get  the  flour  from  the  defend- 
ant at  $4.00,  he  would  have  gotten  a  certain  profit,  if  he  had  to 
pay  $4.40  to  meet  his  contract,  and  still  made  10  to  15  cents  per 
barrel  his  actual  loss  would  be  more  than  that  in  consequence 
of  not  getting  the  flour  from  the  defendant,  and  therefore  this 
question  is  irrelevant.  Objection  sustained.  Exception  and 
bm  sealed.  [10] 

The  same  witness  was  asked  by  defendant:  ^'  Q.  Now  I  ask 
you  what  did  that  flour  cost  you  ?  "  Objection.  Objection 
sustained.     Exception  and  bill  sealed.  [11] 

Defendant  offered  to  prove  by  this  witness  the  use  of  intox- 
icating liquors  at  the  making  of  this  contract,  and  the  chaittcter 
and  quantities  of  liquor  used.  Objected  to  as  not  cross- 
examination.  By  the  Court:  This  is  wholly  beyond  all  proper 
examination ;  it  is  trying  to  get  into  the  case  now  what  is  evi- 
dently a  part  of  the  defence.  Objection  sustained-  Excep- 
tion and  bill  sealed.  [12] 
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The  court  charged  in  part  as  follows : 

"  [That  paper  was  signed  by  T.  Weiss,  and,  according  to  the 
evidence,  handed  over  to  Mr.  Theiss,  and  that  made  the  contract 
between  these  two  parties.  It  was  not  necessary  for  Mr.  Weiss 
to  sign  the  paper;  it  was  signed  by  the  defendant  and  handed 
over  to  the  plaintiff  as  a  contract  between  them  and  accepted 
by  the  plaintiff,  and  that  made  it  a  contract  between  the  parties 
and  binding  upon  both.  .  •  . 

^^  The  contract  was  mutual  and  mutually  binding  upon  both 
parties  responsible  under  this  contract.  .  .  • 

^^  I  may  here  state  the  rule  of  damages  in  a  case  of  this  kind : 
Where  there  is  a  conti-act  of  this  sort  to  deliver  goods,  flour  or 
any  other  commodity  in  the  market,  where  the  vendor  fails  to 
complete  his  contract,  fails  to  deliver  goods  according  to  his 
contract,  the  purchaser  can  hold  him  for  the  difference  between 
the  price  he  was  to  pay,  and  the  market  price  of  the  same  arti- 
cle at  the  time  and  place  of  delivery.  Now  I  believe  the  letter 
in  evidence  would  require  the  flour  to  be  delivered  in  Pitts- 
burg. Take  this  then  as  the  place  of  delivery.  The  time 
would  be  every  day  after  the  day  of  notice  to  begin  shipment, 
and  that  would  take,  say  fifty  days,  that  is  week  days,  or  very 
nearly  two  months  altogether,  and  that  would  run  until  the 
middle  of  October.  Now  during  that  time,  from  the  middle  of 
August  to  the  middle  of  October,  flour  fluctuated,  sometimes 
selling  at  $4.45,  sometimes  at  $4.60,  and  sometimes  at  $4.65, 
and  some  said  at  $4.70. 

**  The  regular  rule  of  damages  would  be,  on  flour  that  was 
to  be  delivered  here,  say  the  first  of  September,  if  the  price  of 
flour  on  that  date  was  $4.50,  the  difference  between  that  and 
the  contract  price  would  be  fifty  cents  a  barrel ;  if  at  other 
times  the  regular  market  price  was  sixty  cents  a  barrel,  there 
would  be  a  difference  of  sixty  cents  on  every  barrel,  and  so  if 
the  price  was  85,  50,  or  15  cents ;  at  any  date  when  the  ship- 
ment should  be  delivered,  the  difference  there  would  be  either 
15  or  80  cents,  and  whatever  the  market  price  was  at  that  time 
above  $4.00  a  bai-rel. 

**  Perhaps  the  better  way  would  be  to  average,  as  some  of 
the  witnesses  have  done,  and  say  what  would  be  the  avei-age 
price  of  flour,  from  the  time  this  flour  should  have  commenced 
to  be  shipped,  to  the  time  the  shipment  should  have  been  com- 
pleted. •  •  • 
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^^  Now  the  rule  in  cases  of  this  kind,  is,  that  where  a  letter 
has  been  written  to  a  party  doing  business,  whose  place  of 
business  is  known,  and  that  letter  is  properly  addressed  in 
name  of  the  party  and  to  the  address  of  the  party,  and  put 
into  the  postoffice,  the  presumption  of  law  is,  that  the  letter 
has  reached  the  party,  ....  the  presumption  of  law  is  that  he 
received  these  letters.  .  .  . 

"Now  a  man  may  make  a  bluff  or  banter,  and  if  the  other 
side  takes  it  up  seriously,  and  they  make  a  contract  on  that 
basis  it  is  binding.  ...  I  repeat  what  I  have  to  say  on  that 
point.  If  the  defendant  in  a  bantering  and  bluffing  spirit  pro- 
posed to  sell  the  plaintiff  the  number  of  barrels  of  flour,  and 
at  the  piice  set  forth  in  this  contract,  yet  if  the  plaintiff  accepts 
his  banter,  and  the  defendant  knowing  the  plaintiff  had  seri- 
ously accepted  it,  delibei-ately  signed  the  contract,  it  is  binding 
upon  him ;  if,  however,  it  was  understood  by  both  parties  as  a 
mere  bluff  or  banter,  then  it  amounts  to  nothing.  .  .  . 

"  It  is  no  defence  in  this  case  that  the  defendant  was  consid- 
erably under  the  influence  of  liquor  when  he  signed  the  con- 
tract, provided  he  clearly  understood  what  he  was  doing  and 
the  nature  and  effects  of  the  contract  he  signed,  and  delib- 
erately signed  it.  But  if  the  plaintiff  either  induced  the  defend- 
ant to  drink  to  excess  or  knowing  he  was  under  the  influence 
of  liquor  got  him  to  sign  the  contract  ....  it  would  be  such  an 
unfair  advantage  as  to  be  a  fraud  upon  the  defendant  and  would 
make  the  contmct  null  and  void.  .  .  .  The  question  is,  was  he 
so  much  under  the  influence  of  liquor,  if  under  the  influence 
of  liquor  at  all,  that  he  did  not  know  what  he  was  doing,  did 
not  clearly  and  fully  comprehend  what  he  was  doing,  or  was 
he  imposed  on  ?  was  there  any  trick  practiced  by  the  plaintiff 
either  to  get  him  under  the  influence  of  liquor  or  otherwise  to 
get  him  to  sign  the  contract?    That  is  a  question  for  you.  .  .  • 

**  It  is  for  you  to  say,  gentlemen,  whether  the  defendant  did 
not  deliberately,  knowing  what  he  was  doing,  sign  this  con- 
tmct, and  if  so,  although  it  commenced  in  a  bluffing,  bantering 
way,  yet  if  it  ended  in  a  serious  manner,  the  plaintiff  wanting 
him  to  put  it  in  writing  and  sign  it,  and  so  understood  it,  and 
he  deliberately  signed  it,  knowing  what  he  was  doing,  although 
he  may  have  been  somewhat  under  the  influence  of  liquor,  it 
would  not  be  a  defence  in  this  action.]  "  [18J 
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Defendant's  points  were  among  others  as  follows : 

1.  Request  for  binding  instructions.     Refused.  [1] 

^^  2.  If  the  jury  believe  that  the  defendant  did  not  possess 
financial  means  adequate  to  carry  out  this  contract,  even  if  it 
had  been  entered  into  in  good  faith,  their  verdict  must  be  for 
the  defendant."     Refused.  [2] 

"  3.  If  the  jury  believe  that  this  alleged  contract  was  entered 
into  by  the  defendant  as  a  banter  or  bluff  while  influenced  by 
the  liquor  he  drank,  and  that  it  was  not  meant  in  good  faith 
by  him,  their  verdict  must  be  for  the  defendant.  Answer: 
Refused  unless  the  plaintiff  so  undei-stood  it  and  in  that  spirit 
the  contmct  was  signed."  [8] 

*'  4.  If  the  jury  believe  that  the  defendant  was  so  far  under 
the  influence  of  liquor,  that  his  reasoning  powers  and  judgment 
were  affected  thereby,  and  that  in  such  condition  he  signed 
the  alleged  contract,  their  verdict  must  be  for  the  defendant. 
Answer :  This  point  is  too  indefinite ;  if  the  defendant  was  so 
much  under  the  influence  of  the  liquor  that  he  did  not  clearly 
understand  what  he  was  doing  or  the  nature  and  effect  of  the 
contmct  he  signed,  he  is  not  liable  in  this  action."   [4] 

"  6.  If  the  juiy  believe  that  the  effect  of  the  intoxicating 
liquor  which  the  defendant  drank  was  such  that,  by  reason 
thereof,  he  signed  the  contmct  and  made  an  agreement  which 
he  would  not  have  signed  or  entered  into  had  he  not  been 
influenced  by  the  liquor  he  dmnk,  then  the  verdict  must  be 
for  the  defendant.  Answer:  This  point  is  nearly  the  same 
as  the  fourth,  and  the  same  answer  applies  to  this  point."  [5] 

'^  11.  If  the  jury  believe  that  plaintiff  did  make  a  demand  on 
the  defendant  for  the  fulfillment  of  the  alleged  conti*act,  and 
that  defendant  at  the  time  of  the  execution  of  the  contmct  was 
sober  enough  to  know  what  he  was  doing,  then  the  measure  of 
the  damages  is  the  difference  between  the  contract  price  of  the 
flour  and  the  market  price,  and  the  market  price  to  Theiss 
was  the  price  he  actually  paid  for  flour  with  which  to  complete 
this  contract,  no  matter  where  he  procured  the  flour.  Answer  : 
The  rule  as  to  the  measure  of  damages  is  the  difference  between 
the  contract  price  and  the  regular  market  price  at  the  time  and 
place  of  the  delivery,  but  if  the  plaintiff  bought  flour  at  less 
than  the  regular  market  price,  he  can  recover  no  more  than  the 
difference  he  had  to  pay.  [6] 
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.  **  12.  As  Theiss  has  not  shown  what  he  actually  paid  Theiss, 
Kuegle  &  Co.  for  the  flour  which  he  expected  to  get,  under  the 
contract,  from  Weiss,  he  has  set  up  no  measure  of  damages  and 
cannot  recover."     Refused.  [7] 

"  18.  If  as  an  individual  he  bought  the  flour  which  he  expected 
to  get  from  Weiss  from  the  firm  of  Theiss,  Kuegle  &  Co.,  and 
Theiss  thereby  made  good  his  contract,  then  what  he  paid  said 
Theiss,  Kuegle  &  Co.  was  as  to  him  the  market  price.  Answer : 
If  the  plaintifip  actually  bought  flour  from  the  firm  in  which  he 
was  a  member  for  less  than  the  regular  market  price,  to  fill 
contracts  he  had  made  on  the  faith  of  the  contract  with  defend- 
ant, for  the  quantity  of  flour  thus  bought,  plaintiff  can  recover 
only  the  difference  between  the  contract  price  and  the  price  he 
actually  paid  his  firm."  [8] 

"  15.  If  the  jury  believe  that  Weiss  undertook  to  sell  what 
he  did  not  have  and  could  not  obtain,  and  had  not  the  means 
to  obtain  to  be  delivered  in  the  future,  without  tender  for  the 
payment  thereof,  it  was  a  gambling  contract  and  is  void." 
Refused.  [9] 

Verdict  and  judgment  for  plaintiff  for  f6,000. 

Errors  assigned  were  (1-9, 13)  instinictions ;  (10-12)  rulings ; 
quoting  bills  of  exception  and  instructions. 

J.  J.  MiUer^  John  Wilson  with  him,  for  appellant. — The  failure 
to  have  sufficient  means  is  one  of  the  circumstances  a  jury  may 
take  into  consideration  in  determining  the  true  intent  of  defend- 
ant: Myers  v.  Tobias,  24  W.  N.  432. 

This  alleged  contract  was  a  bluff  or  banter — it  was  not  meant 
in  good  faith  at  any  time  by  defendant — not  even  by  plaintiff 
at  the  time  it  was  made.  It  was  therefore  not  binding  as  a 
contract :  Brown  v.  Finney,  53  Pa.,  p.  373. 

An  express  contract,  entered  into  when  the  obligor  is  in  a 
state  of  intoxication  so  as  to  deprive  him  of  the  exercise  of  his 
understanding,  is  voidable  even  though  the  intoxication  was 
voluntary  and  not  procured  by  the  circumvention  of  the  other 
party:  11  A.  &  E.  Ency.  L.  773 ;  Smith  on  Contracts,  p.  868. 

This  verdict  represents  loss  of  profits,  not  an  actual  loss. 
Compensation  in  damages  is  not  for  a  speculative  loss,  but  for 
an  actual  one :  Lentz  v.  Choteau,  42  Pa.  435. 
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If  with  the  market  open  to  him,  the  vendee  is  able  to,  and 
actually  buys  under  the  market  price,  his  actual  damage  or 
loss  is  the  difference  between  the  contract  price  and  the  price 
at  which  he  actually  bought,  for  when  he  has  received  that 
difference,  he  has  been  compensated:  Kountz  v.  Kirkpatrick, 
72  Pa.  376 ;  Forsyth  v.  Palmer,  14  Pa.  97  ;  McKnight  v.  Rat- 
cliff,  44  Pa.  169. 

A  firm  in  law  is  a  distinct  person  from  the  membei-s  who 
compose  it :  Donnelly  v.  Ryan,  41  Pa.  306 ;  Clarke  v.  R.  R., 
136  Pa.  408.  Plaintiff's  purchase  from  his  firm  was  therefore 
a  resort  to  the  market. 

In'  our  case,  the  court's  rulings  on  the  admission  of  evidence 
were  with  a  view  to  establish  a  theoi*etical  measure  of  damage 
in  a  case  where  it  was  defendant's  effort  to  establish  the  actual 
damages,  and  when  it  was  perfectly  possible  to  do  so :  Arnold 
V.  Blabon,  147  Pa.  372;  Seely  v.  Alden,  61  Pa.  at  page  305. 

Willis  F,  McCook^  for  appellee. — The  court,  in  this  case,  laid 
down  just  what  must  be,  in  sales  of  commodities  of  this  kind, 
the  universal  rule  of  the  measure  of  damages,  namely :  the  dif- 
ference between  the  contract  and  the  market  price  of  the  com- 
modity sold  at  the  place  and  time  of  delivery  agreed  upon. 

Plaintiff  was  under  no  duty  to  give  defendant  the  benefit  of 
his  plant  and  investments  and  materials  for  the  purpose  of  mit- 
igating damages.  If,  as  is  admitted,  the  plaintiff  used  the  flour 
made  by  him  to  fill  this  contract,  that  flour  was  worth  to  plain- 
tiff just  what  he  could  have  then  sold  it  for  in  the  market.  As 
to  him  that  was  the  actual  damage  which  he  suffered  by  defend- 
ant's failui*e  to  perform  the  conti-act. 

Opinion  by  Mr.  Justice  Gbben,  Jan.  7, 1895: 
The  plaintiff  testified  on  the  trial,  very  positively  and  directly, 
that  he  sold  all  the  flour  he  bought  from  the  defendant,  to 
various  firms  and  individuals  immediately  after  the  contract 
in  suit  was  made.  He  also  said  he  was  obliged  to  purchase  the 
flour  to  fill  those  orders.  He  was  permitted  to  prove,  and  did 
prove,  the  market  price  of  flour  during  the  time  he  was  making 
the  sales.  He  admitted  however  that  he  got  most  of  the  flour 
with  which  to  fill  these  oixlers  from  his  own  firm.  The  defend- 
ant asked  the  plaintiff  what  the  flour  he  thus  obtained  cost 
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him,  and  whether  he  raade  or  lost  money  on  the  flour  he  obtained 
to  fill  these  orders.  The  court  rejected  these  offers  of  proof ; 
and  the  assignments  of  error  to  the  rejection  of  the  offers,  and 
to  what  the  court  below  said  on  the  question  of  the  measure  of 
damages,  give  rise  to  the  question,  what  is  the  true  measure 
of  damages  applicable  to  the  facts  of  this  case.  The  court 
charged  that  it  was  the  difference  between  the  contract  price 
named  in  the  contract  in  suit,  and  the  market  price  of  the  same 
grade  of  flour  at  the  time  and  place  of  delivery. 

There  is  no  doubt  that  this  is  the  general  rule  in  cases  where 
the  vendor  of  goods  refuses  to  deliver,  and  no  part  of  the  price 
has  been  paid.  But  the  defendant  contends  that  the  rule  is  differ- 
ent where  the  vendee  supplies  himself  with  other  goods,  in  order 
to  fill  orders  which  he  has  taken  for  the  resale  of  the  goods  which 
he  contracted  to  receive  from  the  vendor. 

In  2  Ben j.  on  Sales,  sec.  1827,  the  writer  says,  ^'  It  is  submitr 
ted  that  these  decisions  establish  the  following  rules  in  cases 
whei-e  goods  have  been  bought  for  the  purpose  of  resale,  and 
there  is  no  market  in  which  the  buyer  can  readily  obtain  them  : 
1.  If  at  the  time  of  the  sale  the  existence  of  a  subcontract  is 
made  known  to  the  seller,  the  buyer,  on  the  seller's  default  in 
delivering  the  goods,  has  two  courses  open  to  him  :  (1)  He  may 
elect  to  fulfill  his  subcontmct,  and  for  that  purpose  go  into  the 
market  and  purchase  the  best  substitute  obtainable,  charging 
the  seller  with  the  difference  between  the  contract  price  of  the 
goods  and  the  price  of  the  goods  substituted.  (2)  He  may 
elect  to  abandon  his  subcontract,  and  in  that  case  he  may  recover 
as  damages  against  the  seller,  his  loss  of  profits  on  the  subsale, 
and  any  penalties  he  ma}'  be  liable  to  pay,  for  breach  of  his  sub- 
contract. ...  If  at  the  time  of  the  sale  the  existence  of  a  sub- 
contract is  not  made  known  to  the  seller,  a  knowledge  on  his  part 
that  the  buyer  is  purchasing  with  the  general  intention  to  resell, 
or  notice  of  the  subcontract  given  to  him  subsequent  to  the  date 
of  the  contract,  will  not  render  him  liable  for  the  buyer's  loss 
of  profits  on  such  subcontract ;  the  buyer  may  either  procure  the 
best  substitute  for  the  goods  as  before,  and  fulfill  his  subcontract, 
charging  the  seller  with  the  difference  in  price,  or  abandon  his 
subcontract  and  bring  his  action  for  damages,  when  the  ordi- 
nary rule,  it  would  seem,  will  apply,  and  the  yxvy  must  estimate, 
as  well  as  they  can,  the  difference  between  the  contract  price 
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and  the  market  value  of  the  goods,  although  there  is  no  market 
price  in  the  sense  that  there  is  no  place  where  the  buyer  can 
readily  procure  the  goods  contracted  for.  In  every  case  the 
buyer,  to  entitle  him  to  recover  the  full  amount  of  damages, 
must  have  acted  throughout  as  a  reasonable  man  of  business, 
and  done  all  in  his  power  to  mitigate  the  loss." 

In  the  case  of  Kountz  v.  Eirkpatrick,  72  Pa.  876,  the  opin- 
ion delivered  by  Mr.  Justice  Agnew  contains  a  very  able  and 
exhaustive  discussion  of  the  subject  of  the  measure  of  damages, 
in  actions  by  the  vendee  of  goods,  against  the  vendor,  where 
deliveiy  has  been  refused.  The  case  turned  upon  the  question 
of  the  effect  of  a  combination,  after  the  sale,  and  before  delivery, 
by  the  buyer  with  others  to  put  up  the  price  of  the  commodity 
sold,  oil,  the  buyer  having  in  the  meantime  assigned  his  con- 
tract to  a  stranger.  It  was  held  that  the  assignee  was  not 
bound  by  the  acts  of  his  assignor,  but  nevertheless  the  rule  as 
to  the  measure  of  the  seller's  liability  was  shown  not  to  be  the 
current  market  price. 

After  stating  the  general  rule  that  the  true  measure  is  the 
difference  between  the  contmct  price  and  the  market  value 
(not  piice)  at  the  time  and  place  of  delivery,  the  opinion  pro- 
ceeds: ^^  Ordinarily,  when  an  article  of  sale  is  in  the  market 
and  has  a  market  value,  there  is  no  difference  between  its  value 
and  the  market  price,  and  the  law  adopts  the  latter  as  the 
proper  evidence  of  the  value.  .  .  .  Value  and  price  are,  there- 
fore, not  synonymous,  or  the  necessary  equivalents  of  each 
other,  though  commonly  market  value  and  market  price  are 
legal  equivsilents.^'  Citing  the  rule  as  stated  in  Sedgwick  on 
Damages,  4th.  ed.  260,  that  the  true  measure  of  damages  in  such 
cases  is  the  difference  between  the  contract  price  and  the  mar- 
ket value^  and  ^^  that  this  is  the  plaintiff's  real  loss,  and  that, 
with  this  sum,  he  can  go  into  the  market  and  supply  himself 
with  the  same  article  from  another  vendor,"  the  opinion  further 
proceeds,  quoting  from  Smethurst  v.  Woolston,  5  W.  &  S.  109, 
^^The  value  of  the  ai'ticle  at  or  about  the  time  it  is  to  be 
delivered,  is  the  measure  of  damages^  in  a  suit  by  the  vendee 
against  the  vendor  for  a  breach  of  the  contract.  ...  It  is 
therefore  proper  to  inquire  into  the  true  legal  idea  of  dam- 
ages ia  order  to  determine  the  proper  definition  of  the  term 
value.  Except  in  those  cases  where  oppression,  fraud,  malice 
Vol.  clxvi — 2 
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or  negligence  enter  into  the  question,  'the  declared  object 
(says  Mr.  Sedgwick  in  his  work  on  Damages)  is  to  give  eom- 
penaation  to  the  party  injured  for  the  actual  loss  sustained/ 
4th  ed.,  pp.  28,  29,  also  pp.  86,  87.  Among  the  many  authori- 
ties he  gives  he  quotes  the  language  of  C.  J.  Shippen,  iu 
Bussey  v.  Donaldson,  4  Dallas,  206,  '  as  to  the  assessment  of 
damages  (said  he),  it  is  a  mtional  and  legal  principle,  that  the 
compensation  should  be  equivalent  to  the  injury.'  *  The  rule,* 
said  C.  J.  Gibson,  '  is  to  give  actual  compensation,  by  gmdu- 
ating  the  amount  of  the  damages,  exactly  to  the  extent  of  the 
loss : '  Forsyth  v.  Palmer,  2  Harris,  97.  Thus  compensation 
being  the  true  purpose  of  the  law,  it  is  obvious  that  the  means 
employed,  in  other  words,  the  evidence  to  ascertain  compensa- 
tion, must  be  such  as  truly  reaches  this  end.  It  is  equally 
obvious,  when  we  consider  its  true  nature,  that,  as  evidence, 
the  market  price  of  an  article  is  only  a  means  of  arriving  at 
compensation ;  it  is  not  itself  the  value  of  the  article,  but  is 
the  evidence  of  ^alue.  The  law  adopts  it  as  a  natural  inference 
of  fact,  but  not  as  a  conclusive  legal  presumption.  .  .  .  But 
to  assert  that  the  price  asked  in  the  market  is  the  true  and  only 
test  of  value,  is  to  abandon  the  proper  object  of  damages,  viz., 
compensation,  in  all  those  cases  where  the  market  evidently 
does  not  afford  the  true  measure  of  value." 

In  Seely  v.  Alden,  61  Pa.  802,  we  said,  "  If  there  be  different 
modes  of  measuring  the  damages,  depending  on  the  circum- 
stances, the  proper  way  is  to  hear  the  evidence,  and  to  instruct 
the  juiy  afterwards  according  to  the  nature  of  the  case.'' 

In  Wehle  v.  Haviland,  69  N.  Y.  448,  it  was  held  that  the 
"  market  price  "  within  the  meaning  of  the  rule,  is  the  price  at 
which  the  goods  can  be  replaced,  and  not  their  retail  value. 

In  Haskell  v.  Hunter,  23  Mich.  305,  it  was  held  that  in  an 
action  for  the  non-delivery  of  lumber  the  true  measure  of  dam- 
ages is  the  difference  between  the  contract  price,  and  what  it 
would  have  cost  plaintiffs  to  procure  it  at  the  place  of  deliver}', 
and  at  the  time  6r  times  when  it  was  reasonably  proper  for  them 
to  supply  themselves  with  lumber  of  the  kind  and  quality 
they  were  to  receive  under  the  contmct. 

In  the  case  of  Arnold  v.  Blabon,  147  Pa.  372,  which  was  an 
action  by  the  vendor  of  a  quantity  of  cork  to  recover  the  oon- 
ti-act  price  of  cork  delivered,  the  defence  was  that  the  plaintiffs 
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were  bound  by  the  contract  to  deliver  a  much  larger  quantity 
than  they  did,  and  refused  to  deliver  the  residue,  and  the 
defendant  claimed  that  he  had  been  obliged  to  procure  cork  to 
supply  the  deficiency  at  a  higher  price  than  the  contract  called 
for,  and  asked  for  a  certificate  of  damages  against  the  plainti£F, 
the  court  below  charged  as  follows,  "  Undoubtedly  if  you  find 
there  was  this  contract  as  claimed  here  by  the  defendant,  and  if 
you  find  that  the  plaintiffs  broke  it,  the  defendant  would  have 
the  right  then  to  his  damages,  which  damages  are  fixed ;  but  if 
the  defendant  was  able  by  any  acts  on  his  part  to  lessen  his 
damage,  he  could  not  of  course  recover  more  than  his  actual 
damage.  .  .  .  Then  comes  the  question  whether  this  defendant, 
in  obtaining  these  goods  from  other  people,  did  lessen  his  dam- 
ages, whether  he  made  them  any  less  than  the  difference  be- 
tween the  price  agreed  upon  in  the  contract  and  the  market 
price  at  the  date  of  the  breach.  ...  If  you  find  for  the  plain- 
tiffs you  will  find  for  this  amount,  $161.  If,  on  the  other  hand, 
you  find  for  the  defendant,  )'ou  will  give  him  a  certificate  of 
the  amount  that  he  actually  paid  out,  that  is  the  difference 
between  the  alleged  contract  price  and  the  market  value  of 
that  amount,  340  tons  of  cork,  on  the  day  of  the  breach  of  the 
conti-act,  unless  you  find  from  the  evidence  that  what  he  bought 
cost  him  less  than  that,  in  which  case  you  will  find  for  the 
lesser  sum."  This  ruling  was  affirmed  by  this  court  in  a  per 
curiam  opinion  in  which  we  said  we  found  no  error  on  the  part 
of  the  court. 

And  the  ruling  was  manifestly  correct,  because,  while  it  is 
true  that  the  ordinary  rule  of  damages  in  such  cases  would  have 
entitled  the  defendant  to  recover  the  entire  difference  between 
the  market  value  of  the  cork  and  the  contract  price,  yet  as  the 
proof  was  that  he  had  supplied  himself  with  cork  at  a  less  cost 
than  the  market  price,  he  could  recover  only  for  his  actual  loss. 
This  is  in  accord  with  all  the  authorities  above  cited  and  is 
perfectly  sound  law.  The  rule  of  actual  compensation  for  the 
loss  of  the  goods  to  be  delivered,  requires  that  the  actual  loss 
only  should  be  allowed  to  be  recovered. 

We  are  therefore  of  opinion  that  the  defendant  should  have 
been  allowed  to  prove  what  was  the  actual  cost  to  the  plaintiff 
of  the  flour  which  the  plaintiff  said  he  bought  from  other 
parties  to  fill  his  ordeis.  We  sustain  the  sixth,  seventh,  tenth, 
eleventh  and  thii-teenth  assignments  of  error. 
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We  do  not  feel  that  we  can  sustain  any  of  the  other  assign- 
ments. The  case  necessarily  had  to  go  to  the  juiy  on  the  main 
questions  of  the  condition  of  the  defendant  at  the  time  he 
signed  the  contract  in  suit,  and  whether  it  was  a  mere  banter- 
ing proposition,  never  intended  to  be  carried  into  execution ; 
and  the  learned  court  below  fairly  and  correctly  left  these  ques- 
tions to  the  jury.  The  verdict  was  against  the  defendant  and 
after  reading  carefully  the  whole  of  the  testimony,  we  feel  con- 
strained to  say  that  we  regard  the  verdict  as  against  the  weight 
of  the  evidence  on  this  latter  question.  The  case,  in  its  circum- 
stances, is  very  much  like  the  case  of  Brown  v.  Finney,  53  Pa. 
373,  which  received  the  condemnation  and  reveraal  of  this 
court  after  a  verdict  of  f  2,000  had  been  recovered  in  the  court 
below. 

The  defendant  in  this  case  unfortunately  and  most  unwisely 
put  his  name  to  a  written  proposition,  and  wliile  it  is  manifest 
that  he  did  so  while  considerably  under  the  influence  of  liquor, 
it  is  very  plain  that  he  knew  perfectly  well  what  he  was  doing, 
and  that  he  was  not  impelled  to  affix  his  signature  by  any  act 
of  fraud,  deceit,  imposition,  mistake  or  undue  influence.  On 
the  contrary  his  partner,  who  was  present,  refused  to  become  a 
party  to  such  an  act  of  drunken  folly,  but  after  that  refusal  the 
defendant  did  consciously  and  knowingly  put  his  name  to  the 
paper,  with  a  recklessness,  and  a  silly  disregard  of  consequences, 
which  no  doubt,  he  has  bitterly  regretted  ever  since. 

Nevertheless  a  calm  review  of  the  circumstances  indicates 
clearly,  as  we  think,  that  the  making  of  the  offer  to  sell  20,000 
barrels  of  flour  at  four  dollars  a  barrel,  at  the  same  time  when 
he  actually  bought  400  barrels,  in  good  business  earnest,  at 
foui*  dollai-s  and  forty-five  cents  a  barrel,  and  the  signing  of  a 
memorandum  in  writing  of  such  a  sale,  was  never  regarded  or 
intended  by  either  party,  as  more  than  a  mere  bluff  or  banter 
without  any  serious  intention  that  it  should  be  performed  as 
a  real,  bona  fide  contract.  It  was  perfectly  evident  and  was 
abundantly  proved,  that  the  defendant,  who  was  a  small  retail 
dealer  with  limited  means,  was  utterly  unable  to  carry  out  such 
a  contract,  even  if  the  flour  could  have  been  obtained  in  suffi- 
cient quantity,  and  was  also  unable,  without  a  large  advance  in 
the  price,  to  make  deliveries  at  the  rate  of  400  barrels  daily  for 
fifty  consecutive  days.     There  is  very  grave  reason  to  doubt 
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the  correctness  of  the  plaintiff's  statement  that  he  immediately 
called  upon  the  defendant  to  perform  the  contract,  in  view  of 
the  defendant's  positive  denial,  and,  what  is  more  important, 
the  continuance  of  their  oi*dinary  business  relations  and  the 
customary  purchases  by  the  defendant  from  the  plaintiff,  of 
flour  at  the  regular  market  rates  which  were  considerably  above 
four  dollars  per  barrel.  One  of  the  witnesses  present,  and 
entirely  disinterested,  testified  that  he  heard  and  saw  the  whole 
transaction,  that  the  defendant's  statement  to  the  plaintiff  that 
he  would  sell  him  the  flour  was  made  in  a  bantering,  joking 
way,  and  that  his  understanding  was  that  the  plaintiff  regarded 
it  as  a  joke. 

But  of  course  all  of  these  things  were  matters  for  the  con- 
sideration of  the  jury,  and  it  is  out  of  our  power  to  change  the 
verdict,  no  matter  what  we  may  think  of  the  effect  of  the  tes- 
timony. We  do  not  think  the  court  committed  error  in  the 
instructions  given  to  the  juiy  upon  these  subjects,  and  there- 
fore as  to  all  the  assignments  of  error  except  those  which  relate 
to  the  measure  of  damages,  we  dismiss  them  as  not  being  sus- 
tained. 

Judgment  reversed  and  new  venire  awarded. 


Sallie  0.  Phillips  v.  St.  Clair  Incline  Plane  Co.,  Appellant. 
Geo.  C.  Bergwin  et  al.  v.  Same,  Appellant. 

IncUned  planes — Bailroctds — Condemnation  proceedings — Damages- 
Lots — Tenants  in  common — Evidence. 

Where  tenants  in  common  make  a  plan  of  their  land  showing  lots,  streets 
and  alleys  and  agree  to  a  paitition  among  themselves,  but  before  the  deeds 
are  executed  and  the  plan  is  recorded,  an  incline  plane  company  enters 
upon  the  land  to  constnict  its  works,  the  owners  may  claim  in  their  peti- 
tion damages  not  only  for  the  land  actually  taken,  but  also  for  the  appro- 
priation of  ways  or  casements  appurtenant  to  the  land ;  but  the  streets 
laid  down  on  the  plan,  not  opened  or  accepted  by  the  public,  cannot  be 
treated  as  actual  sti'eets. 

In  such  a  case  the  owners  may  offer  the  plan  as  evidence  of  the  capac- 
ity of  the  land  for  improvement  in  a  coitain  way ;  and  the  company  may 
give  evidence  of  an  equally  advantageous  use  in  a  di£ferent  way  with 
.  which  the  incline  would  not  interfere,  or  which  it  might  aid.     Such  evi- 
dence on  both  sides  is  admissible  because  of  its  bearing  on  the  damages 
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to  the  plaintiffs  as  owners  of  the  land  taken,  or  of  riglits  of  way  over  such 
land,  and  not  as  owners  of  remote  lots. 

Argued  Nov.  7,  1894.  Appeals,  Nos.  263,  264,  265,  266, 
Oct.  T.,  1894,  by  defendant,  from  judgments  of  0.  P.  No.  1,  Alle- 
gheny Co.,  March  T.,  1891,  Nos.  581,  682,  583,  584,  on  verdicts 
for  plaintiffs.  Before  Sterrbtt,  C.  J.,  Green,  Williams, 
McCoLLXJM,  Mitchell,  Dean  and  Fell,  JJ.    Revei-sed. 

Appeals  from  reports  of  viewers.     Before  Slagle,  J. 

At  the  trial  it  appeared  that  plaintiffs  are  the  heii3  and 
devisees  of  Sarah  M.  Phillips  who  died  seized  of  the  land  in 
question.  On  Jan.  1,  1886,  a  plan  of  the  land  was  made  for 
partition,  showing  lots,  streets  and  alleys.  At  the  same  time 
an  agreement  was  entered  into  to  divide  the  land  among  the 
several  ownei-s,  each  to  take  certain  designated  lots.  Deeds 
were  executed  in  April,  1886,  but  neither  the  deeds  nor  the  plan 
were  put  on  record  until  July  80,  1886.  In  the  meantime,  on 
June  4,  1886,  defendant  entered  upon  the  land  and  began  to 
construct  its  works.  No  bond  was  required  by  the  owners  and 
no  objection  was  made  to  the  entiy.  The  question  of  damages 
was  postponed  for  future  settlement.  On  Jan.  17, 1891,  the 
owners  began  separate,  statutory  proceedings  for  the  appoint- 
ment of  viewers.  The  ownera  also  brought  four  actions  of 
trespass  for  the  damages  caused  by  the  alleged  taking  and 
obstruction  of  streets.  Two  of  the  actions  of  trespass  were 
tried  and  judgment  thereon  entered  for  defendant  non  obstante 
veredicto.  The  judgment  was  sustained  by  the  Supreme  Court 
on  the  ground  that  the  streets  which  were  cut  ofif  were  not 
public  sti-eeta  ;  that  the  parties  had  a  right  of  property  on  them 
which  would  attach  to  the  properties  abutting  on  the  road  and 
give  them  the  right  to  compensation  by  statutory  process,  and 
not  by  a  common  law  action :  Phillips  v.  St.  Clair  Incline  Plane 
Co.,  163  Pa.  230. 

After  the  decision  of  the  Supreme  Court,  plaintiffs,  by  per- 
mission of  court,  were  permitted  to  amend  their  petitions  so  as 
to  include  damage  arising  from  the  appropriation  of  rights  of 
way  or  easements  appurtenant  to  the  lots.  « 

Defendant  petitioned  for  a  consolidation  of  the  suits.  The 
court  entered  a  rule  pn  defendant  to  plead,  and  defendant 
pleaded  under  protest.  [1] 
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Plaintiff,  under  objection  and  exception,  was  allowed  to  give 
the  market  value  of  the  land  in  lots  in  1886.  [8] 

Defendant's  offer  to  prove  the  effect  of  the  incline  on  lots 
about  a  quarter  of  a  mile  from  plaintiff's  property  at  the  end 
of  the  incline  was  rejected  and  exception  noted.  [2] 

Defendant  also  offered  to  prove  that  if  the  alleged  streets  or 
alleys  should  ever  be  adopted  by  the  city  or  put  to  use  for  pub- 
lic or  private  purposes,  the  company  could  i-eadily  adjust  its 
roadbed  to  give  a  crossing  at  grade  to  suit  them,  and  afford 
every  convenience  for  the  passage  of  pedestrians  and  vehicles 
for  ingress  and  egress  to  and  from  the  streets  contemplated. 
Disallowed  and  exception  noted.  [25] 

Defendant  also  offered  to  show  that  by  adjustment  of  a 
midway  station  to  the  i-eceipt  and  discharge  of  vehicles  on  and 
off  the  cat's,  the  same  benefit  would  be  conferred  on  plaintiff's 
property  for  the  transference  of  heavy  freight  as  is  conferred 
on  surrounding  property  at  the  upper  terminus  of  the  plane. 
Refused  and  exception  noted.  [9,  10] 

Verdicts  and  judgments  for  plaintiffs.     Defendant  appealed. 

Errors  assigned  were,  among  others,  (1)  requiring  defendant 
to  plead ;  (2,  3,  9,  10,  25)  rulings  on  evidence ;  quoting  bills 
of  exception. 

J.  McF.  Carpenter  and  T,  Mellon^  for  appellant,  cited :  Hart- 
man  V.  Incline  Plane  Co.,  159  Pa.  442 ;  Phillips  v.  Incline 
Plane  Co.,  168  Pa.  230. 

A.  P.  Burgwin^  Johns  Mc  Cleave  with  him,  for  appellee. 

Opinion  by  Mb.  Justice  Mitchell,  Jan.  7, 1895  : 
The  complicated  facts  and  proceedings  in  the  cases  included 
in  this  contest,  unfortunately  led  to  the  trial  on  an  erroneous 
view.  There  were  but  two  ways  in  which  the  claim  of  the 
owners  of  the  land  taken  by  the  incline  plane  company  could 
be  considered  in  estimating  the  damages.  First,  the  land  might 
be  treated  as  in  fact  what  it  appeared  to  be  when  the  appellant 
located  its  road,  a  single,  undivided  and  unimproved  tract  of 
seventeen  acres,  and  the  damages  for  taking  part  of  it  assessed 
with  reference  to  the  whole.  The  joint  owners,  by  virtue  of 
the  uncompleted  partition  and  the  continuing  joint  interest  in 
the  proposed  streets  in  the  plan,  might  have  maintained  a  joint 
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proceeding  for  the  assessment  of  damages,  and  it  would  prob- 
ably have  presented  the  simplest  and  most  convenient  method 
of  reaching  a  just  and  legal  result. 

The  owners,  however,  having  in  fact  agreed  upon  the  parti- 
tion according  to  the  plan,  though  nothing  was  yet  of  record 
in  regard  to  it,  were  not  bound  to  unite,  but  might  proceed 
separately.  But  if  they  did  so  the  right  of  each  was  as  owner 
of  a  number  of  separate  and  disconnected  pieces  of  land.  There 
were  no  streets,  nor  in  the  ordinary  meaning  of  the  woi*d  were 
there  any  lots.  All  these  were  inchoate,  existing  only  in  inten- 
tion, and  subject  to  change  or  destruction  at  any  time  at  the 
volition  of  the  parties :  Phillips  v.  Incline  Plane  Co.,  158  Pa. 
230.  No  damages  therefore  could  be  claimed  directly  on  account 
of  any  of  the  land  which  was  not  on  the  line  of  the  appellant's 
road  and  of  which  no  part  was  taken.  Any  indirect  damage  that 
might  accrue  to  such  lots  was  recoverable  if  at  all  only  for 
interference  with  rights  of  way  possessed  by  the  owner  of  them, 
over  the  land  actually  taken.  Whether  such  damages  could 
be  recovered  at  all,  under  the  rule  laid  down  in  Penna.  Co.  v. 
Penn.  Schuylkill  Valley  R.  R.  Co.,  161  Pa.  334,  we  do  not 
decide  at  present,  as  it  is  not  directly  raised  in  the  case,  and 
apparently  was  not  before  the  learned  court  below. 

We  cannot  say  therefore  that  the  amendment  allowed  to  the 
appellees  was  erroneous  as  matter  of  lAw,  but  it  is  plain  that  the 
evidence  under  it  must  be  veiy  carefully  guarded.  The  case 
appears  to  have  been  tried  on  the  view  that  the  streets  laid 
down  on  the  plan  were  to  be  treated  as  actual  streets,  and  the 
separate  pieces  of  land  in  each  case,  as  lots  fronting  on  streets. 
This  was  erroneous.  There  were  no  streets  except  potentially, 
as  parts  of  a  contemplated  use  of  the  land,  interference  with 
which  was  not  the  subject  of  damage  per  se.  The  plan  was 
evidence  of  the  capacity  of  the  land  for  improvement  in  a  cer- 
tain way  :  Wilson  v.  Gas.  Co.,  152  Pa.  566.  And  on  the  other 
hand  it  was  competent  for  appellant  to  give  evidence  of  equally 
advantageous  use  in  a  different  way  with  which  the  incline 
would  not  interfere,  or  which  it  might  aid.  Such  evidence  on 
both  sides  was  admissible  because  of  its  bearing  on  the  damages 
to  the  plaintiff  as  owner  of  land  taken,  or  of  rights  of  way  over 
such  land,  and  not  as  owner  of  remote  lots.  It  should  be  strictly 
confined  to  that  aspect. 

Judgment  revelled  and  venire  de  novo  awarded. 
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Latidlord  and  tenant — Lease — Rent — Repairs — Evidence. 

Where  a  lease  provides  that  all  repairs  should  be  made  by  the  tenant 
and  that  if  the  tenant  continues  to  occupy  the  premises  after  the  expira- 
tion of  the  term,  without  entering  into  any  other  agreement,  the  terms  of 
the  original  lease  should  be  continued  for  such  further  time  as  the  tenant 
might  occupy  the  premises,  and  it  appears  that  the  tenant  continued  to 
occupy  the  premises  after  the  expiration  of  the  time,  without  any  other 
agreement,  evidence  in  an  action  for  rent  is  immaterial  that,  before  the 
expiration  of  the  original  term,  complaints  were  made  by  the  tenant  in 
regard  to  the  condition  of  the  premises,  that  i^epaii's  were  needed  and 
demanded,  and  that  negotiations  for  a  new  lease  were  pending  between 
the  parties. 

Argued  Nov.  7,  1894.  Appeal,  No.  267,  Oct.  T.,  1894,  by 
plaintiff,  from  judgment  of  C.  P.  No.  1,  Allegheny  Co.,  March  T., 
1898,  No.  618,  on  verdict  for  defendants.  Before  Ster- 
BETT,  C.  J.,  Gbebn,  Williams,  McCollum,  Mitchell, 
Dean  and  Fell,  JJ.    Affirmed. 

Replevin  for  goods  distrained  for  rent.    Before  Stowb,  P.  J. 

At  the  trial  it  appeared  that  plaintiff  leased  certain  premises 
for  one  year  from  April  1,  1891.  At  the  end  of  the  year  he 
held  over  and  occupied  the  premises  for  another  year.  The 
rent  for  the  first  year  was  paid.  The  rent  for  the  second  year 
was  not  paid,  and  for  this  defendant  distrained  on  certain  goods 
belonging  to  plaintiff.  Plaintiff  replevied  the  goods.  It  was 
provided  in  the  lease  that  all  repaii-s  should  be  made  by  the 
tenant. 

John  P.  Goettman,  defendant's  witness,  was  asked  on  cross- 
examination  :  Q.  Was  there  any  question  towards  the  close 
of  the  year,  before  the  first  of  April,  1892,  with  regard  to  the 
condition  of  the  premises,  their  being  in  an  untenantable  con- 
dition, and  any  demand  and  any  armngements  about  repairing 
them  ?  Objected  to  as  incompetent  and  irrelevant.  Objection 
sustained  and  bill  sealed  for  plaintiff.  [1] 

John  P.  Goettman,  cross-examined  by  Mr.  Patterson : 
Q.  From  the  time  that  you  firat  demanded  the  new  lease  up 
until  the  time  you  wrote  the  letter  of  Jan.  25, 1898,  weren*t 
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there  constant  negotiations  with  regard  to  putting  those  offices 
in  repair,  to  make  them  tenantable,  and  wasn't  that  the  differ* 
ence  between  us,  with  regard  to  the  condition  of  the  offices? 
Objected  to  as  incompetent  and  iiTelevaut.  Objection  sustained 
and  bill  sealed  for  plaintiff.  [2] 

By  Mr.  Pattei-son :  I  offer  in  evidence,  in  connection  with 
the  cross-examination  of  this  witness,  letters  identified  by  him, 
to  show  that  there  was  no  continuance  of  the  old  lease,  that 
there  was  a  negotiation  with  regard  to  putting  the  offices  in  a 
tenantable  condition  and  repair,  and  that  the  new  lease  was 
not  signed  for  that  reason;  that  the  negotiation^  continued 
until  January,  1893.  The  letter  of  Jan.  25, 1893,  shows  that 
up  to  that  time  they  were  claiming  they  would  fix  the  offices 
if  I  would  execute  this  new  lease.  Objected  to  as  incompetent 
and  irrelevant.  Objection  sustained  and  bill  sealed  for  plain- 
tiff. [8] 

Plaintiff  offered  the  same  letters  and  proposed  to  offer  testi- 
mony in  connection  therewith  to  prove,  by  plaintiff  and  other 
witnesses,  that  the  offices,  the  premises  in  question  here,  were 
in  such  an  untenantable  and  ruinous  condition  before  the  1st  day 
of  April,  1892,  that  plaintiff  refused  to  continue  in  occupancy 
of  them  under  the  lease  unless  the  offices  were  put  in  a  tenant- 
able  condition ;  and  that  defendants,  through  their  agents, 
promised  to  do  so,  and  also  demanded  that  a  new  lease  be  exe- 
cuted upon  entirely  new  terms  and  at  an  increased  rate  of  rent, 
which  plaintiff  agreed  he  would  execute,  provided  the  offices 
were  put  in  a  tenantable  condition  before  he  did  so.  And  that 
the  negotiations  with  regard  to  the  putting  of  the  offices  in  a 
tenantable  condition  and  with  regai-d  to  the  execution  of  the 
lease  continued  from  time  to  time  between  the  plaintiff  and  the 
defendants  and  their  agent  in  charge  of  this  matter,  up  until 
the  landlord's  warrant  was  issued  and  the  levy  made  upon 
which  this  proceeding  is  based.  This  for  the  purpose  of  show- 
ing that  during  the  year  from  the  1st  of  April,  1892,  up  until 
the  1st  of  April,  1893,  there  was  no  existing  lease  between  the 
plaintiff  and  defendants,  and  that  therefore  the  landlord's 
wan-ant  issued  and  the  levy  made  were  illegal.  Objected  to 
as  incompetent  and  irrelevant.  Objection  sustained  and  bill 
sealed.  [4] 

One  of  these  letters,  written  by  defendants'  agents,  stated 
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that  "we  cannot  consider  the  house  rented  to  you  until  the 
(new)  lease  is  properly  executed  and  returned."  Another 
letter  stated  that  unless  plaintiff  returned  the  lease  signed  they 
would  "  recognize  him  as  a  tenant  under  the  old  lease." 

The  court  charged  as  follows  : 

**  [Under  the  evidence  in  this  case  the  defendants  are  entitled 
to  your  verdict  and  you  should  certify  in  tliat  the  amount  of 
rent  due  at  J175.  There  is  no  controversy  as  to  the  amount 
of  rent  due  under  this  lease.]   [5] 

"  [There  is  nothing  shown  in  this  case  at  all  that  would 
relieve  the  plaintiff  from  paying  the  amount  of  rent  due  under 
the  first  lease.  Whenever  a  man  has  a  lease  for  a  property  for 
a  certain  time,  and  undertakes  to  hold  over  afterwards,  then  it 
is  a  renewal  of  the  lease.]  [6] 

"  [The  defence  set  up,  which  I  need  not  particularly  refer 
to,  is  simply  that  the  landlord  wanted  more  rent  and  the  ten- 
ant wouldn't  give  it  until  there  was  some  improvement  made. 
Well,  he  had  perfect  liberty  to  go  away  if  he  did  not  like  to 
stay,  but  if  be  staid  he  staid  under  the  terms  of  the  original 
lease,  and  he  was  therefore  bound  to  pay  the  rent.]"  [7] 

Verdict  and  judgment  for  defendant.     Plaintiff  appealed. 

ErTor%  assigned  were  (1-4)  rulings ;  (5-7)  instructions ; 
quoting  instructions  and  bills  of  exception  ;  (8)  that  the  charge 
as  a  whole  was  misleading. 

T.  JET.  B.  Patterson,  p.  p.,  for  appellant,  cited :  Taylor's  L.  &  T. 
§§64,  624;  Jackson  &  Gross,  L.  &  T.  §§356,  211;  Wood's 
L.  &  T.  §§  6,  20,  21 ;  Hollingswoi-th  v.  Stennett,  2  Esp.  717  ; 
Diller  v.  Roberts,  18  S.  &  R.  64 ;  MacGregor  v.  Rawle,  57  Pa. 
186 ;  Oil  Refining  Co.  v.  Bush,  88  Pa.  341 ;  Wilgus  v.  White- 
head, 89  Pa.  131 ;  Milling  v.  Becker,  96  Pa.  185 ;  Hollis  v. 
Burns,  100  Pa.  209;  Grove  v.  Barclay,  106  Pa.  164. 

•22.  B.  Pettt/y  for  appellee,  cited :  Prescott  v.  Otteratatter, 
85  Pa.  684;  Jackson  &  Gross,  L.  &  T.  §  1060. 

Per  Curiam,  Jan.  7,  1895  : 

As  presented  in  plaintiff's  paper-book,  the  testimony  and 
exhibits  are  so  incomplete  that  it  is  impossible  to  properly 
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understand  the  facts  of  this  case  without  referring  to  the  rec- 
ord, and  copy  of  the  original  lease,  etc.,  printed  by  defendants. 
With  the  aid  of  these,  it  appears  that  plaintiff  in  this  action  of 
replevin  leased  from  the  then  owner  the  premises  described  in 
the  lease,  in  the  condition  they  then  were,  for  the  term  of  one 
year  from  April  1,  1891,  for  the  annual  i*ent  of  $175  payable 
quarterly  in  advance.  It  was  provided  in  the  lease  that  all 
repaii-s  should  be  made  by  the  tenant ;  and  also  that,  if  he 
should  "  continue  to  occupy  the  said  tenement  after  the  expira- 
tion of  the  term,  ....  without  entering  into  any  other  or 
further  agreement,  then  the  amount  of  rent,  terms  of  payment 
and  other  covenants  and  agreements  ....  shall  be  continued 
as  applicable  to  such  further  terms  as  the  said  paities  may  con- 
tinue to  occupy  the  relation  of  landlord  and  tenant." 

The  rent  for  the  year  specified  in  the  lease  appears  to  have 
been  paid ;  but  at  the  expiration  of  the  term,  the  lessee  held 
over  and  continued  to  occupy  the  demised  premises,  "  without 
entering  into  any  other  or  further  agreement,"  until  four  quar- 
terly payments  of  rent  became  due  and  in  arrear.  Thereupon 
a  landlord's  warrnnt  was  issued,  and  by  virtue  thereof  the  goods, 
afterwards  replevied  and  delivered  to  the  plaintiff,  were  dis- 
trained. 

Plaintiff's  pleas  to  the  avowry,  etc.,  were  that  he  "  did  not 
hold  the  premises  as  tenant  of  the  defendants,  as  alleged,  and 
that  no  part  of  the  said  supposed  rent  ....  was  in  arrear," 
etc.  To  which  was  added,  by  leave  of  court,  "  that  the  prem- 
ises were  in  an  untenantable  condition." 

There  was  no  controversy  as  to  the  fact  that  plaintiff  con- 
tinued to  occupy  the  demised  premises,  from  and  after  expira- 
tion of  the  term  named  in  the  original  lease,  until  after  the  first 
of  tlie  following  January,  when,  according  to  the  pi*ovision 
above  quoted,  another  year's  rent  had  become  due.  It  was  not 
even  alleged  that  any  part  of  this  rent  was  paid ;  nor  was  there 
any  proof,  or  offer  to  prove,  that  a  new  lease  of  the  premises 
was  ever  executed,  or  finally  agreed  upon.  On  the  contrary, 
it  appeared  that  a  new  lease  was  prepared  and  submitted  to 
plaintiff  for  execution ;  but  he  refused  to  sign  it  unless  the 
landlord  would  first  comply  with  his  demand  and  make  certain 
repairs.  In  short,  it  clearly  appeared  that  plaintiff  held  over, 
and  continued  to  occupy  the  premises  until  the  year's  rent  dis- 
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trained  for  became  due  and  in  arrear  according  to  the  provi- 
sions of  the  lease  for  preceding  year. 

There  is  no  merit  in  either  of  the  specifications  relating  to 
the  rejected  offei*s  to  prove  that  complaints  were  made  in  regard 
to  the  condition  of  the  premises ;  that  repaii's  were  needed  and 
demanded;  that  negotiations  for  a  new  lease  were  pending 
between  the  parties,  etc.  Without  being  followed  by  proof  of 
change  in  terms  of  the  lease,  these  and  other  matters  relied  on 
by  plain tiflf  were  irrelevant.  There  was  no  proof,  or  offer  to 
prove,  that  a  new  lease  was  executed  or  even  finally  agreed 
upon. 

In  view  of  the  undisputed  facts,  as  to  plaintiff's  holding  over 
without  any  change  of  terms,  and  in  the  absence  of  any  evi- 
dence tending  to  prove  that  he  had  any  valid  defence  to  pay- 
ment of  the  year's  rent  in  aiTcar,  or  any  part  thereof,  there  was 
no  eiTor  in  charging  as  complained  of  in  the  last  four  specifi- 
cations. 

Judgment  affirmed. 


B.  F.  Wilson,  Appellant,  v.  Charles  Denig  and  the 
Woods  Run  Savings  Fund  and  Life  Association. 

WiU— Active  trust— Definite  failure  of  issue. 

Testator  by  will  devised  real  estate  to  a  trastee  in  trust  for  his  daugh- 
ter Lydia  to  permit  her  **to  occupy  and  enjoy  the  same  for  her  sep- 
arate use,  not  to  be  under  the  control  or  subject  to  the  debts  of  her  husband, 
but  to  enjoy  all  the  rents,  issues  and  profits  during  her  natural  life,  and  at 
her  death  to  descend  to  the  issue  of  her  body ;  but  if  the  said  Lydia  should 
die  leaving  no  issue,  then  the  said  estate  to  revert  back  to  and  be  a  pai't  of 
my  residuary  estate."  By  a  subsequent  clause  the  trustee  was  authorized 
to  surrender  and  assign  the  entire  tinist  to  the  daughter  if  ho  should  deem 
it  advisable.  Held,  that  the  trust  was  an  active  one ;  that  the  testator  con- 
templated a  definite  failure  of  issue ;  and  that  the  children  of  Lydia  took 
no  title  or  interest  in  the  estate  until  after  her  death. 

Argued  Nov.  7,  1894.  Appeal,  No.  268,  Oct.  T.,  1894,  by 
plaintiff,  from  judgment  of  C.  P.  No.  3,  Allegheny  Co.,  Aug.  T., 
1898,  No.  828,  on  special  verdict  for  defendant.  Before  Gbbbn, 
Williams,  McCollum,  Mitchell,  Dean  and  Fell,  JJ. 
AfSrmed. 
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Ejectment.     Before  Porter,  J. 

The  jury  returned  the  following  special  verdict: 

"  Barnet  Gilleland  died  seized  in  fee  of  the  land  described 
in  the  writ,  on  Nov.  1,  1845,  and  b)*^  his  will,  dated  March  18, 
1844,  probated  Nov.  10,  1846,  and  of  record,  etc.,  which  will  is 
hereby  made  a  part  of  this  special  verdict,  devised,  in  the  sixth 
paragraph  of  said  will,  a  share  in  real  estate,  then  undivided,  to 
his  son  William,  as  trustee  of  his  daughter  Lydia  Wallace, 
upon  the  uses  and  trusts  in  said  will  set  forth,  and  by  subsequent 
conveyances  and  pai-titions  between  said  William,  acting  as 
trustee  under  said  will,  and  the  other  devisees,  the  land  described 
in  the  writ  became  vested  in  the  said  William  as  trustee  of 
Lydia  Wallace,  upon  the  uses  and  trusts  in  the  sixth  paragraph 
of  said  will  set  forth. 

"  Lydia  Wallace  had  been  married  to  James  Wallace  in  1842, 
and  was,  at  the  date  of  the  will  and  continued  until  the  death 
of  the  testator,  childless.  In  1847,  a  son,  James  S.  Wallace, 
was  bora  of  her  body.  In  1849,  a  daughter,  Maggie  Wallace, 
was  born,  and  died  in  infancy  in  the  year  1851. 

"In  1878,  James  S.  Wallace,  the  son,  was  adjudged  a  bank- 
rupt and  John  M.  Kennedy,  Esq.,  was  duly  appointed  his 
assignee,  and  a  geneml  assignment  of  his  property,  in  the  usual 
form,  executed  to  said  assignee  by  the  register  in  bankruptcy. 
The  land  in  question  was  not  included  in  the  schedules. 

"  The  assignee  in  bankruptcy  of  James  S.  Wallace  sold  the 
interest  of  James  S.  Wallace,  the  bankrapt,  in  the  land  in  ques- 
tion to  Benjamin  F.  Wilson,  the  plaintiff  in  this  action.  The 
s?de  was  confirmed  by  the  District  Court  of  the  United  States, 
and  the  assignee  executed  a  deed  for  the  land  on  July  15, 1875. 

"  Lydia  Wallace,  mother  of  James  S.  Wallace,  died  in  May, 
1880,  the  said  James  S.  Wallace  being  the  only  issue  to  sur- 
vive her. 

"  William  Gilleland,  the  son  of  Barnet  Gilleland,  named  as 
trustee  in  the  will,  never  exercised  the  power  to  surrender  and 
assign  the  trust  conferred  upon  him  by  the  fourteenth  pai*agraph 
of  his  father's  will. 

"  On  June  7, 1881,  the  Woods  Run  Savings  Fund  and  Loan 
Association,  defendant  in  this  action,  obtained  a  judgment 
against  James  S.  Wallace,  the  son,  and  under  the  subsequent 
proceedings  upon  said  judgment  the  land  in  question  was  sold 
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by  the  sheriff  of  Allegheny  county  as  the  land  of  said  James  S. 
Wallace  and  was  bought  in  by  the  Woods  Run  Savings  Fund 
and  Loan  Association,  and  William  McCalliu,  the  sheriff  of 
Allegheny  county,  executed  to  said  purchaser,  the  defendant 
in  this  action,  a  sheriff's  deed  therefor,  in  accordance  with  said 
sale. 

"  If,  upon  this  state  of  facts,  the  court  be  of  opinion  that  the 
plaintiff  is  entitled  to  recover,  then  judgment  to  be  entered  in 
favor  of  the  plaintiff  upon  this  special  verdict  for  the  land 
described  in  the  writ  with  six  cents  damages  and  costs.  And 
if  the  court  be  of  opinion  that  the  plaintiff  is  not  entitled  to 
recover,  then  judgment  to  be  entered  in  favor  of  the  defend- 
ants." 

The  6th  and  14th  paragraphs  of  the  will  of  Barnet  Gilleland 
are  as  follows : 

"  6.  To  my  son  William  I  hereby  give  and  bequeath  in  spe- 
cial trust  and  confidence  as  trustee  of  my  daughter,  Lydia  Wal- 
lace, the  second  choice  (after  my  son  James)  of  the  above  three 
allotments  in  Wilkins  township,  that  he  will  permit  the  said 
daughter,  Lydia  Wallace,  to  occupy  and  enjoy  the  same  for  her 
separate  use,  not  to  be  under  the  control  or  subject  to  the  debts 
of  her  husband,  but  to  enjoy  all  the  rents,  issues  and  profits 
during  her  natural  life,  and  at  her  death  to  descend  to  the  issue 
of  her  body ;  but  if  the  said  Lydia  should  die  leaving  no  issue, 
then  the  said  estate  to  revert  back  and  be  a  part  of  my  resid- 
uaiy  estate,  the  same  to  be  in  full  of  my  daughter  (Lydia's) 
part,  except  the  bequest  hereinafter  made  out  of  my  residuary 
estate." 

"  14.  It  is  my  desire  and  will  that  at  any  time  my  son  Wil- 
liam shall  think  right  and  proper  and  prudent,  he  may  surren- 
der any  of  the  foregoing  trusts ;  he  may  surrender  and  assign 
the  same  to  Nancy  Guthrie,  Lydia  Wallace  or  Euphemia  Mar- 
shall, of  either  or  all  of  said  trusts,  but  it  is  my  wish  that  he 
would  not  do  so  unless  fully  satisfied  of  the  propriety  of  that 
coui-se." 

The  court  entered  judgment  for  defendants  on  tho  special 
verdict.     Plaintiff  appealed. 

Error  ai%%gned  was  entry  of  judgment  as  above. 
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J,  M.  Garriion  and  Jl  21  Buchaviany  U.  A.  Montooth  with 
them,  for  appellant 

iV.  W.  Shafer\  J*.  A.  LangjUt  with  him,  for  appellees. 

Per  Curiam,  Jan.  7, 1895  : 

In  the  case  of  Wallace  v.  Denig,  152  Pa.  251,  we  decided  that 
the  children  of  Lydia  Wallace  took  no  estate  whatever  in  the  land 
devised  in  trust  for  her  sepai*ate  use,  until  after  her  death  and 
upon  condition  of  surviving  her.  The  daughter  of  Lydia  Wal- 
lace having  died  during  the  life  of  her  mother,  the  father  claimed 
title  to  a  life  estate  in  the  share  of  the  daughter  as  her  statutory 
heir.  But  we  held  that  this  claim  could  not  be  sustained  under 
the  will  by  which  the  land  was  devised.  Paxson,  C.  J.,  said,. 
"  The  tiustee  had  the  power,  as  before  observed,  to  surrender 
the  entire  trust,  and  by  this  one  act  to  put  an  end  to  the  inter- 
est of  any  one  else.  It  is  not  to  the  purpose  that  the  ti-ustee 
never  exercised  this  power.  The  will  speaks  from  the  death  of 
the  testator  and  the  power  remained  in  the  trustee  up  to  the 
death  of  Lydia  Wallace.  The  whole  legal  title  was  put  in  the 
trustee  to  preserve  the  estate  for  Lydia,  and  for  such  issue  as 
she  may  leave  surviving  her  at  the  time  of  her  death,  and  in 
default  of  issue  living  at  that  time  then  to  cany  it  back  to  the 
testator's  residuary  estate."  This  disposes  of  the  present  con- 
tention. During  the  life  of  his  mother  James  S.  Wallace  had 
no  estate  whatever  in  this  land  and  therefore  nothing  passed  by 
the  sale  in  bankruptcy  which  took  place  during  the  lifetime  of 
the  mother.  His  title  which  accrued  at  her  death  became  sub- 
ject to  the  lien  of  a  judgment  under  which  it  was  sold  by  the 
sheriff  and  passed  to  the  defendant  Savings  Fund  Association 
and  this  was  the  ruling  of  the  court  below. 

Judgment  affirmed. 
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Com.  ex  rel.  W.  U.  Hensel,  Attorney  General,  v.  Order      ti92  485 

of  Solon.  i^_403 

Corporation — Qtio  tvarranto—Ouater — Lis  pendens — Appeal. 

Where,  in  a  controversy  between  contending  factions  of  a  beneficiary 
association,  the  Supreme  Court  decrees  that  matters  shall  remain  in  statu 
quo  until  the  next  session  of  the  supreme  lodge  of  the  order,  the  com- 
monwealth may  in  the  meantime  institute  proceedings  of  quo  waiTanto 
and  obtain  a  judgment  of  ouster  against  the  corporation. 

In  such  a  case  the  quo  warranto  of  the  commonwealth  is  a  new  pro- 
ceeding by  a  new  party,  and  has  nothing  to  do  with  the  dispute  between 
the  contending  factions.  It  I'aises  the  question  against  both  parties  alike 
whether  the  corporation  itself  has  any  further  right  to  exist. 
'  Where  in  such  a  case  the  supreme  lodge  accepts  as  final  the  decree  of 
ouster,  and  directs  the  officers  of  the  order  to  take  no  appeal,  and  follows 
this  action  by  omitting  to  elect  any  new  officers  and  adjourning  sine  die, 
the  minority  party  has  no  standing  to  appeal  from  the  judgment  of  ouster. 

Argued  Nov.  8,  1894.  Appeal,  No.  6,  May  T.,  1895,  by 
defendants,  from  judgment  of  C.  P.  Dauphin  Co.,  June  T.,  1894, 
No.  310,  on  quo  warranto.  Before  Stbrrbtt,  C.  J.,  Green, 
Williams,  MoCollum,  Mitchell,  Dean  and  Fell,  JJ. 
Affirmed. 

Quo  warranto.     Before  Simonton,  P.  J. 

The  facts  appear  by  the  following  petition  to  open  judgment 
of  ouster: 

"  The  petition  of  the  Order  of  Solon  respectfully  represents  • 
That  the  Order  of  Solon  is  defendant  in  the  above  proceedings, 
and  that  when  the  said  case  was  heard  before  your  Honorable 
Court,  the  affairs  of  the  said  order  were  at  a  stand-still ;  that 
those  who  had  acted  as  supreme  officei's  of  the  order  since 
the  biennial  session  ending  December  7,  1892,  and  conducted 
its  affairs  and  defended  it  against  the  litigation  which  had  in 
view  the  disruption  of  the  order,  were,  by  the  decree  of  the 
Court  of  Common  Pleas  No.  2,  Allegheny  County,  supplanted 
by  those  who  had  sought  the  desti'uction  of  the  order,  pending 
election. 

"  The  said  action  of  the  court  below  in  the  case  of  the  Order 
of  Solon  V.  Glenn  I.  Folsom  et  al..  No.  795,  January  Term, 
1894,  C.  P.  No.  2,  Allegheny  Co.,  Pa.,  was  not  disturbed  by 
Vol.  clxvi — 8 
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the  Supreme  Court,  which,  in  an  opinion  filed,  indicated  dissent 
from  the  finding  of  the  court  below,  and  directed  that  the 
affairs  of  the  order  remain  in  statu  quo  pending  the  biennial 
session  of  the  supreme  lodge  of  the  order  to  meet  on  May  28, 
1894.  That  on  the  promulgation  of  the  said  direction  of  the 
Supreme  Court,  the  ofBcei*8  of  the  association,  as  per  decree  of 
the  court  below,  in  the  case  of  tlie  Order  of  Solon  v.  Glenn  I. 
Folsom  et  al.,  met  and  importuned  the  attorney  general  to  issue 
a  writ  of  quo  warianto  with  a  view  of  obtaining  a  judgment 
of  ouster  against  the  said  order  before  the  said  meeting  of  the 
supreme  lodge. 

"  The  said  writ  of  quo  warranto  was  accordingly  issued  and 
served  on  the  attorneys  who  had  represented  the  said  oi"der  in 
all  its  litigation  up  to  said  date.  Those  who  by  the  decree  of 
the  court  below,  as  aforesaid,  were  declared  to  be  the  officei's 
of  the  order,  would  not  defend  the  order,  as  the  writ  was  issued 
at  their  instance  and  in  their  individual  interest,  hence  it 
became  necessary  for  the  corporate  body  of  the  Order  of  Solon 
to  act  in  its  own  behalf  through  those  who  composed  the  body 
of  the  same. 

"  The  corporate  or  supreme  body  at  this  time  consisted  of 
29  persons ;  26  of  these  caused  an  answer  to  be  filed  in  said 
quo  warranto  proceedings  denying  all  the  material  allegations 
contained  in  the  information  of  the  attorney  genei*al  in  this 
case.  On  the  return  day  of  the  writ  this  was  the  only  answer 
on  file  in  the  case,  but,  when  the  case  came  up  for  argument, 
the  attorney  general  presented  to  the  court  a  paper  signed  by 
Glenn  I.  FoLjora  and  A.  J.  Rogers,  in  which  they  claimed, 
respectively,  to  be  the  supreme  president,  and  supreme  secre- 
tary of  the  defendant  order,  and  admitted  the  allegations  con- 
tained in  the  information  in  this  case.  Your  Honorable  Court 
admitted  the  said  paper  as  the  answer  of  the  Order  of  Solon 
in  this  case,  thereby  making  the  said  Folsom  and  Rogei-s  both 
complainants  and  respondents.  Your  Honor  excluded  the 
answer  filed  by  those  composing  the  corporate  body  of  the  Order 
of  Solon,  and  on  the  information  and  answer,  so  called,  did  on 
the  24th  day  of  May,  1894,  enter  judgment  of  ouster  against 
the  defendant  order. 

"Your  petitioner  believing  that  Your  Honor  is  clearly  in 
error  in  these  premises,  and  has  been  misled  as  to  the  nature, 
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character  and  corporate  rights  of  the  said  order,  and  that  the 
said  judgment  of  ouster  in  this  case  contravenes  the  laws  and 
constitution  of  this  commonwealth,  and  the  constitution  of  the 
United  States,  by  invalidating  the  contract  between  the  state 
and  its  corporate  trustee,  and  seven  thousand  contracts  between 
the  said  trustee  and  its  cestuis  que  trust  or  certificate  holders, 
each  one  of  whom  has  a  right  in  equity  to  a  specific  perform- 
ance of  the  trust,  and  has  also  the  right  to  prevent  any  appro- 
priation of  the  funds  of  the  order  to  purposes  other  than  those 
for  which  they  were  contributed,  and  further  believing  that  the 
decree  directing  the  distribution  in  this  case  cannot  be  law- 
fully executed. 

"Your  petitioner  further  states  that  the  said  Folsom  and 
Rogers  had  no  right  or  authority  to  represent  the  Order  of 
Solon  in  this  case,  but  that  they  in  fact  represented  themselves 
and  the  commonwealth,  and  that  the  judgment  entered  in  this 
case  can  rise  no  higher  than  the  judgment  by  default. 

**  Your  petitioner  further  states  that  the  answer  on  file  in 
your  court,  signed  by  the  supreme  and  charter  members  of 
the  Order  of  Solon,  is  the  answer  of  the  said  order  to  the  said 
writ  of  quo  warranto,  and  that  the  same  is  hereby  approved  and 
adopted  as  the  answer  of  the  Order  of  Solon  in  the  premises. 

'*  Your  petitioner  further  states  that  in  pursuance  of  the  law 
of  the  said  order,  and  the  direction  of  the  Supreme  and  Inferior 
Court  in  this  case  of  the  Order  of  Solon  v.  Glenn  I.  Folsom  et 
al.,  the  supreme  lodge  of  the  said  order  met  on  the  28th  day 
of  May  inst.,  in  biennial  session,  and  a  full  quorum  being  pres- 
ent, transacted  the  business  of  the  order  as  was  its  duty  to  do, 
inter  alia,  elected  officers  for  the  ensuing  two  years,  which  offi- 
cers are  as  follows  :  [here  follow  names  of  officers.] 

"  Your  petitioner  further  states  that  at  the  said  meeting  of 
the  supreme  lodge  resolutions  were  passed  expressive  of  the 
sense  of  the  order,  which  resolutions  are  hereto  attached  and 
made  part  of  this  petition  and  marked  'Exhibit  A.'  The 
supreme  lodge  directed  the  officers  aforesaid  to  prepare  and 
present  a  petition  to  Your  Honorable  Court  setting  forth  the 
foregoing  facts. 

"  Your  petitioner  therefore  prays  Your  Honorable  Court  to 
open  the  judgment  in  this  case,  and  that  the  said  Order  of  .Solon 
be  allowed  to  make  defence  against  the  information  of  tlie 
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Commonwealth  and  on  issue  framed  to  have  the  case  tried  before 
the  court  and  jury,  and  your  petitioner  will  ever  pray,  etc." 
Verified  by  affidavit. 

The  answer  of  Folsom  et  al.,  averred  that,  in  May,  1894,  the 
duly  constituted  executive  committee  of  the  order  composed  of 
the  officers  as  declared  by  court  passed  a  resolution  that  an  ap- 
plication for  dissolution  be  made  to  court  through  the  attorney 
general,  and  that  this  action  was  afterwards  approved  by  subor- 
dinate lodges  composed  of  8415  members. 

It  further  appeared  by  exhibits  that,  at  a  meeting  of  the  order, 
held  May  28, 1894,  at  which  both  contending  parties  were  pres- 
ent, a  resolution  to  take  no  appeal  from  the  judgment  in  this 
case  was  passed,  and  that  the  meeting  adjourned  sine  die  with- 
out electing  officers.  It  was  alleged  by  appellants  that  this 
motion  should  have  been  declared  lost,  and  they,  constituting 
more  than  a  quorum,  immediately  announced  a  meeting  for  the 
next  day,  at  which  above  petitioners  were  elected  officers. 

Mror  assigned  was  entry  of  judgment  of  ouster. 

James  FitzsimmonSy  L,  K,  Porter^  J.  G.  White  and  E.  W. 
Jackson^  with  him,  for  appellant,  cited :  Cora.  v.  Order  of  Vesta, 
156  Pa.  531 ;  Com.  v.  Equitable  Beneficial  Assn.,  137  Pa.  412 ; 
Dartmouth  College  v.  Woodward,  4  Wheat,  642;  2  Mora  we  tz, 
§§  1002, 1049;  Ry.  v.  AUerton,  18  Wall.  278 ;  Pickering  v.  Ste- 
venson,  L.  R.  14  Eq.  322 ;  Hoyle  v.  Ry.,  54  N.  Y.  314 ;  Hard- 
mane  V.  Assn.,  2  W.  N.  646  ;  McCurdy  v.  Myers,  44  Pa.  535 ; 
Gowen's  Appeal,  10  W.  N.  86 ;  Fraternal  Guardians'  Estate, 
159  Pa.  694. 

TT.  U,  Hensely  Attorney  General,  Toung  ^  Trent  with  him, 
for  appellee,  cited :  Order  of  Solon  v.  Folsom,  161  Pa.  227 ; 
Com.  V.  R.  R.,  14  W.  N.  60 ;  Com.  v.  Order  of  Vesta,  2  Dist. 
R.  254;  in  s.  c,  156  Pa.  531. 

Opinion  by  Mr.  Justice  MrrcHELL,  Jan.  7, 1895  : 
In  Order  of  Solon  v.  Folsom,  161  Pa.  225,  it  had  been  decided 
by  the  court  below  that  the  respondents  therein  were  the 
proper  officers  of  the  corporation,  and  this  decision,  notwith- 
standing some  doubts  aiising  from  the  confusion  and  irregular 
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ity  of  the  corporate  proceedings,  was  affirpaed  by  this  court  In 
view  however  of  the  approaching  session  of  the  supreme  lodge, 
admitted  by  all  parties  to  be  the  governing  head  of  the  organi- 
zation, the  decree  followed  the  suggestion  of  the  learned  court 
below,  and  directed  that  so  far  as  concerned  the  funds  of  the 
order,  matters  should  remain  in  statu  quo  until  the  session  of 
the  supreme  lodge.  Before  the  time  of  the  session,  however, 
the  commonwealth  intervened  and  upon  proceedings  by  quo 
warranto  obtained  a  judgment  of  ouster  against  the  corpora- 
tion. In  this  action  by  the  commonwealth  there  was  nothing 
irregular  or  violative  of  the  decree  of  this  court.  What  had 
been  before  the  court  was  a  dispute  between  two  parties  as  to 
which  was  the  proper  representative  of  the  corporation,  and  it 
was  to  save  the  funds  intact  until  the  tribunal  admittedly  com- 
petent to  settle  that  dispute  finally,  for  the  new  year  as  well 
as  for  the  past,  should  have  an  opportunity  to  do  so,  that  the 
modification  of  the  decree  of  the  court  below  was  made  here. 
It  was  there  and  here  a  decree  inter  partes  only.  The  quo 
warranto  of  the  commonwealth  was  a  new  proceeding  by  a  new 
party,  and  had  nothing  to  do  with  that  dispute.  It  raised  the 
question  against  both  parties  alike  whether  the  corporation 
itself  had  any  further  right  to  exist.  This  was  a  matter  which 
the  supreme  lodge  could  not  determine,  and  there  was  no  rea- 
son why  its  session  should  be  awaited  by  the  commonwealth. 

There  being  no  objection  to  the  action  as  contravening  any 
order  of  this  court,  we  have  only  to  consider  whether  the  pro- 
ceedings were  regular.  The  decree  was  entered  on  the  sug- 
gestion of  the  attorney  geneml,  and  the  answer  of  the  order. 
The  parties  making  that  answer  had  been  adjudged  to  be  the 
true  representatives  of  the  order.  The  interveners  had  no 
standing  whatever  at  that  time.  The  right  of  uembers  to 
intervene  where  their  official  representatives  are  acting  fraudu- 
lently or  in  excess  of  their  authority  is  not  denied,  but  any 
such  question  is  concluded  here  by  the  action  of  the  supreme 
lodge,  in  accepting  as  final  the  decree  of  the  court  of  Dauphin 
county  founded  on  the  answer  and  directing  the  officers  of  the 
order  to  take  no  appeal.  When,  following  that  action,  the 
supreme  lodge  omitted  to  elect  any  new  officers  and  adjourned 
sine  die,  the  whole  ground  of  contention  came  to  an  end.  The 
corporation  had  ceased  to  exist,  the  meeting  of  a  minority 
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party  the  next  day  was  without  authority,  and  all  its  acts  were 
void. 

It  is  not  necessary  to  consider  the  question,  so  strenuously 
argued  by  appellant,  that  the  court  of  Dauphin  county  cannot 
compel  a  corporation,  chartered  and  doing  business  in  another 
county,  to  appear  befoi*e  it  on  quo  warranto,  and  that  the  act 
of  April  7,  1870,  P.  L.  67,  is  to  that  extent  unconstitutional. 
All  courts  of  common  pleas,  under  the  act  of  1886,  have  general 
jurisdiction  by  quo  warranto  over  the  subject-matter  of  forfeit- 
ure by  non-user  or  misuser  of  corporate  rights.  Jurisdiction 
over  any  individual  corporation  depends  therefore  not  on  the 
purpose  sought  by  the  writ,  but  on  getting  the  particular 
defendant  in  court.  It  is  a  matter  of  service  or  appearance. 
In  the  present  case  service  was  accepted,  and  appearance  en- 
tered by  the  parties  who  as  already  said  had  been  adjudged  the 
proper  representatives  for  the  time  being  of  the  corporation, 
and  their  action  had  been  ratified  by  the  governing  head  of 
the  order. 

Judgment  affirmed. 


Charles  F.  Bayer,  Appellant,  v.  Patrick  Walsh  et  al. 

Will— Devise— Option  to  purchase. 

Testator  devised  a  lot  as  follows :  **  I  give  and  devise  my  residence  on 
Brownsville  avenue,  valued  at  $3,000,  to  my  daughter,  Alice  Walsh,  and 
my  sons  Edward  McMullen  and  Joseph  McMuUen  to  be  divided  in  shares, 
thus :  Alice  $1,200,  £dward  $800  and  Joseph  $1,000,  to  hold  to  themselves, 
their  heira  and  assigns  forever ;  provided  that  my  daughter,  Alice  Walsh, 
may,  at  her  option,  within  five  years  of  my  death,  purchase  the  shares  of 
Edward  and  Joseph  named  in  this  item,  price  not  exceeding  the  amount 
bequeathed  to  each."  Testator  died  Oct.  19,  1892,  On  Oct.  31, 1892,  Alice 
exei-cised  her  option  and  bought  Edward's  share,  paying  him  $800.  On 
Nov.  1,  1892,  execution  was  issued  on  a  judgment  entered  against  Edward 
in  his  father's  lifetime,  and  on  the  same  day  a  levy  was  made  on  his  inter- 
est. Held^  that  the  purchaser  at  the  sherifTs  sale  which  followed  the  levy 
took  no  title  as  against  Alice. 

Argued  Nov.  8, 1894.  Appeal,  No.  272,  Oct.  T.,  1894,  by 
plaintiff,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co.,  Oct.  T., 
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1893,  No.  888,  on  a  verdict  for  the  plaintiff.  Before  Stbr- 
BBTT,  C.  J.,  Green,  Williams,  McCollum,  Mitchell,  Dean 
and  Fell,  J  J.    Affirmed. 

Ejectment  for  four-fifteenths  interest  in  land.  Before  Ma- 
gee,  J. 

In  addition  to  the  facts  stated  in  the  opinion  of  the  Supreme 
Court,  Alice  Walsh  testified  as  follows :  "  Q.  Under  the  privi- 
lege accorded  you  in  that  will  you  may  state  whether  or  not 
you  purchased  your  brother  Edward's  share  in  that  property  ? 
A.  I  did  purchase  his  share.  Q.  When  did  you  purchase  it? 
A.  Edward's— on  the  31st  of  October,  1892.  Q.  On  the  81st 
of  October,  1892  ?  A.  Yes,  sir.  Q.  Did  you  pay  the  money 
for  it  on  that  day  ?  A.  I  did.  Q.  Ho.w  did  you  pay  it  ?  A.  How 
do  you  mean  ?  Q.  Was  it  in  cash  ?  A.  I  paid  the  money  and 
got  a  receipt  for  it.  Q.  Was  it  in  cash  ?  A.  It  was  partly 
gold  and  partly  paper.  Q.  Was  it  your  own  money.  Mi's. 
Walsh  ?  A.  It  was.  Q.  You  didn't  get  a  deed  for  this  prop- 
erty at  the  time  you  paid  this  money,  Mi-s.  Walsh  ?  A.  I  got 
a  receipt.  Q.  You  afterwards  got  the  deed  ?  A.  I  got  the 
deed  afterwards.  Q.  Is  this  the  deed  that  Edward  gave  you 
in  pursuance  of  that  sale  on  the  81st  of  October  ?  A.  That  is 
the  deed." 

Defendant's  request  for  binding  instruction  was  affirmed. 

Verdict  and  judgment  for  defendant.     Plaintiff  appealed. 

Error  asngned  was  above  instruction,  quoting  it. 

S.  A.  Will^  for  appellant. — Edward  McMuUen  only  acquired 
this  interest  in  the  lot  of  ground  on  the  death  of  his  father, 
Oct.  19, 1892,  and  the  pre-existing  judgment  of  plaintiff  was 
not  a  lien  against  this  interest  when  it  became  vested  in  him, 
but  it  became  a  lien  by  the  execution:  Ross  &  Alsbree's 
Appeals,  106  Pa.  82 ;  Riland  v.  Eckert,  28  Pa.  215  ;  Stephen's 
Exr.'s  Ap.,  88  Pa.  15 ;  Act  of  April  22, 1856,  P.  L.  532 ;  Drake 
V.  Brown,  68  Pa.  223. 

A  defendant  setting  up  a  parol  contract  to  defeat  an  eject- 
ment on  the  leg}U  title  comes  under  the  same  rule  as  if  he  were 
a  plaintiff  seeking  to  enforce  specific  performance :  Mooi*e  v. 
Small,  19  Pa.  471 ;  Ballon  v.  March,  188  Pa.  64 ;  Mellon  v.. 
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Davison,  128  Pa.  298 ;  Hammer  v.  MoEldowney,  46  Pa.  884 
Ferguson  v.  Staver,  83  Pa.  418 ;  Soles  v.  Hickman,  20  Pa.  180 
Troup  V.  Troup,  87  Pa.  149;  Hart  v.  Carroll,  85  Pa.  508 
Moyer's  Ap.,  105  Pa.  482;  Lord's  Ap.,  105  Pa.  451 ;  Reno  v. 
Moss,  120  Pa.  49. 

Two  ingredients  are  essential  to  take  a  parol  contract  for  sale 
of  land  out  of  the  statute :  (1)  Possession  under  the  contract,  at 
time  of  it  and  in  pursuance  thereof.    (2)  Purchase  money  paid, 
or  valuable  improvements  made,  to  such  extent  as  cannot  be 
compensated  in  damages:    Milliken  v.  Dravo,   67    Pa.  280 
Woods  v.  Farraere,  10  W.  195 ;  Moore  v.  Small,  19  Pa.  461 
Haslet  V.  Haslet,  6  W.  464 ;  Christy  v.  Barnhart,  14  Pa.  260 
Greenlee  v.  Greenlee,  22  Pa.  225 ;  Myers  v.  Byerly,  45  Pa. 
868 ;  Aitkins  v.  Young,  12  Pa.  15 ;  Fiye  v.  Shepler,  7  Pa.  91 
Miller  v.  Zufall,  118  Pa.  817 ;  Anderson  v.  Brinser,  129  Pa 
876 ;  Hill  v.  Meyers,  48  Pa.  178 ;  Eckert  v.  Eckevt,  8  P.  &  W 
882. 

A  tenant  in  common  in  possession  cannot  sell  by  parol  to  his 
co-tenant  in  possession,  so  as  to  pass  title.  Nor  will  the  pay- 
ment of  the  purchase  money  alone  take  a  parol  sale  out  of  the 
statute:  Galbreath  v.  Galbreath,  5  Watts,  146 ;  Hill  v.  Meyers, 
48  Pa.  170 ;  Spencer's  Ap.,  80  Pa.  87 ;  Chad  wick  v.  Felt,  85 
Pa.  805;  McCormick's  Ap.,  57  Pa.  54;  Birkbeck  v.  Kelly,  9 
Atl.  R.  818 ;  Myei-s  v.  Byerly,  45  Pa.  868 ;  Christy  v.  Barn- 
hart,  14  Pa.  260. 

A  contract  of  parol  sale  is  not  executed  until  delivery  of  the 
deed,  and  the  possession  and  other  acts  of  ownei'ship  after  that 
time  are  to  be  accounted  for  by  the  deed,  and  cannot  be  called 
in  in  aid  of  the  parol  contract:  Willey  v.  Day,  51  Pa.  51. 

Whether  the  evidence  is  suflScient  to  take  the  case  out  of  the 
statute  of  frauds  is  for  the  court :  Troup  v.  Troup,  87  Pa.  149 ; 
Bowers  v.  Bowers,  95  Pa.  477. 

The  receipts  offered  in  evidence  were  wholly  insufficient  as 
written  evidence  of  a  contract  for  sale  of  land,  and  even  far 
short  of  certain  essentials  set  forth  in  the  writings  offered  in 
evidence  in  Mellon  v.  Davidson,  128  Pa.  298;  Reno  v.  Moss, 
120  Pa.  49;  Hammer  v.  McEldowney,  46  Pa.  884;  Ferguson 
V.  Staver,  83  Pa.  418 ;  Ballon  v.  March,  188  Pa.  64. 

The  purposes  of  the  acts  of  18th  and  27th  Elizabeth  were  "  to 
place  parties  under  a  disability  to  commit  fraud,  in  i-equiring 
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for  the  characteristics  of  an  honest  act  such  circumstances  as 
none  but  an  honast  intention  can  be  assumed: "  Buckley  v* 
Duff  &  Sons,  114  Pa.  602 ;  Mateer  v.  Hissim,  3  P.  &  W.  163 ; 
Clark  V.  Depew,  25  Pa.  509;  Kelly's  Ap.,  77  Pa.  236;  Bunn 
V.  Ahl,  29  Pa.  387;  McKibben  v.  Martin,  64  Pa.  352;  Kaine 
V.  Weigley,  22  Pa.  179  ;  Rogers  v.  Hall,  4  Watts,  359 ;  Zerbe 
V.  Miller,  17  Pa.  488;  Close  v.  Benjamin,  9  Atl.  R.  51. 

There  is  no  power  or  direction  to  sell  under  the  will :  Hunt 
&  Lehman's  Ap.,  105  Pa.  141 ;  Neely  v.  Grantham,  56  Pa.  442 ; 
Roland  v.  Miller,  100  Pa.  47;  Peterson's  Ap.,  88  Pa.  397; 
Anewalt's  Ap.,  42  Pa.  416. 

John  B,  Sarbison^  Clarence  Burleigh  with  him,  for  appel- 
lee.— Neither  Edward  nor  Joseph  McMuUen  took  any  interest 
in  the  land  as  such  so  devised  by  the  testator :  Johnson  v.  John- 
son, 81*  Pa.  257- 

For  the  purposes  of  this  case  it  is  not  necessary  to  consider 
what  relations  existed  between  Alice  and  her  brothers  before 
this  payment  of  $800,  in  pursuance  of  the  will,  was  made. 
Any  right  appellant  might  have  was  confessedly  acquired  after 
this  payment. 

Under  the  will  and  evidence,  Edward  parted  with  personal 
property,  and  no  deed  of  conveyance  was  necessary,  however 
desirable  it  might  be :  Mellon  v.  Reed,  123  Pa.  1 ;  Johnson  v. 
Johnson,  81*  Pa.  257. 

But,  conceding  that  his  interest  was  real  estate,  the  case  at 
bar  is  not  within  the  statute  of  frauds.  The  option  from  the 
father  to  the  daughter  being  in  writing,  her  acceptance  by 
pai*ol  and  payment  was  suflBcient,  for  where  an  option  is  given 
in  writing  for  the  purchase  of  land  and  it  is  accepted  by  parol 
within  the  time  stipulated,  it  is  not  within  the  statute  of  frauds : 
Smith  &  Fleck's  Ap.,  69  Pa.  480. 

That  the  purchase  by  Alice  Walsh  was  bona  fide  was  not 
denied.    No  fraud  was  alleged. 

Opinion  by  Mr.  Chief  Justice  Stbrrett,  Jan.  7, 1895 : 

It  is  admitted  that  Patrick  McMuUen,  whom  both  parties 

recognize  as  the  common  source  of  title,  died  seized  of  the  lot 

in  controversy  October  19,  1892 ;  and  that,  by  his  last  will, 

dated  October  1,  1890,  and  probated   October  29,  1892,  he 
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devised  said  lot  as  follows :  "  I  give  and  devise  my  residence  on 
Brownsville  avenue,  with  lot  37  feet  front  by  120  feet  deep, 
....  valued  at  f3,000,  to  my  daughter,  Alice  Walsh,  and 
my  sons,  Edward  McMuUen  and  Joseph  McMullen,  to  be 
divided  in  shares,  thus :  Alice  $1,200,  Edward  iSOO,  and  Joseph 
♦1,000,  to  hold  to  themselves,  their  heii-s  and  assigns  forever ; 
provided,  that  my  daughter,  Alice  Walsh,  may,  at  her  option, 
within  five  years  of  my  death,  purchase  the  shares  of  Edward 
and  Joseph  named  in  this  item,  price  not  exceeding  the  amount 
bequeathed  to  each." 

This  action  was  brought  to  recover  possession  of  the  alleged 
four-fifteenths  interest  of  Edward  McMullen  in  the  lot  devised 
as  aforesaid,  which  plaintiff  claimed  to  have  acquired  by  pur- 
chase at  sheriff's  sale  on  an  execution  issued  November  1, 1892, 
-—on  a  judgment  entered  against  Edward  McMullen  in  his 
father's  lifetime, — ^and  levied  same  day  on  his  interest  in  said 
lot.  It  is  conceded  that  plaintiff  had  no  lien  on  said  interest 
prior  to  November  1, 1892,  when  he  caused  the  execution  to 
be  issued  and  levy  made.  It  therefore  follows  that  if  the  inter- 
est of  Edward  McMullen  under  his  father's  will  was  legally 
divested  before  the  date  of  said  levy,  the  plaintiff  acquired 
nothing  by  virtue  of  the  said  sale  and  sheriff's  deed.  In  sub- 
stance, that  was  the  defence  relied  on  by  the  defendants.  Their 
contention  was  that,  after  her  father's  death,  Mrs.  Walsh  deter- 
mined to  exercise  the  option,  given  to  her  by  the  will,  to  take 
her  brother  Edward's  interest  in  the  lot  on  the  terms  and  con- 
ditions therein  expressed ;  that  her  election  to  do  so  was  fully 
consummated  on  October  31,  1892,  by  payment  of  the  f  800, 
acceptance  of  the  same  by  Edward  and  giving  the  receipts  put 
in  evidence.  There  was  no  room  for  any  doubt  as  to  the  facts 
of  which  this  defence  is  predicated.  They  were  clearly  and 
conclusively  proved  by  witnesses  whose  credibility  was  un- 
questioned, and  whose  testimony  was  not  controverted  or  in 
any  degree  affected  by  any  evidence  in  the  cause.  The  con- 
trolling facts  having  been  thus  established,  the  learned  trial 
judge  affirmed  defendants'  fii-st  point  and  directed  a  verdict  in 
their  favor.  In  this,  we  are  not  prepared  to  say  there  was  any 
error.  Mrs.  Walsh  had  an  undoubted  right  to  exercise  the 
option  given  her  by  the  will.  That  she  did  exercise  it  and 
fully  comply  with  the  terms  thereof  before  the  levy  was  made 
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cannot  be  seriously  doubted.  Having  done  so,  she  was  as  com- 
pletely invested  with  title  to  the  four  fifteenths  in  question  as 
she  was  with  the  six-fifteenths  interest  directly  devised  to  her. 
As  to  both,  she  took  under  the  provisions  of  her  father's  will ; 
the  one  directly  and  the  other  by  electing  to  take  and  paying 
the  sum  named  in  the  will.  The  tmnsaction  was  in  no  sense  a 
purchase  from  Edward.  That  would  imply  consent  on  his 
part,  which  under  the  terms  of  the  will  was  wholly  unnecessary. 
It  was  for  Mrs.  Walsh,  and  for  her  alone,  to  determine  whether 
she  would  exercise  the  option  or  not.  But  assuming  for  the 
sake  of  argument  that  the  transaction  was  a  purchase  of  Edward's 
intei*est  in  the  lot,  the  plaintiff  could  not  be  permitted  to  recover 
as  against  a  complete  equitable  title  in  Mi-s.  Walsh,  acquired  by 
the  purchase  and  payment  of  the  consideration  money  before 
any  lien  attached  by  virtue  of  the  levy  or  otherwise.  Under 
our  system  of  administering  equity  in  common  law  actions,  the 
defendants  might  well  rely  on  an  outstanding  equitable  title  in 
Mrs.  Walsh  to  the  four-fifteenths  interest  in  controvei-sy.  No 
trial  judge  should  sustain  a  verdict  in  favor  of  the  plaintiff  in 
the  face  of  such  conclusive  proof  in  support  of  the  defence  as 
was  given  in  this  case. 

We  find  no  error  in  the  record  that  requires  a  reversal  of  the 
judgment. 

Judgment  affirmed. 


United  Presbyterian  Churches  Petition.     Wm.  Teute- 
berg's  Appeal. 

Trusts  and  trustees— Sale  of  church  property— Deed, 

An  owner  of  land  executed  a  deed  for  a  lot  of  land  to  himself  and  cer- 
tain others  as  trustees  of  a  church,  *'  their  successors  in  office  and  assigns 
as  trustees  aforesaid ;  to  have  and  to  hold  the  said  described  lot  of  ground 
in  trust  for  said  church  and  for  the  sole  use  and  behoof  of  the  congrega- 
tion organized  for  the  purpose  of  building  on  said  lot  and  worshipping  in 
said  building.^^  Subsequently,  upon  the  incorporation  of  the  church,  the 
successors  of  the  trustees  other  than  the  original  owner  executed  a  deed 
of  the  lot  to  the  corporation.  It  did  not  appear  that  at  the  date  of  this  deed 
the  original  owner  was  a  trustee.  Eeld,  that  the  original  owner  had  no 
standing  to  object  to  a  sale  of  the  lot  by  the  church. 
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Argued  Nov.  8, 1894.  Appeal,  No.  273,  Oct.  T.,  1894,  by 
William  Teuteberg,  from  decree  of  C.  P.  No.  2,  Allegheny  Co., 
July  T.,  1894,  No.  781,  authorizing  sale  of  real  estate.  Before 
Stbbrett,  C.  J.,  Green,  Williams,  McCollum,  Mitchell, 
Dean  and  Fell,  JJ.    Affirmed. 

Petition  for  leave  to  sell  real  estate. 

From  the  record  it  appeared  that,  on  Jan.  81,  1870,  William 
Teuteberg  executed  the  following  deed : 

^^This  indenture,  made  the  81st  day  of  January,  1870,  between 
William  Teuteberg,  of  Killbuck  township,  Allegheny  county. 
Pa.,  of  the  one  part,  and  Oliver  Shannon,  J.  P.  Fleming,  James 
Gilleland,  William  Teuteberg  and  William  G.  Young,  trustees 
of  the  United  Presbyterian  Church,  of  Fleming  Station,  Alle- 
gheny county  and  state  of  Pennsylvania,  of  the  second  part, 
Witnesseth  that  the  said  party  of  the  first  part,  for  and  in 
consideration  of  the  sum  of  five  hundred  dollars  lawful  money 
of  the  United  States  of  America  unto  him  well  and  truly  paid 
by  the  said  parties  of  the  second  part,  at  or  before  the  sealing 
and  delivery  of  these  presents,  the  receipt  whereof  is  hereby 
acknowledged,  have  granted,  bargained,  sold,  aliened,  enfeoffed, 
released,  conveyed  and  confirmed  and  by  these  presents  do 
grant,  bargain,  sell,  &c.,  unto  the  second  parties  and  their  suc- 
cessors in  office  and  assigns  as  tioistees,  all  that  lot  of  ground 
near  Fleming  Station,  &c.,  (describing  the  lot.) 

^'  To  have  and  to  hold  the  said  described  lot  of  ground  in 
trust  for  said  church,  and  for  the  sole  use  and  behoof  of  the 
congregation  organized  for  the  purpose  of  building  on  said  lot 
and  worshipping  in  said  building,  hereditaments  and  premises, 
&c.  (as  in  ordinary  form  of  deed)  to  their  successors  and 
assigns  forever." 

A  church  building  was  erected  upon  the  lot  conveyed  by  the 
deed,  and,  in  1871,  the  church  was  incorporated.  In  1894, 
William  Anderson,  Alexander  Stewart,  James  Little,  Edward 
Wemeberg  and  James  S.  Kidd,  the  trustees  of  the  church, 
conveyed  the  lot  to  the  corporation  known  as  the  United  Pres- 
byterian Church  at  Fleming  Station.  On  June  26, 1894,  the 
church  presented  a  petition  praying  for  leave  to  sell  the  lot  to 
John  S.  Robb,  Esq.,  for  $1,200.  William  Teuteberg  filed  an 
answer  to  the  petition  in  which  he  averred  that  the  title  to  the 
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lot  still  remained  in  the  original  trustees  under  his  deed,  their 
successors  and  assigns ;  that  the  congregation  of  Fleming  sta- 
tion had  abandoned  the  lot,  and  had  built  a  church  on  another 
lot,  and  were  now  tiying  to  sell  the  original  lot  without  any 
sufficient  or  legal  title  having  ever  been  given  to  them.  He 
further  averred  that  the  trust  was  a  special  one  for  the  use  of 
the  church  worshiping  in  the  building  erected  on  the  lot. 
The  court  below  filed  the  following  opinion  : 
"  The  answer  of  William  Teuteberg  is  evasive  in  this :  He 
denies  that  the  original  trustees  named  in  the  deed  fi*om  Wil- 
liam Teuteberg  had  made  a  conveyance  to  the  corpomtion,  but 
the  deed  from  himself  makes  the  successors  of  the  original  trus- 
tees the  persons  who  hold,  that  is,  the  acting  trustees  at  any 
given  time.  It  is  not  denied  that  the  trustees  who  would  have 
any  power  over  the  land  at  the  time  of  conveyance  made  the 
conveyance  to  the  corpoi-ation,  as  alleged  in  the  petition.  We 
are  of  the  opinion  that  when  William  Teuteberg  made  his  con- 
veyance to  the  trustees  and  their  successors  for  the  sole  use 
and  behoof  of  the  congregation,  organized  for  the  purpose  of 
building  on  said  lot  and  worshiping  in  said  building,  he  parted 
with  all  his  interest  therein  except  as  a  member  of  the  congre- 
gation. He  has  no  interest  affected  by  this  provision ;  we  are 
of  the  opinion  that  the  proposed  sale  is  within  the  proper  power 
of  the  congregation  and  is  for  its  interest  in  furtherance  of  the 
purposes  of  the  deed.  This  case  is  ruled  by  Redman's  Appeal, 
139  Pa.  67,  and  cases  therein  cited." 
A  decree  was  entered  accordingly. 

Error  assiffned  was  above  decree,  quoting  it. 

N.  W.  Shafer^  for  appellant,  cited :  Church's  Petition,  189 
Pa.  61 ;  Perry  on  Trusts,  §  785 ;  Harvard  College  v.  Society, 
8  Gray,  280 ;  Henderson  v.  Hunter,  69  Pa.  840. 

Walter  M.  Lindsay^  John  S,  Rohh^  Jr.^  with  him,  for  appellee, 
cited:  Redman's  Ap.,  189  Pa.  67 ;  Wright  v.  Linn,  9  Pa.  488 ; 
McKissick  V.  Pickle,  16  Pa.  140 ;  Griffiths  v.  Cope,  17  Pa.  96  ; 
Pickle  V.  McKissick,  21  Pa.  282 ;  Barr  v.  Weld,  24  Pa.  84  ; 
Brendle  v.  Cong.,  88  Pa.  415;  Church  v.  Pub.  Co.,  108  Pa. 
608  ;  WUkes-Barre  v.  Wyoming  Soc,  134  Pa.  616. 
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Per  Curiam,  Jan.  7, 1896 : 

An  examination  of  this  record  discloses  no  error  in  the  decree 
or  in  the  proceedings  leading  up  thereto.  Appellant's  deed  of 
January  31,  1870,  to  Oliver  Shannon  and  othera,  "  trustees  of 
the  United  Presbyterian  Church  of  Fleming  Station,"  etc.,  "in 
trust  for  said  church,  and  for  the  sole  use  and  behoof  of  the 
congregation,"  etc.,  contains  no  condition  or  provision  that  gives 
him  any  special  standing  to  object  to  the  decree.  Neither  of 
the  specifications  of  error  is  sustained. 

Decree  affirmed  and  the  appeal  dismissed  with  costs  to  be 
paid  by  appellant. 


166        46    McKeesport  Boro.,  to  use  of  McKeesport  City,  v.  Frank 
Busch  et  al.,  Appellants. 

[Marked  to  be  reported.] 

Municipal  lien — Location  of  street — Evidence. 

On  n  tiial  of  a  scire  facias  sur  municipal  lien  for  paving  and  grading, 
the  questions  whether  the  street  designated  in  the  petition  is  on  defend- 
ant's land,  and  whether  a  majority  of  property  owners  along  the  line  of 
the  improvement  signed  the  petition,  are  questions  for  the  jury. 

Municipal  lien — Amendment  of  lien — Ad  of  April  8.  1867. 

Under  the  local  act  of  April  8, 1867,  P.  L.  732,  relating  to  the  paving  and 
grading  of  streets  in  the  borough  of  McKeesport,  whei'e  a  municipal  lien 
properly  states  the  frontage  and  boundaries  of  the  lot,  but  does  not  give 
the  depth,  the  lien  may  be  amended  so  as  to  show  the  depth,  after  verdict 
on  a  scire  facias,  at  any  time  before  the  statute  of  limitations  has  ban*ed 
the  claim. 

Municipal  lien— Ads  of  April  8.  1867,  and  May  16,  1891. 

The  act  of  May  16,  1891,  P.  L.  69,  does  not  repeal  or  change  the  pi'o- 
visions  of  the  act  of  Api41  3,  1867,  P.  L.  732,  but  is  intended  to  provide 
more  specifically  for  the  practice  in  cases  where  any  final  assessments 
have  been  made. 

While  the  act  of  May  16,  1891,  P.  L.  69,  is  applicable  to  all  such  assess- 
ments as  require  a  final  confirmation  of  tlie  report  of  viewers,  and  directs 
that  the  lien  shall  date  from  the  time  of  the  confirmation,  it  does  not  inval- 
idate assessments  which  have  been  made  in  a  different  manner  under  a 
local  act,  such  as  the  act  of  April  3,  1867,  P,  L.  732,  relating  to  the  bor- 
ough of  McKeesport. 

Municipal  lien^Assessments-^Paving,^Foot'front  rule. 

Inequalities  in  surface,  or  in  the  situation  and  depth  of  the  lot,  are  not 
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sufficient  grounds  for  refusing  to  apply  the  foot-front  rule  in  assessments 
for  municipal  improvements  to  borough  or  city  lots. 

Argued  Nov.  8,  1894.  Appeal,  No.  280,  Oct.  T.,  1894,  by 
defendants,  from  judgment  cf  C.  P.  No.  2,  Allegheny  Co., 
Jan.  T.,  1892,  No.  52,  on  a  verdict  for  the  plaintiffs.  Before 
Steebbtt,  C.  J.,  Green,  Williams,  McCollum,  Mitohell, 
Dean  and  Fell,  JJ.    Affirmed. 

Scire  facias  sar  municipal  lien  for  grading  and  paving  Cliff 
street  in  the  city  of  McKeesport.     Before  Magbe,  J. 

The  lien  was  as  follows : 

"  Municipal  claim  for  grading,  curbing  and  paving  Cliff 
street. 

"  And  now,  Dec.  28, 1891,  the  city  of  McKeesport,  by  Thomas 
McGraw,  its  street  commissioner,  filed  this  claim  for  the  sum 
of  $1,864.20,  with  interest  from  Oct.  30,  1891,  against  all  that 
certain  lot  of  ground  situate  in  the  Third  ward  of  said  borough, 
now  the  Eighth  ward  of  said  city,  bounded  and  described  as 
follows,  viz :  Fronting  390  feet  on  the  west  side  of  Cliff  street 
and  extending  back  westwardly  between  lot  of  Lucy  P.  Can- 
field  and  a  line  of  which  the  said  defendants  are  the  owners  or 
reputed  owners. 

^^  The  said  sum  of  $il,864.20  being  the  assessment  upon  said 
lot  for  the  cost  of  grading,  curbing  and  paving  of  said  Cliff 
street  within  six  months  last  past,  which  said  gmding,  curbing 
and  paving  was  done  and  an  assessment  of  $4.78  per  foot-front 
upon  all  propeities  abutting  on  the  same,  made  by  the  council 
of  said  city,  by  resolution  passed  Sept.  18,  1891,  in  pursuance 
of  an  act  of  assembly  approved  April  3,  1867,  and  of  an  ordi- 
nance passed  July  10,  1890,  and  approved  July  12,  1890, 
authorizing  the  same,  and  demand  was  made  upon  said  ownei-s 
on  Sept.  30,  1891,  and  this  claim  is  now  filed  as  a  lien  against 
said  lot  for  the  payment  of  said  sum  with  interest  thereon,  in 
accordance  with  the  act  of  assembly  above  mentioned." 

When  E.  J.  Taylor,  a  witness  for  plaintiff,  was  on  the  stand,  he 
was  asked :  "  Q.  Did  the  names  of  the  property  owners  on  that 
petition  constitute,  at  the  time  the  petition  was  presented  and 
the  ordinance  was  passed,  a  majority  of  the  property  owners  on 
Cliff  street,  between  Fifth  avenue  and  Elm  street?"     Objected 
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to,  on  the  ground  that  the  opinion  of  the  witness  is  not  sufficient ; 
he  must  show  the  means  whereby  he  arrived  at  the  conclusion 
that  the  majority  had  signed.  Overruled  and  exception.  [1] 
The  witness  answered  in  the  affirmative. 

Plaintiff  offered  the  petition,  marked  exhibit  A,  in  evidence, 
for  the  purpose  of  showing  a  compliance  with  the  act  of  assem- 
bly in  making  the  improvement  upon  the  petition  of  a  majority 
of  the  ownera  on  Cliff  street  between  Fifth  avenue  and  Elm 
street.  Objected  to,  because  it  is  not  shown  that  a  Cliff  street 
did  or  does  exist,  as  stated  in  this  petition,  between  Fifth  ave- 
nue and  Elm  street.     Objection  overruled  and  exception.  [2] 

Plaintiff  offered  in  evidence  exhibit  B,  identified  by  the  city 
clerk,  an  ordinance  dated  July  10,  1890,  entitled  "An  ordi- 
nance authorizing  and  requiring  the  grading,  curbing  and  pav- 
ing of  Cliff  street,  from  Fifth  avenue  to  Elm  street."  Objected 
to,  for  the  former  reason,  that  the  city  of  McKeesport  has  not 
yet  shown  that  there  is  legally  a  street  named  Cliff  street, 
between  Fifth  avenue  and  Elm  street.  Objection  overruled 
and  exception.  [3] 

Plaintiff  tiien  offered  in  evidence  the  lien  filed  in  this  case. 
Objected  to :  (1)  Because  plaintiff  has  not  yet  shown  that  the 
property  charged  in  the  lien  fronts  on  Cliff  street  and  that 
the  said  street  in  front  of  the  property  legally  is  Cliff  street 
(2)  Because  the  description  of  the  property  in  the  lien  is  too 
indefinite  and  uncertain  and  not  such  as  legally  to  bind  the 
property.     Objection  overruled  and  exception.  [4] 

Plaintiff  offered  in  evidence  the  file  of  the  "McKeesport 
Daily  News,"  showing  publication  of  an  ordinance  establishing 
the  grade  of  Cliff  street,  from  Elm  street  to  Fifth  avenue. 
Objected  to,  on  the  ground  that  the  ordinance  for  the  grading 
or  paving  of  a  street  does  not  supply  the  defect  of  an  ordinance 
as  to  the  creation  and  naming  of  the  street.  Objection  over- 
ruled and  exception.  [5] 

The  court  charged  as  follows : 

"  This  is  a  scire  facias  on  a  municipal  claim  for  the  cost  and 
expense  of  grading,  paving  and  curbing  of  Cliff  street,  from 
Fifth  avenue  to  Elm  street,  in  the  Sixth  ward  of  the  city  of 
McKeesport,  and  which  has  been  filed  as  a  lien  against  that 
certain  lot  of  ground  in  the  Third  ward  of  the  borough,  now 
the  Sixth  ward  of  said  citv  of  McKeesport,  fronting  390  feet 
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ou  the  west  side  of  Cliff  street,  and  of  which  the  defendants 
are  the  ownera  or  reputed  owners.  The  claim  filed  is  for  the 
sum  of  $1,864.20,  with  interest  from  Oct.  30, 1891. 

"  This  lien  is  filed  under  the  provisions  of  the  act  of  April  8, 
1867,  P.  L.  732,  which  provides  for  the  improvement  of  the 
streets  in  McKeespoiij.  The  act,  which  has  been  offered  in 
evidence  and  admitted,  provides  that  town  councils  have  the 
power  to  requiie  by  ordinance  the  grading,  paving  and  macad- 
amizing of  any  street,  lane  or  alley  or  parts  of  the  same,  not 
less  than  one  square,  within  such  reasonable  time  as  the  said 
councils  shall  by  ordinance  direct,  and  shall  have  full  power  to 
levy  and  collect  the  costs  and  expenses  of  such  grading  and 
paving  or  macadamizing  by  a  pro  rata  assessment  on  the  feet- 
front,  etc.  Provided,  that  a  majority  of  persons  owning  pi-op- 
ei-ty  on  the  street  petition  therefor,  and  after  causing  demand 
to  be  made  on  the  owners  and  on  neglect  to  pay,  may  file  liens 
against  the  property,  and  such  costs  and  expenses  shall  be 
recovered  by  wiits  of  sci.  fa.  in  the  name  of  the  commonwealth, 
etc.,  as  debts  by  mortgage  are  now  recoverable,  and  such  sci.  fa. 
may  issue  at  any  time  after  the  filing  of  such  statement. 

"  [The  evidence  is  before  you  on  the  part  of  the  plaintiff 
that  there  were  fourteen  persons  owning  land  on  the  portion 
of  Cliff  street,  between  Fifth  avenue  and  Elm  street,  and  that 
eight  of  the  fourteen  petitioned  the  councils  for  the  grading, 
paving  and  curbing  of  that  portion  of  the  street,  being  not  less 
than  one  square,  and  that  the  petitioners  were  a  majority  of 
the  owners  of  the  land  abutting  on  the  street  to  be  improved, 
as  shown  by  the  paper  marked  exhibit  A,  supplemented  by  the 
testimony  of  E.  J.  Taylor,  the  civil  engineer  of  the  borough  at 
the  time,  and  who  made  an  examination  into  the  ownei'ship  of 
the  abutting  property.]  [6] 

^^  [The  plaintiff  has  also  given  in  evidence  an  ordinance  for 
the  grading,  paving  and  curbing  of  Cliff  street  between  Fifth 
avenue  and  Elm  street,  shown  by  the  paper  marked  exhibit  B, 
and  also  the  contract  between  the  borough  and  Sloan  &  Mc- 
Ilvaine  for  the  grading,  paving  and  curbing  of  the  street, 
as  shown  by  the  paper  marked  exhibit  C,  and  bearing  date 
Sept.  26, 1890,  and  also  the  assessment  made  of  $4.78  per  lin- 
eal foot  on  the  abutting  property  and  the  assessment  on  the  890 
feet  of  the  abutting  land  of  the  defendants  to  the  amount  of 
Vol.  clxvi — 4 
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$1,864.20,  their  proportion  of  the  cost  and  expense  of  the 
improvement  by  a  pro  rata  assessment  on  the  feet-front.  The 
evidence  thus  presented  is  in  compliance  with  the  requirements 
of  the  act  referred  to  in  relation  to  the  improvement  of  streets 
in  McKeesport]  [7] 

"  Now,  the  measures  provided  for  the  enforcement  of  the  lien 
authorized  to  be  filed  for  the  cost  and  expenses  of  the  improve- 
ment, by  the  act  of  1867,  are,  that  they  shall  be  recoverable  by 
wiit  of  scire  facias  as  debts  secured  by  mortgage  are  now  recov- 
erable,  and  such  scire  facias  may  issue  at  any  time  after  the 
filing  of  such  statement.  The  act  of  May  16,  1891,  P.  L.  69, 
is  an  act  general  in  its  application,  *  creating  and  regulating 
municipal  liens  and  proceedings  thereon,'  and  by  this  act  it  is 
provided  that  the  lien  when  filed  shall  be  proceeded  upon  for 
collection  by  writ  of  scire  facias  in  accordance  with  the  course 
of  the  common  law.  By  the  act  it  is  also  provided  that  ^  If  an 
appearance  be  entered  (and  such  is  the  case  here)  the  plaintiff 
shall  also  be  entitled  to  judgment  unless  a  sufficient  affidavit  of 
defence  be  filed  within  fifteen  days  after  the  return  day.  If 
such  affidavit  be  filed,  the  cause  shall  then  be  proceeded  with 
in  accordance  with  the  rules  of  law  and  the  pitictice  of  the  courts." 

"  This  act,  I  take  it,  permits  the  defendants  to  present  their 
defences  to  the  scire  facias  in  accordance  with  the  rules  of  law 
and  the  practice  of  the  courts  governing  the  enforcement  or 
collection  of  liens  entered  and  filed  under  the  authority  of 
existing  laws,  and,  presumably,  just  and  lawful  claims  as  filed. 
The  defence  may  therefore  be  made  to  the  want  of  conformity 
to  the  law  of  the  lien  authorized  to  be  filed,  and  such  other 
defences  upon  the  merits  of  the  claim  as  go  to  the  defective 
character  of  the  work  done  on  the  improvement  or  extravagant 
charges  for  the  same,  or  the  non-performance  of  the  work  or 
mistakes  in  the  feet-frontage  assessed,  or  that  the  property  is 
not  the  subject  of  a  pix)  rata  assessment  by  the  foot-front  from 
its  rui-al,  agricultural  or  farming  character,  etc.,  provided  that 
under  the  rules  of  law  and  the  practice  of  the  courts  such 
defences — and  only  such  defences — ai-e  set  up  in  the  affidavit 
of  defence  required  to  be  filed  in  the  case. 

"  The  defences  there  set  up  are  as  follows :  Pirat :  That  the 
land  of  the  defendants  abutting  on  tlie  street  is  not  the  subject 
of  a  foot-frontage  rule  of  assessment.     The  Supreme  Court  has 
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said  that  upon  a  scire  facias  sur  municipal  lien  for  paving,  if 
the  jury  find  the  property  to  be  rural — and  I  will  add  as  con- 
nected with  it,  agricultural  or  farming — ^it  cannot  be  charged 
by  the  foot-front  measure  of  liability.  It  is  no  defence,  how- 
ever, to  a  claim  for  street  improvements  filed  according  to  the 
foot-front  rule,  that  the  property  is  but  a  narrow  strip  along 
the  street,  and  not  worth  the  amount  of  the  assessment.  That 
is  not  the  character  of  objection  to  defeat  recovery.  [The 
inequality — if  such  exists — must  arise  from  a  pro  rata  foot- 
frontage  assessment  on  rural,  agricultui*al  or  farming  lands,  and 
not  on  city  lots ;  not  that  it  is  hilly,  uneven  territory,  or  might 
be  an  actual  advantage  or  disadvantage — inequalities  that  arise 
from  that  source  do  not  defeat  a  pro  rata  assessment.  If  it  is  a 
city  street,  the  general  character  of  the  property  and  its  value 
is  to  be  regarded  in  city  lots  as  substantially  the  same,  and 
these  lots  in  question  are  in  a  city — ^the  city  of  McKeesport — 
80  stated  by  all  the  witnesses  and  the  papers  filed.]  [8] 

^^  [As  to  the  second  suggestion  of  a  defence, — ^that  the  lieu 
filed  is  defective  and  void  in  that  it  does  not  give  or  definitely 
describe  the  boundary  or  depth  of  the  land,  I  say  to  you  that 
the  description  in  the  lien  is  sufficient,  and  is  not  defective  and 
void,  and  that  any  defence  set  up  on  that  account  will  not  avail 
to  defeat  recovery.]  [9] 

"  [The  thii'd  defence  is  that  the  lien  is  void  because  not  filed 
in  accordance  with  the  direction  of  the  act  of  April  8, 1867. 
This  objection  to  the  form  in  which  the  lien  has  been  filed  is 
without  merit ;  there  has  been  a  substantial  compliance  with 
the  act,  and  that  will  not  defeat  recovery.]  [10] 

"  Fouilli.  [The  defence  set  up  that  the  improvement  must 
be  made  on  the  petition  of  a  majority  of  the  property  owners 
abutting  thereon.  This  defence,  if  established  by  evidence,  is  a 
good  one,  as  the  act  makes  such  a  petition  a  prerequisite  to  the 
making  of  the  improvement.  That  fact  you  will  determine 
from  the  evidence  before  you.  So  far  as  I  recall  the  testimony 
— and  my  recollection  seems  to  be  pretty  clear  upon  the  sub- 
ject— I  do  not  remember  any  evidence  to  sustain  such  a  claim. 
The  only  effort  that  was  made,  P  thought,  in  the  way  of  a 
defence  upon  that  ground  was  to  show  no  such  interest  in  the 
property  on  the  line  of  the  improvement  as  that  the  signature 
of  the  party  signing  ought  to  be  regarded  as  one  of  the  property 
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holders  aloug  the  line  of  the  street  in  securing  the  majority  of 
the  property  owners,  but  there  was  no  evidence  that  I  can  recall 
that  the  eight  signers  of  the  fourteen  owners  alleged  to  be  there 
— no  positive  assertion  that  I  recall — that  they  were  not  a 
majority  of  the  ownera  of  the  property  abutting  on  the  improve- 
ment.] [11] 

**  [The  defence  further  sets  up  that  *  there  never  was,  nor 
now  legally  is,  a  Cliff  street.'  This  is  a  good  defence  if  it  be 
established  that  the  improvement  made  was  not  of  a  public 
highway  or  street  known  and  recognized  as  such  and  identified 
as  Cliff  street.  The  fact  that  it  was  also  known  as  a  township 
road  would  not  make  the  ordinance  for  its  improvement  under 
the  name  of  Cliff  street  null  and  void.  The  important  fact  to 
make  the  improvement  lawful  is,  was  it  of  a  public  highway 
and  has  it  a  location  and  name  as  Cliff  street  ?  It  is  in  evi- 
dence that  there  was  a  Cliff  street  connected  with  it.]   [12] 

^^  [The  last  suggestion  of  a  defence  is  that  the  improvement 
was  made  at  the  instance  and  request  of  the  Highland  Land 
Company,  and  that  is  immaterial,  if  done  on  the  petition  of  a 
majority  of  the  peraons  owning  property  on  the  line  of  the 
improvement.  It  makes  no  difference  as  to  whose  instance 
it  was  done  at,  or  whether  the  parties  pestered  the  lives  of  the 
councilmen  in  order  to  get  it  done,  or  whether  they  had  some 
interest  in  having  it  done,  if  they  succeeded  in  getting  the 
names  of  a  majority  of  the  property  owners  on  the  street.]  "  [18] 

Defendants'  points  were  among  othera  as  follows : 

''^  2.  If  the  jury  find  that  the  improvement  of  the  street  in 
front  of  the  defendants'  property  is  of  a  character  which  can  be 
benefited,  if  at  all,  in  a  degree  grossly  disproportionate  to  other 
property  on  Cliff  street,  then  the  equal  charge  per  front-foot  is 
oppressive  and  unjust,  and  plaintiff  cannot  recover."  Re- 
fused. [14] 

^^  3.  If  the  jury  find  that  the  said  improvement  is  of  no  ben- 
efit  whatever  to  said  defendants,  but  solely  or  mainly  for  the 
benefit  of  other  parties  owning  property  on  the  said  street,  then 
the  equal  charge  per  front-foot  is  oppressive,  unjust  and  illegal 
upon  defendants."     Refused.  [15] 

^^  4.  If  the  jury  find  that  the  improvement  is  a  public  benefiti 
then  the  charge  per  front-foot  is  an  imposition  on  the  defend- 
ants, and  the  verdict  should  be  for  the  defendants."  Re- 
fused. [16] 
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"  6.  If  the  jury  find  that  the  property  of  defendants  is  not 
divisible  into  town  lots,  or  that  it  cannot  be  divided  and  built 
upon  as  on  ordinary  town  lots,  then  the  equal  per  front-foot 
charge  is  unjust  and  illegal,  and  their  verdict  should  be  for  the 
defendants."     Refused.  [17] 

"  6.  If  the  jury  find  that  the  said  street,  in  front  of  defend- 
ants' property,  was  legally  known  only  as  the  township  or  river 
road,  it  required  an  ordinance  to  chauge  its  name  to  Cliff  street, 
and  it  was  the  duty  of  plaintiff  to  produce  such  ordinance." 
Refused.  [18] 

^^  7.  No  ordinance  having  been  produced,  the  said  street  in 
front  of  defendants'  property  is  legally  still  the  township  or 
river  road,  and  all  proceedings  in  relation  to  said  part  of  the 
so-called  Cliff  street  relating  to  the  paving  are  void,  and  defend- 
ants cannot  be  charged  with  any  part  of  the  costs  thereof." 
Refused.  [19] 

8.  Request  for  binding  instruction.     Refused.  [20] 

Verdict  for  plaintiff  for  $2,078.20. 

The  court  subsequently  permitted  the  following  amendment 
of  the  lien : 

**  And  now,  to  wit,  Nov.  11, 1893,  comes  the  city  of  McKees- 
poi-t,  by  R.  C.  Rankin,  its  solicitor,  and  moves  the  court  to 
amend  the  lien  filed  in  this  case  by  adding  to  the  description 
of  the  property  assessed  the  following  words :  *  Drawn  at  right 
angles  to  said  Cliff  street,  at  the  intersection  of  said  Cliff  street 
with  the  road  leading  to  Demmler,  100  feet.'  " 

Judgment  on  verdict  May  10, 1894.     Defendants  appealed. 

Hrror$  assigned  were  (1-5)  rulings ;  (6-20)  instructions, 
quoting  instructions  and  bills  of  exception  but  not  quoting  evi- 
dence ;  (21)  allowance  of  amendment. 

Magnus  Pflaum^  for  appellants. — We  might,  under  the  proof, 
claim  that  the  jury  was  bound  to  find  that  there  was  no  Cliff 
street  in  front  of  defendant's  land,  but  we  do  claim  that  this 
was  a  question  for  the  jury  and  for  the  jury  alone.  The  court, 
however,  in  their  charge  (12th  assignment)  practically  decided 
the  question,  in  holding  that  it  was  sufficient  if  there  was  a 
public  highway,  having  a  location  and  name,  as  Cliff  street. 

There  was  no  sufficient  proof  that  a  majority  of  property 
owners  had  signed  the  petition. 
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The  lien  was  not  valid  as  filed.  It  was  not  amendable: 
Allentown  v.  Hower,  93  Pa.  832. 

The  lien  was  not  filed  in  accordance  with  the  act  of  1867 : 
O'Bryne  v.  Phila.,  98  Pa.  225. 

The  foot-front  rule  does  not  apply*  owing  to  the  inequality 
in  the  assessment :  Hammett  v.  Phila.,  65  Pa.  146 ;  Washing- 
ton Ave.,  69  Pa.  852;  Kaiser  v.  Weise,  85  Pa.  868;  Craig  v. 
Phila.,  89  Pa.  269 ;  Phila.  v.  Rule,  93  Pa.  15 ;  Scranton  v. 
Coal  Co.,  105  Pa.  448 ;  Keith  v.  Phila.,  126  Pa.  681 ;  Harris- 
burg  V.  McCormick,  129  Pa.  213. 

TT.  B.  Bodgers^  R,  0.  Rankin  with  him,  for  appellee. — ^The 
question  as  to  whether  this  was  Cliff  street  was  a  question  for 
the  jury  and  the  court  charged  that  the  question  was,  whether 
it  is  a  public  highway  and  had  it  a  name  and  location  as  Cliff 
street  ?  If  it  was  not,  the  defendants  could  escape  liability, 
but  if  it  was,  then  the  borough  had  a  right  to  improve  under 
the  ordinance. 

There  was  suflScient  proof  that  a  majority  of  property  owners 
had  signed  the  petition. 

A  valid  lien  was  filed,  and  if  not  it  was  amendable  after  the 
verdict.  An  objection  after  plea  is  too  late :  Fahnestock  v. 
Speer,  92  Pa.  146. 

The  lien  filed  was  in  accordance  with  the  act  of  1867. 

The  foot-front  rule  applies :  Hammett  v.  Phila.,  65  Pa.  156 ; 
McCormick  v.  Harrisburg,  129  Pa.  216 ;  Michener  v.  Phila., 
118  Pa.  535. 

Opinion  by  Mr.  Justice  Grbbn,  Jan.  7, 1895 : 
The  learned  court  below  instructed  the  jury  that  if  **  there 
never  was,  nor  now  legally  is,  a  Cliff  street "  this  is  a  good 
defence,  ^^  if  it  be  established  that  the  improvement  made  was 
not  of  a  public  highway  or  street  known  and  recognized  as  such 
and  identified  as  Cliff  street."  The  petition  and  ordinance  were 
for  the  improvement  of  Cliff  street  between  Fifth  avenue  and 
Elm  street,  and  it  was  not  disputed  that  there  was  originally  a 
township  road  between  those  points,  on  which  the  defendants' 
property  abutted ;  as  to  whether  this  was  a  part  of  Cliff  street 
there  was  conflicting  testimony,  and  the  question  was  neces" 
sarily  for  the  juiy.     They  have  decided  that  question  in  favor 
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of  the  city,  and  we  cannot  reverse  their  verdict.  The  fact  that 
it  was  a  public  highway  was  not  disputed,  and  whether  it  was 
known  as  CliEf  street  was  a  pure  question  of  fact. 

There  was  affirmative  testimony  that  the  petition  was  signed 
by  a  majority  of  the  property  ownei-s  along  the  line  of  the 
improvement,  and  we  are  not  referred  to  any  testimony  which 
denied  the  fact.  Of  course  it  was  a  question  for  the  jury  and 
as  such  was  referred  to  them  by  the  court. 

The  lien  is  certainly  lacking  in  not  defining  in  some  way  the 
depth  of  the  lot.  But  the  frontage  is  given  and  the  boundaries 
on  either  side,  and  a  petition  to  amend  the  description  was  pre-* 
sented  to  the  court  after  verdict,  and  allowed.  This  petition  is 
not  printed  by  the  appellant  and  the  inference  therefore  arises 
that  the  defect  in  the  description  was  cured  by  the  amendment. 
The  act  of  1867,  P.  L.  782,  under  which  the  proceeding  was 
had,  expressly  provides  that  no  error  in  the  names,  or  mis- 
description of  the  property,  shall  vitiate  the  statement  of  claim, 
and  that  the  same  may  be  amended  on  application  to  the  court. 
As  no  limit  of  time  is  prescribed  within  which  the  petition  to 
amend  must  be  filed,  it  may  be  presented  at  any  time  before 
the  statute  of  limitations  has  closed  on  the  claim. 

The  appellants  contend  that  the  lien  was  not  filed  in  accord- 
ance with  the  act  of  1867.  An  examination  of  the  record  in 
relation  to  this  subject  shows  that  the  petition  for  the  passage 
of  the  ordinance  asks  that  it  be  granted  under  the  provisions 
of  the  act  of  1867  and  its  supplements.  The  ordinance  declares 
that  it  is  enacted  under  the  provisions  of  the  same  act  and  its 
supplements.  The  claim  of  lien  declares  that  the  work  was 
done  and  the  assessment  made  under  the  provisions  of  the  act 
of  1867,  and  that  the  claim  is  filed  in  accordance  with  that  act. 
The  affidavit  of  claim  alleges  that  the  ordinance  was  passed,  the 
gmding  and  paving  done,  the  amount  assessed  and  demand 
made,  in  accoi-dance  with  the  same  act  and  its  supplements,  and 
that  a  lien  was  filed  in  accordance  with  the  act  of  1891,  P.  L. 
69.  The  latter  act  does  not  repeal  or  change  the  provisions  of 
the  act  of  1867,  but  is  rather  intended  to  provide  somewhat 
more  specifically  for  the  practice  in  cases  where  any  final  assess- 
ments have  been  made.  It  is  true  it  says  the  lien  shall  date 
trom  the  time  of  the  final  confirmation  of  the  report  under  which 
the  assessment  may  have  been  made,  but  it  does  not  invalidate 
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assessments  which  have  not  been  made  in  that  way.  It,  of  course, 
would  be  applicable  to  all  such  assessments  as  require  a  final 
confirmation  of  a  report  under  which  they  were  made,  or  a  final 
decree  of  the  court  fixing  such  assessments.  The  requirements 
of  a  valid  lien  fixed  by  the  second  section  of  the  act  appear  to 
have  been  complied  with  in  the  lien  filed  in  this  case.  The 
claim  of  lien  contains  the  names  of  the  ownei-s  or  reputed  own- 
ers, a  reasonable  description  of  the  property,  as  amended,  the 
amount  claimed  to  be  due,  for  what  improvement  the  claim  is 
made,  and  the  time  when  the  final  assessment  was  made,  and 
the  authority  by  which  it  was  made.  These  are  all  the  requi- 
sites of  the  act  of  1891,  and  as  these  were  valid  under  the 
special  law  of  1867  we  discover  no  reason  for  holding  them 
invalid  under  the  act  of  1891. 

We  can  discover  no  good  reason  for  holding  that  the  foot- 
front  rule  does  not  apply.  The  act  of  1867  especially  enjoins 
it,  and  objections  to  its  application  growing  out  of  inequalities 
of  the  surface  which  seem  to  make  some  cases  harder  than  others, 
are  not  fundamental  so  as  make  the  rule  inapplicable  on  that 
account.  It  may  well  be  that  the  improvement  is  less  valuable 
to  some  owners  than  to  othei-s,  and  that  the  burthen  of  payment 
is  more  oppressive  to  some  than  to  others,  but  that  consideration 
cannot  suflSce  to  change  the  application  of  the  rule.  In  City  v. 
McCormick,  129  Pa.  213,  speaking  upon  this  subject,  we  said, 
'*  It  is  perhaps  impossible  to  frame  any  general  rule  that  would 
produce  texact  uniformity  and  do  equal  justice  in  all  cases. 
This  arises  from  the  fact  that  a  rule  to  be  valid  must  be  general, 
and  the  further  conceded  fact  that,  in  the  application  of  all 
general  rules,  there  will  be  cases  of  individual  hardships." 

In  Michener  v.  Philadelphia,  118  Pa.  535,  we  said,  "  The  plain- 
tiff alleges,  however,  that  his  propei-ty  is  not  benefited  by  the 
sewer.  He  may  or  may  not  be  mistaken  in  this.  We  cannot 
say.  But  this  is  a  species  of  taxation,  and  all  taxation  is  pre- 
sumed to  be  for  the  benefit,  directly  or  indirectly,  of  the  tax- 
payer or  his  property.  Laid  as  taxes  are  under  general  laws, 
there  will  always  be  cases  of  apparent  individual  hardship.  .  .  • 
And  it  would  be  intolerable  if  in  every  instance  of  a  special  tax- 
ation the  question  of  benefits  could  be  thrown  into  the  jury 
box."  In  Hammett  v.  Phila.,  65  Pa.  155,  Sharswood,  J., 
delivering  the  opinion,  said,  "Perhaps  no  fairer  rule  can  be 


Digitized  by  VjOOQ IC 


McKEESPORT  BORO.,  to  use,  v.  BUSCH  et  al.,  Appellante.  57 
1895.]  Opinion  of  the  Court. 

adopted  than  the  proposition  of  feet-front,  although  there  must 
be  some  inequalities  if  the  lots  differ  in  situation  and  depth. 
No  system  of  taxation  which  the  wit  of  man  ever  devised  has 
been  found  perfectly  equal." 

The  appellants  are  doubtless  unfortunately  circumstanced  in 
respect  of  the  character  of  their  surface,  but  that  fact  cannot 
change  the  application  of  the  rule.  We  see  no  error  in  the  record 
and  the  assignments  of  error  are  all  dismissed. 

Judgment  affirmed. 


F.  H.  Bush  et  al.,  Appellants,  v.  McKeesport  City. 

Boad  law — Damages— Streets — ConstUution, 

Damages  cannot  be  osseseed  for  improvements  made  within  the  lines  of 
a  located  but  unopened  street  after  approval  of  the  plans  of  which  the 
street  in  question  is  a  part ;  neither  does  the  mere  laying  out  of  a  street 
upon  a  city  plan,  without  any  action  taken  in  reference  to  its  opening, 
constitute  such  taking  or  injury  as  gives  the  court  the  power  to  assess 
damages  therefor. 

The  act  of  May  16,  1891,  §  12,  P.  L.  80,  providing  that  no  damages  shall 
be  recovered  for  buildings  constructed  within  the  lines  of  located  streets 
or  alleys,  does  not  violate  art.  16,  §  8,  of  the  Constitution  of  Pennsylvania. 
The  act  is  merely  declaratory  of  the  common  law  of  the  state  as  recog- 
nized in  Forbes  Street.  70  Pa.  125. 

Argued  Nov.  8,  1894.  Appeal,  No.  281,  Oct.  T.,  1894,  by 
plaintiffs,  from  order  of  C.  P.  No.  1,  Allegheny  Co.,  June  T., 
1894,  No.  485,  dismissing  petition  for  viewers.  Before  Ster- 
BETT,  C.  J.,  Green,  Williams,  McCollum,  Mitchell,  Dean 
and  Fell,  JJ.    Affirmed. 

Petition  for  appointment  of  viewers. 

The  petition  alleged  that  the  city  of  McKeesport,  in  July, 
1892,  laid  out  a  street  about  600  feet  long  over  petitioners' 
land  and  running  from  Cliflf  street  to  Fifth  avenue,  thereby 
connecting  the  built-up  part  of  the  city  east  of  Cliff  street  with 
Fifth  avenue,  a  paved  street,  traversed  by  an  electric  street 
railway ;  that  said  laid-out  street  enters  Fifth  avenue  at  an  acute 
angle  and  thereby  takes  and  destroys  much  of  the  frontage 
and  the  most  valuable  part  of  petitioners'  land  on  said  avenue ; 


Digitized  by  VjOOQ IC 


58  BUSH  et  al.,  AppellantB,  v.  McKEESPORT. 

Statement  of  Facts— Opinion  of  the  Court.  [166  Pa. 

that  DO  compensation  has  been,  made  or  agreed  upon;  and 
pi-ayed  for  the  appointment  of  viewers. 

An  answer  was  filed  averring  "  that  said  city  is  governed  in 
the  laying  out  and  opening  of  streets  by  the  act  of  May  16, 
1891,  P.  L.  75,  which  act  makes  no  provision  for  the  appoint- 
ment of  viewers  to  assess  damages  for  the  laying  out  only  of 
streets.'* 

The  court  dismissed  the  petition  saying:  "  We  think  the  mere 
laying  out  of  the  street  upon  a  city  plan  without  any  action 
taken  in  reference  to  its  opening  does  not,  under  the  law,  con- 
stitute such  taking  or  injury  as  gives  the  court  the  power  to 
assess  damages  therefor." 

Error  assigned  was  above  order. 

Magnus  Pflaum^  for  appellants. — Volkmar  St.,  124  Pa.  820; 
Whitaker  v.  Boro.,  141  Pa.  827  ;  Plan  116,  148  Pa.  414;  Eas- 
ton  Boro.  v.  Rinek,  116  Pa.  1 ;  Negley  Ave.,  146  Pa.  456,  were 
all  decided  before  the  act  of  May  16,  1891,  P.  L.  75,  and  do  not 
apply  in  this  case,  where  the  property  fronts  on  a  paved  street. 
The  action  here  is  equivalent  to  a  taking  under  art.  16,  §  8  of 
the  Constitution:  O'Connor  v.  Pittsburg,  18  Pa.  187;  Ridge 
St.,  29  Pa.  891 ;  R.  R.  v.  Marchant,  119  Pa.  641 ;  McDermont 
V.  New  Castle,  3  Dist.  R.  221. 

W.  B,'  Rodgers^  R.  C,  Rankin  with  him,  for  appellee,  cited : 
Acts  of  May  16, 1891,  P.  L.  75,  and  May  26, 1891,  P.  L.  117; 
R.  R.  V.  Marchant,  119  Pa.  556. 

Per  Curiam,  Jan.  7, 1895: 

Plaintiffs'  petition,  for  the  appointment  of  viewers  to  assess 
damages  for  the  injury  they  claim  to  have  sustained  in  conse- 
quence  of  the  acts  of  the  defendant  corporation  thei*ein  set 
forth,  was  presented  to  the  court  and  subsequently  dismissed. 
Hence  this  appeal. 

Their  contention  is  that  under  article  XVI,  sec.  8,  of  the  Con- 
stitution, they  are  entitled  to  damages  for  the  acts  complained 
of,  because  in  consequence  thereof  they  are  restrained  from 
freely  using  their  property  by  the  following  clause  in  section  12 
of  the  act  of  May  16,  1891,  P.  L.  80,  viz:  "No  person  shall 


Digitized  by  VjOOQ IC 


BUSH  et  al.,  Appellants,  v.  MoKEESPORT.  59 

1895.]  Opinion  of  the  Court. 

hereafter  be  entitled  to  recover  any  damages  for  any  buildings 
or  improvements  of  any  kind  which  shall  or  may  be  placed  or 
constructed  upon  or  within  the  lines  of  any  located  street  or 
alley,  after  the  same  shall  have  been  located  or  ordained  by 
•councils.*' 

If  the  question,  intended  to  be  raised  by  appellants,  were  an  - 
open  one,  much  might  be  said  on  both  sides,  but  we  think  the 
underlying  principle  has  been  too  long  and  firmly  settled  in 
this  state,  adversely  to  plaintiffs'  contention,  to  justify  us  in 
holding  that  any  new  principle  was  introduced,  or  change  in  the 
law  effected,  by  the  clause  above  quoted.  That  clause  is  merely 
declaratory  of  the  common  law  of  the  state  as  recognized  in 
Forbes  Street,  70  Pa.  125,  and  other  cases.  In  that  case  it  was 
held  that  damages  could  not  be  assessed  for  improvements  made, 
within  the  lines  of  a  located  but  unopened  street,  after  approval 
of  the  plans  of  which  the  street  in  question  was  part ;  and  this 
court  said:  "  The  leading  object  of  laying  out  the  city  district, 
which  was  intended  finally  to  become  a  part  of  the  city  of  Pitts- 
burg, was  that  the  owners  of  ground  within  it  should  know 
what  portion  of  their  property  would  be  taken  for  streets  and 
other  public  purposes.  The  portions  laid  out  for  streets  were 
to  be  deemed  taken  and  adjudged  as  public  highways.  If  build- 
ings were  erected  on  ground  to  be  taken  for  streets  of  the  first 
class,  previously  to  the  plan  and  survey,  then  they  were  to  be 
paid  for  as  well  as  the  ground  taken,  when  the  streets  were 
opened ;  but  if  ^built  after  the  survey  and  plan,  of  which  map 
or  plan  all  the  freeholders  owning  property  in  the  said  district 
had  notice  under  the  provisions  of  the  sixth  section  of  the  act 
of  June  16, 1836,  then  it  is  clear  such  buildings  were  not  to 
be  paid  for,  for  otherwise  the  map  or  plan  would  be  entirely 
nugatory.  ^  The  case  of  Furman  Street,  17  Wendell,  649,  cited 
by  Judge  Kennedy,  2  W.  &  S.  325,  is  good  authority  upon  this 
point." 

In  Dillon  on  Municipal  Corporations,  sec.  687,  the  principle 
is  stated  thus :  ^^  Private  property  may  also  be  taken  for  public 
use  in  the  exercise  of  the  power  of  eminent  domain,  but  not 
without  just  compensation  being  made  or  provided  for  before 
the  taking  is  absolutely  consummated.  The  right  to  compen- 
sation, however,  does  not  attach  in  cases  where  the  value  of 
property  is  merely  impaired,  and  title  to  it  not  divested ;  nor 
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does  it  exist  in  cases  where  the  right  to  the  property  taken  is 
not  absolutely  vested  at  the  time  of  the  legislative  act  affect- 
ing it." 

In  District  of  Pittsburg,  2  W.  &  S.  820,  cited  in  Forbes  St., 
supra,  it  was  said  the  mere  laying  out  of  streets  "  cannot  be 
said,  of  itself,  to  be  a  taking  of  the  property  of  the  individuals, 
upon  which  they  are  laid  out,  for  public  use  at  some  future 
day,  but  rather  a  designation  of  what  may  be  required  for  that 
purpose  thereafter ;  so  that  the  owners  of  the  property  may  in 
due  time  be  fully  apprised  of  what  is  anticipated,  and  regulate 
the  subsequent  improvements,  which  they  shall  make  thereon, 
accordingly.  It  is  only  when  the  streets,  lanes,  alleys  and 
public  squares,  shall  come  to  be  admitted  ....  into  the  city, 
as  a  part  thereof,  and  be  opened  under  the  authority  of  the 
same,  in  the  manner  prescribed  by  the  act,  that  the  lands  so 
appropriated  can  be  said  to  be  taken  or  regarded  as  taken  for 
public  use." 

The  property  of  appellants  has  not  been  taken  or  injured 
within  the  meaning  of  the  constitutional  provision  above 
referred  to,  and  there  was  no  error  in  dismissing  their  petition. 

Decree  affirmed  and  appeal  dismissed  with  costs  to  be  paid 
by  appellants. 


"j^^        60      Lida  A.  Kennelty,  Appellant,  t>.  Baltimore  &  Ohio 
.213 321  Railroad. 

Negligence — Railroads — Train  orders — Fellow  servants, 
Whoro  a  special  order  is  given  to  an  engineer  of  a  train  which  is  late, 
to  run  to  the  teiminus  two  houra  late,  and  the  testimony  shows  that  the 
special  order  was  to  be  road  in  connection  with  the  genei*al  rules  of  the 
company,  and  meant  that  the  train  would  have  a  tmck  clear  of  all  freight 
trains,  but  that  it  must  run  w^ith  reference  to  the  schedule  of  all  passenger 
trains,  and  the  engineer,  disregarding  the  rule,  negligently  runs  into  a 
passenger  train  ahead  of  him  running  on  the  schedule  time,  and  kills  a 
brakeman  on  that  ti'ain,  the  brakeman's  widow  cannot  recover  damages 
from  the  company,  since  the  accident  was  caused  by  the  negligence  of  a 
fellow  servant  of  the  deceased. 

Argued  Nov.  8, 1894,     Appeal,  No.  300,  Oct.  T.,  1894,  by 
plaintiff,  from  judgment  of  C.  P.  No.  1,  Allegheny  Co.,  Sept,  T*» 
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1898,  No.  492,  refusing  to  take  nonsuit.  Before  Stbr- 
BBTT,  C.  J.,  Green,  Williamq,  McCollum,  Mitchell,  Dean 
and  Fell,  JJ.    Affirmed. 

Trespass  for  death  of  plaintiffs  husband. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

When  W.  C.  Day,  a  witness  for  plaintiff,  was  on  the  stand, 
he  was  asked :  "  Q.  Now,  wouldn't  you  consider  it  better  rail- 
roading if  an  order  had  been  sent  out  to  No.  87  to  look  out  for 
No.  6,  and  an  order  sent  to  No.  5  to  look  out  for  No.  87,  and 
also  an  order  sent  to  the  station  agent  at  Glenwood  to  hold 
No.  6?" 

Objected  to  as  incompetent  and  irrelevant. 

Objection  sustained.  [1] 

The  court  afterwai-ds  ruled  that  if  ground  was  laid  to  show 
that  the  party  was  called  as  an  expert  his  testimony  would  be 
admitted.     He  was  not  recalled  however. 

The  coui*t  entered  a  compulsory  nonsuit,  and  subsequently 
refused  to  strike  it  off. 

Errors  asngned  were  (1)  ruling,  quoting  bill  of  exception , 
(2)  refusal  to  strike  off  nonsuit. 

James  S.  Young^  S.  U.  Trent  with  him,  for  appellant,  cited, 
Lewis  V.  Seifert,  116  Pa.  647. 

Johns  MeCleave^  D.  T.  Watson  with  him,  for  appellee. — Rules 
which,  if  observed  by  employees,  will  prevent  collisions,  ai-e 
sufficient. 

The  evidence  ruled  out  would  have  been  received  if  the  wit- 
ness had  qualified  himself  to  testify  as  an  expert. 

Opinion  by  Mr.  Justice  Fell,  Jan.  7, 1895 : 
The  plaintiff's  husband  was  employed  by  the  defendant  as  a 
brakeman  and  assistant  baggage  master.  He  was  killed  by  a 
collision  of  the  train  on  which  he  was  employed  with  another 
passenger  train  which  ran  into  it  from  the  rear.  The  accident 
was  the  result  of  gross  negligence,  and  upon  the  trial  the  only 
question  was  whether  the  negligence  was  that  of  a  co-employee 
in  disregarding  the  rules  for  the  movement  of  trains  or  of  the 
defendant  in  not  providing  a  safe  schedule. 
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Both  trains  were  running  west  on  the  same  track  towai*ds 
Pittsburg.  Train  No.  37,  on  which  the  deceased  was  riding, 
was  running  on  its  schedule  time.  Train  No.  6,  which  ran  into 
it,  reached  Rockwood,  one  hundred  miles  east  of  Pittsburg, 
two  houi*s  and  eleven  minutes  late,  and  the  engineer  there 
received  a  telegraphed  order  to  run  to  Pittsburg  two  hours 
late.  The  schedule  time  of  the  arrival  of  train  No.  87  at  Pitts- 
burg was  10.50  P.  M.,  and  that  of  train  No.  5  was  8.80  P.  M. 
Running  two  hours  late  under  the  special  order  this  train  would 
reach  Pittsburg  at  10.80  P.  M.  A  literal  compliance  with  the 
order  would  have  required  train  No.  5  to  pass  train  No.  87  and 
any  other  local  trains  which  were  in  its  way  on  the  west  bound 
track,  and  would  have  required  additional  orders  to  all  such 
trains  to  get  out  of  the  way. 

All  the  testimony  shows  that  this  special  order  was  to  be 
read  in  connection  with  the  general  rules  of  the  company  for 
the  running  of  ti-ains,  and  that  it  was  so  underatood  by  every 
one  connected  therewith.  It  meant  that  No.  5  should  run  two 
hours  late  and  would  have  a  track  clear  of  all  freight  trains, 
but  that  it  must  run  with  reference  to  the  schedule  of  all  pas- 
senger trains.  It  imposed  upon  those  charged  with  the  run- 
ning of  the  ti*ain  the  duty  to  observe  the  schedule  time  of  all 
passenger  trains,  and  to  run  ten  minutes  behind  the  time  of  the 
train  which  it  followed  to  Glenwood,  and  five  minutes  behind  it 
from  there  to  Pittsburg.  It  appeared  that  this  was  distinctly 
understood  by  the  trainmen  who  i*eceived  the  order,  and  that 
the  collision  resulted  from  their  neglect.  Within  a  few  miles 
of  the  point  where  the  accident  occurred  the  conductor  of  train 
No.  5  was  aware  that  they  were  running  too  fast,  and  signalled 
the  engineer  to  reduce  the  speed,  and  when  within  a  few  hun- 

,  dred  feet  of  the  point  he  knew  that  they  were  close  upon  time 
of  train  No.  87.  A  moment  before  the  collision,  but  when  too 
late,  he  directed  the  baggage  master  to  look  out  the  side  door 
for  the  train. 

It  was  clearly  shown  by  the  testimony  produced  by  the 
plaintiff  that  the  collision  was  caused  not  by  an  unsafe  sched- 
ule or  defective  rules,  but  that  it  was  due  to  the  reckless  disre- 

•  gard  of  clearly  defined  and  well  understood  duties  by  those  in 
charge  of  the  train.  As  they  were  co-employees  of  the  plain- 
tiff's husband  there  was  nothing  to  leave  to  the  jury,  and  the 
nonsuit  was  properlj  entered. 
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We  find  no  error  in  the  refusal  of  the  offer  of  testimony 
which  is  the  subject  of  the  first  assignment.  It  should  be 
observed  that  this  ruling  was  subsequently  modified  to  admit 
the  testimony  on  proof  that  the  witness  was  qualified  to  speak 
as  an  expert.  The  offer  did  not  raise  a  question  as  to  the  safety 
of  the  schedule  and  the  rules  adopted  by  the  defendant  for  the 
operation  of  its  road,  or  of  any  orders  given  at  the  time.  The 
witness  was  asked  for  an  opinion  as  to  whether  it  would  have 
been  "  better  railroading  if  an  order  had  been  sent  out  to  No.  37 
to  look  out  for  No.  5  and  an  order  sent  out  to  No.  5  to  look  out 
for  No.  37,  and  also  an  order  sent  to  the  agent  at  Glenwood  to 
bold  No.  5.''  It  is  not  apparent  that  the  ti-ainmen  of  No.  37 
could  have  done  more  under  a  special  order  than  they  did  to 
gfive  notice  to  No.  6,  which  followed  them.  They  were  in 
charge  of  a  i-egular  passenger  train  running  on  schedule  time 
and  having  schedule  rights,  and  had  taken  the  usual  precaution 
of  fixing  signal  lights  on  the  rear  platform  of  the  last  car.  It 
was  a  clearly  defined  duty  of  the  ti*ainmen  of  No.  5  to  look  out 
for  No.  37,  and  no  special  order  would  have  made  it  clearer. 
They  knew  this,  and  they  knew  the  time  of  the  train,  and  knew 
that  they  were  encroaching  upon  it.  Train  No.  5  passed  Glen- 
wood station  as  it  should  have  done  five  minutes  after  ti-ain 
No.  37  and  even  with  a  special  order,  as  each  train  was  in  its 
proper  position  on  the  road,  there  would  have  been  no  reason 
for  holding  it. 

The  judgment  is  affirmed. 


Dominica  laquinta  v.  Citizens*  Traction  Co.^  Appellant. 
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Negligence— Street  railways— Infants-— OorUribtUory  negligence. 

In  an  action  to  recover  damages  for  the  death  of  a  boy  between  twelve 
and  thirteen  years  of  age,  plaintiff's  testimony  tended  to  show  that  the  boy 
jumped  across  a  ditch  which  was  along  side  of  defendant's  track,  and 
stood  in  a  space  between  the  track  and  ditch,  which  was  estimated  to  be 
about  two  and  one  half  feet  wide,  and  while  looking  down  into  the  ditch  was 
struck  by  a  car  which  was  run  at  an  unusually  high  rate  of  speed  without  any 
bell  being  rung.  The  evidence  for  defendant  tended  to  show  that  the  boy 
ran  parallel  with  the  car  for  a  short  distance  on  the  pavement,  then  jumped 
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the  ditch  and  ran  in  front  of  the  car  and  was  immediately  run  over.  There 
was  also  evidence  that  the  car  bell  was  sounded  either  constantly  or  at 
short  intervals.    Eeld,  that  the  case  was  for  the  jury. 

Argued  Nov.  9, 1894.  Appeal,  No.  297,  Oct.  T.,  1894,  by 
defendant,  from  judgment  of  C.  P.  No.  3,  Allegheny  Co., 
Aug.  T.,  1893,  No.  299,  on  verdict  for  plaintiff.  Before  Stbb- 
EETT,  C.  J.,  Green,  Williams,  McCollum,  Mitcbusll,  Deak 
and  Fell,  JJ.     Affirmed. 

Trespass  for  death  of  plaintiff's  son.     Before  McClung,  J. 

At  the  trial,  it  appeared  that  plaintiff's  son,  Louis,  a  boy 
between  twelve  and  thirteen  years  of  age,  was  killed  by  one  of 
plaintiffs  cars  on  May  31,  1893.  The  evidence  for  plaintiff 
tended  to  show  that  at  the  time  of  the  accident  defendant  oper- 
ated a  double  line  of  electiic  railway  on  Frankstown  avenue ; 
and  that  workmen  were  laying  a  gas  pipe  on  the  side  of  the  ave- 
nue between  Torrens  street  and  Findlay  street.  A  ditch  had 
been  opened  between  the  curb  and  track.  The  ditch  itself  was 
about  two  feet  wide,  and  the  space  between  the  ditch  and  the 
fii*st  rail  of  the  track  was  about  two  and  one  half  feet  wide. 
Plaintiff's  son,  according  to  plaintiff's  proofs,  jumped  over  the 
ditch,  and  while  standing  in  the  space  between  the  ditch  and 
track  and  looking  down  into  the  ditch,  was  struck  by  a  car  run- 
ning at  an  unusually  high  rate  of  speed  without  any  bell  being 
rung. 

Defendant  offered  testimony  which  tended  to  show  that  the 
boy  ran  on  the  pavement  for  some  distance  parallel  to  the 
track  and  then  jumped  the  ditch  and  ran  in  front  of  the  car 
and  was  immediately  run  over.  The  evidence  for  defendant 
also  tended  to  show  that  the  motorman  was  running  his  car  at 
the  usual  rate  of  speed,  and  that  he  sounded  his  gong  repeat- 
edly as  he  approached  Torrens  street.  The  accident  occurred 
apparently  just  beyond  the  crossing  of  Torrens  street. 

Defendant's  request  for  binding  instruction  was  refused. 

Verdict  and  judgment  for  plaintiff  for  |f500. 

Error  asngned  was  above  instruction,  quoting  it. 

George  C.  Wilson^  Wm,  D,  Evans  with  him,  for  appellant. — 
If,  instead  of  a  boy,  the  pei-son  injured  had  been  an  adult  and 
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the  injuries  had  been  sustained  under  the  circumstances  given 
by  plaintiff's  witnesses  as  the  story  of  this  occurrence,  no  recov- 
ery could  have  been  had :  Buzby  v.  Traction  Co.,  126  Pa.  562  ; 
Thomas  v.  Ry.,  132  Pa.  504;  CaiBon  v.  Ry.,  147  Pa.  224; 
Ehrisman  v.  Ry.,  150  Pa.  180 ;  Winter  v.  Ry.,  153  Pa.  26. 

The  boy  was  of  sufficient  age  to  be  guilty  of  contributory 
negligence  :  Masser  v.  R.  R.,  68  Iowa,  602  j  Messenger  v.  Deu- 
nie,  141  Mass.  385;  Ecliff  v.  R.  R.,  64  Mich.  196;  Ludwig  v. 
Pillsbuiy,  35  Minn.  256 ;  Twist  v.  R.  R.,  4  Ry.  &  Corp.  516  ; 
Achtenhagen  v.  Watertown,  18  Wis.  331 ;  Brown  v.  Ry.,  68 
Me.  384 ;  Wendell  v.  R.  R.,  91 N.  Y.  420 ;  Honor  v.  Albrighton, 
93  Pa.  475 ;  Moore  v.  R.  R.,  99  Pa.  301 ;  Miller  v.  R.  R.,  6 
Cent.  R.  607.;  Fisher  v.  Ferry  Co.,  124  Pa.  154. 

Plaintiff's  case  does  not  gather  any  strength  from  the  testi- 
mony tending  to  show  that  the  deceased  jumped  over  the  ditch 
and  stood  for  a  minute  or  a  minute  and  a  half  on  or  dangerously 
near  the  track.  The  presumption  is  such  persons  will  step  off 
the  track:  Moore  v.  R.  R.,  108  Pa.  349;  R.  R.  v.  Adams,  89 
Pa.  31. 

Though  an  infant  of  tender  years  may  recover  for  an  injury 
partly  caused  by  his  own  imprudent  act,  the  father  cannot: 
Glassey  v.  Ry.,'  57  Pa.  172 ;  Pa.  Co.  v.  James,  81  Pa.  194 ; 
Smith  V.  Ry.,  92  Pa.  450 ;  Ry.  v.  Pearson,  72  Pa.  169 ;  R.  R. 
V.  Long,  75  Pa.  257. 

Parents  who  permit  their  children  to  trespass  upon  a  railroad 
ti-ack  are  guilty  of  contributory  negligence,  and  the  fact  that 
the  trespass  is  without  the  knowledge  of  the  parents  is  immate- 
rial :  Cauley  v.  Ry.,  95  Pa.  398. 

A.  B,  Reid,  A.  V.  D.  Watferson  with  him,  for  appellee. — The 
boy  was  too  young  to  l)e  guilty  of  contributory  negligence : 
Ry.  v.  Gallagher,  108  Pa.  528 ;  Nagle  v.  R.  R.,  88  Pa.  35 ;  Ry.  v. 
Steinhart,  2  Penny.  358;  Smith  v.  Ry.,  92  Pa.  453;  Taylor  v. 
Canal  Co.,  113  Pa.  162  ;  Strawbridge  v.  Bradford,  128  Pa.  200 ; 
Kehler  v.  Schwenk,  144  Pa.  348. 

Between  the  ages  of  seven  or  eight  and  fourteen,  it  is  for  the 
jury,  not  the  court,  to  say  whether  the  child  was  guilty  of  coa- 
tributoiy  negligence  in  a  given  case :  Ry.  v.  Hassard,  75  Pa. 
367;  R.  R.  v.  Kelley,  31  Pa.  372;  Crissey  v.  Ry.,  75  Pa.  83; 
R  R.  V.  Lewis,  79  Pa.  33 ;  Biddle  v.  Ry.,  183  Pa.  000 ;  Red- 
Vol.  clxvi — 5 
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field  on  Negligence,  72 ;  Vannatta  v.  R.  R.,  154  Pa.  262 ;  R.  R. 
V.  Spearen,  47  Pa.  800. 

Opinion  by  Mr.  Chief  Justice  Sterrbtt,  Jan.  7, 1895 : 

Refusal  of  the  court  to  direct  a  verdict  for  defendant,  and 
thus  withdraw  the  case  from  the  jury,  is  the  only  error  assigned. 
In  view  of  the  conflicting  testimony,  bearing  on  the  questions 
of  defendant's  negligence  and  the  alleged  contributory  negli- 
gence of  the  deceased  boy,  this  could  not  have  been  done  with- 
out manifest  usurpation  of  authority  and  invasion  of  the  prov- 
ince of  the  jury.  If  the  testimony  relied  on  by  the  plaintifif 
was  believed,  there  could  be  no  doubt  as  to  the  gross  negligence 
of  the  defendant,  in  recklessly  running  its  car  at  »  dangerously 
high  rate  of  speed  without  exercising  any  of  the  precautions 
necessary  to  warn  the  deceased  and  others  on  the  public  street 
of  the  danger  to  which  they  were  exposed.  On  the  other  hand, 
the  testimony  on  which  defendant  relied  as  tending  to  prove 
contributory  negligence  was  of  such  a  conflicting  character  that 
it  had  to  be  submitted  to  the  jury  for  their  consideration.  In 
any  view  that  can  possibly  be  taken  of  the  case,  it  involved 
questions  of  fact  which  were  exclusively  for  the  determination 
of  the  jury ;  and  to  them  they  were  fairly  submitted  in  a  clear 
and  able  charge,  distinctly  presenting  all  the  issues  of  fact,  and 
the  law  applicable  thereto,  in  such  a  way  that  no  complaint  is 
made  by  either  party. 

Further  elaboration  is  unnecessary.  The  case  was  well  tried, 
and  theie  is  no  error  apparent  on  the  record. 

Judgment  aflSrmed. 


166        66     Allen  S.  Thatcher  v.  Central  Traction  Co.,  Appellant. 

202        ^370  ^^ 

Negligence—Street  railways— Wagons  on  trackh-Proximate,  remote  or 
intervenvig  cause — Contributory  negligenoe. 

In  an  action  against  a  street  i*ailway  company,  to  recover  damages  for 
personal  injuries,  it  appeared  that  defendant  operated  a  double  line  of 
railway  on  a  street  where  there  was  a  steep  grade.  At  the  time  of  the 
accident  plaintiff  was  driving  a  light  wagon  on  the  right  hand  track  going 
up  the  hill.  To  let  a  car  pass  he  turned  into  the  left  hand  or  down  ti-ack. 
Coming  towards  him  on  the  down  track  was  a  heavy  wagon,  followed  by 
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a  cable  oar,  which  was  running  at  a  very  high  rate  of  speed.  To  let  the 
car  pass  the  heavy  wagon  turned  towards  the  other  track,  and  at  the  same 
time  plaintiff  turned  in  the  same  direction.  The  heavy  wagon  cleared 
the  down  track,  but  interfered  with  plaintiff  so  that  he  could  not  get  his 
wagon  off  the  track,  and  it  was  stmck  by  the  down-coming  car,  and  plain- 
tiff was  injured.  Held^  that  there  weis  no  question  of  proximate  or  re- 
mote cause  or  the  interposition  of  an  independent  responsible  cause  which 
produced  the  result,  and  that  the  question  of  defendant's  negligence  was 
for  the  jury. 

If  the  speed  of  the  car  was  a  dangerous  and  negligent  one,  the  natural 
consequence  was  that,  on  a  much  traveled  street,  those  in  peril  would 
obstruct  each  other's  movements  in  attempts  to  escape.  This  was  one  of 
the  very  contingencies  which  defendant  was  bound  to  foresee  and  avoid  by 
due  care,  for  it  would  be  the  natural  and  probable  result  of  high  speed. 
By  Mb.  Justice  Dean. 

It  is  not  negligence  per  se  for  a  citizen  to  be  upon  the  tracks  of  a  street 
railway.  So  long  as  the  right  of  a  common  user  of  the  tracks  exists  in 
the  public,  it  is  the  duty  of  passenger  I'ailway  companies  to  exercise  such 
watchful  care  as  will  prevent  accidents  or  injuiies  to  persons  who,  with- 
out negligence  on  their  own  pait,  may  not  at  the  moment  be  able  to  get 
out  of  the  way  of  a  passing  car. 

Where  the  gripman  of  a  motor  car  runs  his  car  at  a  high  rate  of  speed, 
when  the  probable  consequence  will  be  a  collision  with  wagons  ahead  of 
the  car  on  the  ti*ack,  and  there  is  evidence  that  the  car  could  not  have  been 
stopped  until  it  reached  a  point  thi*ce  hundred  feet  beyond  the  point  where 
the  cars  collided  with  a  wagon,  the  question  of  the  company's  negligence 
is  for  the  jury. 

Argued  Nov.  9,  1894.  Appeal,  No.  305,  Oct.  T.,  1894,  by 
defendant,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co., 
July  T.,  1893,  No.  277,  on  verdict  for  plaintiff.  Before  Ster- 
BBTT,  C.  J.,  Grbbn,  Williams,  McCollxjm,  Mitchell,  Dean 
and  Fbll,  J  J.     Affirmed. 

Trespass  for  pei-sonal  injuries.     Before  Magbb,  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Defendant's  points  were  among  others  as  follows : 

**  5.  Under  all  the  evidence  in  this  case,  if  the  jury  believe 
that  the  direct  cause  of  the  accident  was  the  fact  that  the  wagon 
coming  down  the  hill  turned  to  the  left  just  as  Thatcher  turned 
to  the  right,  this  was  negligence  on  the  part  of  the  driver  of 
the  wagon  coming  down  and  is  not  to  be  attributed  to  the 
defendant  company,  and  the  verdict  must  be  for  defendant." 
Refused.  [1] 
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6.  Request  for  binding  instraction.     Refused.  [2] 
Verdict  and  judgment  for  plaintiff  for  f6,000. 

Errors  assigned  were  (1-2)  instructions,  quoting  them. 

ThonuM  Patterson,,  E.  W.  Smith  with  him,  for  appellant, 
cited:  Brownfield  v.  Hughes,  128  Pa.  194;  R.  R.  v.  Kelley, 
102  Pa.  115;  Traction  Co.  v.  Bemheimer,  125  Pa.  619;  Ehris- 
nmn  v.  Ry.,  150  Pa.  180 ;  Gilmore  v.  Ry.,  153  Pa.  81 ;  Robb  v. 
Boro.,  187  Pa.  42 ;  Dean  v.  R.  R.,  129  Pa.  524. 

T.  T.  Bonehoo^  L.  K,  Porter ^  W.  A.  Boothe  with  him,  for  ap- 
pellee, cited:  Gilmore  v.  Ry.,  168  Pa.  81 ;  Ehrisman  v.  Ry.,  150 
Pa.  180  ;  Gibbons  v.  Ry.,155  Pa.  280 ;  Kestner  v.  Traction  Co., 
158  Pa.  422 ;  Lott  v.  R.  R.,  159  Pa.  471 ;  Kraut  v.  Ry.,  160  Pa. 
327;  Burrell  Twp.  v.  Uncapher,  117  Pa.  353. 

Opinion  by  Mr.  Justice  Dean,  Jan.  7, 1895 : 
On  the  12th  of  February,  1891,  about  8  o'clock  in  the  after- 
noon, the  plaintiff,  while  driving  with  a  companion  in  a  light 
sewing  machine  wagon  on  Wylie  avenue,  Pittsburg,  was  run 
into  by  a  cable  car  and  very  seriously  injured.  Wylie  avenue 
has  a  very  steep  grade  for  about  600  feet  from  the  foot  of  Miners- 
ville  hill  to  the  top.  Fulton  is  a  cross  street  at  foot  of  the  hill, 
and  Arthur  a  cross  street  at  the  summit  level.  Between  these 
are  three  other  cross  streets.  Vine,  Tannehill  and  Crawfoi-d, 
about  150  feet  apart.  Wylie  avenue  is  about  thirty  to  forty 
feet  wide,  being  seven  or  eight  feet  nai-rower  above  Fulton  sti-eet 
than  below ;  above  Vine  it  curves  toward  Arthur.  The  defend- 
ant occupies,  with  double  tracks,  the  middle  of  the  avenue,  and 
operates  its  lailway  by  cable.  Looking  up  the  avenue  from 
Fulton,  the  ascending  care  take  the  right  hand  tmck  and  the 
descending  cars  the  left  hand  one.  Thatcher  and  his  companion, 
John  Crusan,  the  latter  having  the  lines,  drove  on  Wylie  ave- 
nue and  up  across  Fulton  street  in  the  direction  of  Crawford, 
the  next  cross  street,  keeping  on  the  right  hand  car  track,  when, 
hearing  a  car  behind  them,  and  seeing  wagons  standing  on  the 
space  between  the  rails  and  curb  on  the  street  to  the  right,  they 
turned  off  on  the  left  hand  tmck  for  the  car  to  pass ;  it  passed 
them  between  Crawford  and  Tannehill,  when  they  attempted 
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to  get  back  on  the  right  hand  track,  at  a  point  near  Tannehill, 
but  before  they  were  entirely  clear  of  the  track,  a  car  coming 
down  struck  the  wagon,  throwing  both  out,  and  Thatcher,  fall- 
ing under  the  car,  had  his  left  arm  crushed,  so  that  it  is  perma- 
nently useless.  He  brought  suit  for  damages  against  defendant, 
averring  negligence  in  running  the  car  on  a  much  traveled 
street  at  a  high  rate  of  speed,  and  in  giving  no  notice  of  its 
approach  to  vehicles  driven  on  the  rails,  so  that  they  might  avoid 
a  collision.  The  evidence  as  to  the  circumstances  tending  to- 
show  negligence  or  absence  of  it,  was  conflicting;  it  was  sub- 
mitted to  the  jury  to  find  the  fact  by  the  learned  judge  of  the 
court  below  in  a  very  full  charge.  Of  the  six  written  points 
presented  by  counsel  for  defendant,  he  peremptorily  affirmed 
four ;  the  two  negatived  practically  requested  him  to  direct  a 
verdict  for  defendant.  There  was  a  veitlict  and  judgment  for 
plaintiff  in  the  sum  of  96,000. 

On  appeal,  error  is  alleged  in  negativing  defendant's  fifth 
and  sixth  points.  The  first  of  these  asked  the  court  to  instruct 
the  jury  that  if  the  direct  cause  of  the  collision  was  owing  to 
the  fact  that  a  wagon  coming  down  the  avenue  turned  to  the 
left  just  as  plaintiff  turned  to  the  right  and  thus  prevented  him 
clearing  the  track  and  avoiding  the  collision,  it  was  the  negli- 
gence of  the  driver  of  the  wagon  which  was  the  cause  of  the 
injury,  and  the  company  is  not  answerable. 

As  the  plaintiff  himself  testified,  "We  attempted  to  pull 
back  and  in  getting  back  on  the  other  track,  there  was  a  wagon 
turned  in  front  of  us  from  the  left  hand  tmck,  and  cut  our  way 
off  from  getting  back,  and  the  car  that  was  coming  down  was 
coming  at  such  a  rate  of  speed  that  we  couldn't  get  out  of  the 
way  and  it  ran  into  us,"  an  affirmance  of  this  point  would  have 
been,  in  substance,  an  instruction  that  plaintiff  could  not  recover. 
The  assignment  is  without  merit;  as  the  driver  coming  down  on 
the,  to  him,  right  hand  track,  suddenly  made  an  effort  to  escape 
from  the  mpidly  approaching  car  behind  and  turned  to  his  left 
just  as  plaintiff  turned  to  his  right  the  driving  of  the  wagon  off 
the  track  was  not  the  negligent  interposition  of  an  independent 
responsible  cause  which  produced  the  result.  On  this  question 
Wharton  on  Negligence,  sec.  134,  illusti-ates  the  application 
of  the  rule  thus :  "  I  am  negligent  on  a  particular  subject  matter 
as  to  which  I  am  not  contractually  bound.     Another  person 
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moving  independently  comes  in  and,  either  negligently  or  ma- 
liciously, so  acts  as  to  make  my  negligence  injurious  to  a  thii*d 
person.  If  so,  the  person  so  intervening  acts  as  a  non-conductor 
and  insulates  my  negligence  so  that  I  cannot  be  sued  for  the 
mischief  which  the  person  so  intervening  directly  produces." 
And  the  same  rule,  is,  in  substance,  laid  down  in  Bigelow's 
Cases  on  Torts,  611.  The  case  in  hand  in  its  facts,  is  wholly 
outside  the  rule.  The  wagoner  was  moved  by  the  same  impel- 
ling motive  as  the  plaintiff;  both  sought  escape  from  the  same 
impending  danger ;  he  neither  acted  maliciously  nor  negligently ; 
both  displayed  prudence  in  acting  with  the  utmost  promptness. 
If  the  speed  of  the  car  was  a  dangerous  and  negligent  one,  the 
natural  consequence  was  that  on  a  much  traveled  street,  those 
in  peril  would  obstruct  each  other's  movements  in  attempts  to 
escape.  This  was  one  of  the  very  contingencies  which  defend- 
ant was  bound  to  foresee  and  avoid  by  due  care,  for  it  would 
be  the  natural  and  probable  result  of  high  speed ;  under  such 
circumstances,  one  driver  will  not  remain  on  the  tiuck  and  be 
run  over  that  he  may  not  impede  another  in  his  movement 
towards  safety.  There  is  no  question  of  proximate  or  remote 
cause  raised  by  the  facts ;  nor  of  the  interposition  of  an  inde- 
pendent act  of  negligence  to  which  the  injury  is  lawfully  attrib- 
utable. 

As  to  the  2d  assignment,  it  is  argued,  there  was  not  suflS- 
cient  evidence  of  negligence  of  defendant  to  submit  to  the  jury. 

Taking  the  statements  of  witnesses  on  botli  sides,  it  seems 
the  giipman  did  sound  the  gong  at  about  Vine  street  but  did 
not  lessen  speed,  although  then  plaintiff's  wagon  was  in  full 
view  and  the  up  car  passing  them ;  it  must  have  been  plain  to 
the  gripman  then,  that  the  vehicle  was  on  the  left  hand  track, 
because  it  must  get  out  of  the  way  of  the  car  going  in  the  same 
direction  ;  but  there  is  the  significant  te^stimony  as  to  the  speed 
of  the  car,  that  it  could  not  be  stopped  until  it  reached  Fulton 
street,  300  feet  beyond  the  point  of  the  accident.  It  is  not  our 
duty  now,  nor  was  it  that  of  the  court  below,  to  pass  on  the 
credibility  of  plaintiff's  witnesses  as  to  the  i-ate  of  speed,  and 
the  absence  of  effoit  to  stop  the  car  when  the  danger  was  mani- 
fest. That  was  for  the  jury.  If  the  gripman  recklessly  ran  on 
at  a  high  rate  of  speed,  when  the  probable  consequence  was  a 
collision,  that  was  negligence  for  which  defendant  is  answer- 
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able.  As  is  held  in  Ehrisman  v.  East  Harrisburg  Co.,  150  Pa. 
180:  "It  is  not  negligence  per  se  for  a  citizen  to  be  anywhere 
upon  such  tracks  (milways  on  streets).  So  long  as  the  right 
of  a  common  user  of  the  tracks  exists  in  the  public,  it  is  the 
duty  of  passenger  railway  companies  to  exercise  such  watchful 
care  as  will  prevent  accidents  or  injuries  to  persons  who,  with- 
out negligence  on  their  own  part,  may  not  at  the  moment  be 
able  to  ,get  out  of  the  way  of  a  passing  car."  Or,  as  is  said 
in  Gilmore  v.  Railway  Co.,  153  Pa.  31,  "  Street  railway  com- 
panies have  not  an  exclusive  right  to  the  highways  upon  which 
they  are  permitted  to  run  their  cars,  or  even  to  the  use  of  their 
own  tracks."  In  both  these  cases  the  court  is  speaking  of  the 
relative  rights  of  the  public  and  the  railway  companies  on  the 
streets  of  cities  and  boroughs  where  the  grant  is  of  the  right 
to  occupy  the  surface  in  common  with  the  public.  The  con- 
struction of  the  track  and  the  form  of  the  rail  are  with  a  view 
to  a  user  in  common.  The  right  of  the  wagon,  in  certain  par- 
ticulars, is  subordinate  to  that  of  the  railway ;  the  street  car 
has,  because  of  the  convenience  and  exigencies  of  that  greater 
public  which  patronizes  it,  the  right  of  way ;  whether  going  in 
the  same  direction  ahead  of  the  car,  or  in  an  opposite  one  to 
meet  it,  the  driver  of  the  wagon  must  yield  the  track  promptly 
on  sight  or  notice  of  the  approaching  car ;  but  he  is  not  a  ti'es- 
passer  because  upon  the  track ;  he  only  becomes  one  if,  after 
notice,  he  negligently  remains  there. 

A  careful  examination  of  the  whole  evidence  satisfies  us  there 
was  no  error  committed  in  leaving  the  question  of  negligence 
to  the  jury.  The  assignments  of  error  are  overruled  and  the 
judgment  affirmed. 
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166        72      H.  D.  O'Neil  et  al.,  Appellants,  v.  Artisans  Ins.  Co. 

32SC     55 
d  32  SO  *499  [Marked  to  be  reported.] 

ConslUuUonal  law — Delegation  of  Ugislalive  power — Fire  insurance — 
Standard  policy— Act  of  April  16, 1891. 

The  act  of  April  16,  1891,  P.  L.  22,  entitled  "  An  act  to  provide  for  a 
unifoim  contract  or  policy  of  insurance  to  be  made  and  issued  by  all  iusur- 
auce  companies  taking  fii*e  risks  on  property  within  the  state,**  and  direct- 
ing the  insumnce  commissioner  to  prescribe  a  standai*d  policy  of  insurance, 
and  forbidding  the  use  of  any  other,  is  unconstitutional,  inasmuch  as  it 
involves  an  unauthorized  delegation  of  legislative  power. 

It  seems  that  the  legislature  may  itself  prescribe  a  form  of  contract  of 
insurance. 

Argued  Nov.  9,  1894.  Appeals,  Nos.  306  and  807,  Oct.  T., 
1894,  by  plaintiffs,  from  ordei-s  of  C.  P.  No.  2,  Allegheny  Co., 
Oct.  T.,  1893,  Nos.  163  and  154,  entering  judgments  of  non- 
suit. Before  Stbkrett,  C.  J.,  Green,  Williams,  McCollum, 
Mitchell,  Dean  and  Fell,  J  J.     Reveraed. 

Assumpsit  on  policy  of  fire  insurance.    Before  EwiNG,  P.  J. 

At  the  trial  it  appeared  that,  on  Nov.  2,  1892,  each  of  the 
defendant  companies  executed  and  delivered  to  plaintiffs  a 
policy  of  insurance  on  a  certain  building  in  McKeesport— one 
for  $1,600  and  the  other  for  J600.  These  policies  were  in  the 
standard  form  prescribed  by  the  insurance  commissioner  under 
the  act  of  AprU  16, 1891,  P.  L.  22.  On  Nov.  6, 1892,  while  the 
policy  was  in  force,  the  building  was  entirely  destroyed  by  fii*e, 
being  a  total  loss.  Plaintiff  gave  his  policy  in  evidence  and  then 
offered  the  testimony  of  witnesses  for  the  purpose  of  showing 
a  waiver  by  the  company  of  the  condition  in  the  policy  relating 
to  proofs  of  loss  and  an  appraisement  of  the  value  of  the  pi-op- 
erty  destroyed.  These  offers  were  objected  to  upon  the  ground 
that  the  conditions  wei-e  prescribed  by  a  statute  and  could  be 
waived  only  in  the  manner  in  which  the  statute  provided. 

The  court  entered  a  compulsory  nonsuit,  saying: 

'*  The  motion  is  sustained,  and  compulsoiy  nonsuit  is  entered 
with  leave  to  plaintiffs  to  move  the  court  in  banc  to  take  off 
the  nonsuit. 
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"  The  motion  that  has  been  made  is  one  that  asks  the  court 
to  say  that,  taking  all  the  testimony  that  the  plaintiffs  have 
given  to  be  ti'ue,  with  all  the  proper  inferences  that  can  be 
drawn  from  it,  they  cannot  recover. 

"  The  conti'act  of  insurance  is  made  on  a  policy  in  each  case 
that  is  prescribed  by  the  state  and  state  authorities.  It  is  the 
same  policy  that  is  in  force  in  the  state  of  New  York  and  has 
been  for  some  years.  I  have  grave  doubts  myself  as  to  the  con- 
stitutionality of  a  part  of  this  act  of  assembly,  viz :  putting  into 
the  hands  of  the  insurance  commissioner  power  that  it  is  even 
questionable  whether  the  legislature  has  to  legislate. 

"  The  act  of  assembly  that  has  been  passed  gives  the  insur- 
ance commissioner  power  to  prescribe  a  form  of  policy  which 
every  insurance  company  in  the  state,  or  doing  business  in  the 
state,  is  bound  to  adopt  under  pain  of  a  penalty,  and  every  man 
getting  insurance  has  to  take  that  form  of  policy.  If  it  be  a 
bad  form,  probably  the  best  thing  to  do  is  to  enforce  the  act, 
and  have  the  attention  of  the  public  called  to  it,  so  that  it  can 
be  changed  or  repealed.  I  have  myself  a  veiy  decided  opinion 
in  regard  to  it.     I  look  upon  it  as  infamous.  ...^^ 

pin  the  past,  companies  doing  business  in  the  state,  many  of  ' 
them  not  having  offices  here  or  not  resident,  were  in  the  habit 
of  putting  clauses  in  their  policies  which  virtually  made  an 
insurance  policy  only  security  if  the  company  saw  fit  to  pay  it — 
unreasonable,  unjust,  inequitable  provisions,  and  provisions  so 
many  of  them  that  hardly  any  ordinary  lawyer  who  was  not  an 
expert  in  the  insumnce  business  could  get  the  run  of  all  of 
them. 

"  The  courts  of  this  state  had  held  those  provisions  to  be  void 
in  many  cases,  on  the  ground  that  virtually  they  were  a  trick 
of  the  company  to  hoodwink  and  cheat  honest  people  insuring 
their  property.  The  evil  was  so  great  that  legislation  seemed 
to  be  required,  and  the  legislature  passed  an  act  in  1891  author- 
izing and  directing  the  insurance  commissioner  of  this  state  to 
provide  a  form  of  policy  which  all  insurance  companies  were 
bound  to  adoptj  He  did  so,  and  they  have  to  follow  it  or  run 
the  risk  of  incurring  penalties.  Not  one  of  them  has  yet  under- 
taken, I  believe,  to  ignore  it. 

**  The  conditions  put  in  that  policy  go  beyond  almost  any 
policy  that  ever  was  exhibited  in  the  courts  before.     Numerous 
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provisions  were  put  in  that  the  court  had  declared  void  because 
they  were  so  unjust  and  inequitable.  The  basis  of  the  policy 
seems  to  be  an  assumption  that  every  man  who  insures  his  prop- 
eity  is  necessarily  a  rogue,  and  will  undertake  to  cheat  the 
company,  and  that  the  poor,  honest  companies  must  be  protected 
against  the  villainy  of  the  people  who  pay  their  money  and  get 
insurance. 

"  It  seems  to  be  framed  in  the  interest  of  dishonest  companies 
and  insurance  brokei*s,'  and  puts  an  honest  insurance  company 
and  honest  officers  of  a  company  at  a  very  great  disadvantage, 
but  we  hold  for  the  present  that  it  is  a  valid  law  and  a  valid 
form  of  policy,  and  that  its  provisions  are  to  be  enforced  when 
they  come  into  court,  and  until  the  Supreme  Court  declares 
that  they  are  not  to  be  enforced — not  to  be  held  to  mean  what 
they  say— ^very  man  ought  to  undei'stand  that  when  he  has  an 
insurance  policy  upon  his  property  it  is  an  exceedingly  poor 
security.     He  will  get  paid  if  the  company  sees  fit  to  pa)*^  him.'* 

The  coui*t  subsequently  refused  to  take  off  the  nonsuit 

Error  assigned  was  above  order. 

W,  M'  Bodgers^  J>  M,  Beal  with  him,  for  appellants. — The 
power  exercised  by  the  insurance  commissioner,  being  a  dele- 
gated one,  the  terms  of  the  contract  prescribed  by  him  must  be 
reasonable,  otherwise  they  are  void ;  and  the  provisions  as  to 
proofs  of  loss,  appraisal  and  waiver  are  void  because  they  are 
unreasonable  and  have  been  so  held  by  this  court:  Pittsburg's 
Ap.,  115  Pa.  4;  Baltimore  v.  Radecke,  49  Md.  217;  Minne- 
sota V.  R.  R.,  134  U.  S.  418. 

The  act  of  April  16,  1891,  P.  L.  22,  is  unconstitutional  and 
void.     It  is  an  attempt  by  the  legislature  to  delegate  to  the 
insurance  commissioner  the  power  to  make  the  law  on  this  sub- 
ject: Art.  2,  §  1,  Const.;  Cooley,  Const.  Lim.,  6th  ed.,  p.  187 
Com.  V.  Parker,  6  Pa.  507 ;  West  Phila.  Case,  5  W.  &  S.  281 
State  V.  Comi-8.,  37  N.  J.  L.  12 ;  R.  R.  v.  Comra.,  1  Ohio  St.  77 
State  V.  Young,  29  Minn.  474;  Sutherland  on  Stat.  Const.  §  68. 

The  act  is  unconstitutional  because  it  attempts  to  oust  the 
jurisdiction  of  the  courts  and  deprive  the  parties  of  a  trial  by 
jury:  Const.,  art.  1,  §  6;  lb.,  art.  6,  §  26;  People  v.  Haws, 
87  Barb.  440;  Mentz  v.  Ins.  Co.,  79  Pa.  478;  Assurance  Co.  v. 
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Hocking,  115  Pa.  407  ;  Home  Ins.  Co.  v.  Morae,  20  Wall.  445  ; 
Barron  v.  Buniside,  121  U.  S.  186. 

The  act  is  unconstitutional  because  it  is  a  special  law  change 
ing  the  rules  of  evidence  in  judicial  proceedings :  Constitution, 
art.  8,  §  7. 

The  act  is  unconstitutional  because  the  legislature  has  no 
right  to  prescribe  such  a  form  of  contract  to  be  made  by  par- 
ties sui  juris  as  to  their  own  private  business:  Const.,  art.  1, 
§  1 ;  Waters  v.  Wolf,  162  Pa.  1£3 ;  Godcharles  v.  Wigeman, 
113  Pa.  487 ;  Com.  v.  Perry,  155  Mass.  117  ;  People  v.  Frorer, 
14  111.  171 ;  Millet  v.  People,  117  111.  294 ;  Coal  Co.  v.  People, 
147  111.  66;  Ry.  v.  WUson,  4  Tex.  Ap.  322 ;  State  v.  Coal  Co., 
83  W.  Va.  188;  State  v.  Goodwill,  33  W.  Va.  178;  People  v. 
Gillson,  109  N.  Y.  389;  Jacobs's  Case,  98  N.  Y.  98;  Kuback's 
Case,  86  Cal.  274 ;  Peddler's  License,  22  W.  N.  35 ;  Com.  v. 
Vrooman,  3  Dist.  R.  340. 

Edwin  Z.  Smith,  J.  S.  ^  JE.  O-.  Ferguson  with  him,  for  appel- 
lees.— The  act  of  1891  is  not  an  improper  delegation  of  legisla- 
tive power:  Sutherland  on  Statutory  Construction,  pp.  68,  69  ; 
Wayman  v.  Southard,  10  Wheat.  1 ;  Minnesota  v.  Ry.,  38  Minn. 
298 ;  R.  R.  v.  Smith,  70  Ga.  694 ;  Com.  v.  Quarter  Sessions,  8 
Pa.  394;  Moers  v.  Reading,  21  Pa.  202;  Reed  v.  Ins.  Co.,  138 
Mass.  572;  Armstrong  v.  Ins.  Co.,  22  Ins.  L.  J.  795;  Moore  v. 
Ins.  Co.,  23  Ins.  L.  J.  466 ;  Bourgeois  v.  Ins.  Co.,  86  Wis.  402. 

The  case  of  Godcharles  v.  Wigeman,  113  Pa.  437,  and  the 
other  authorities  cited  on  this  point  by  appellant,  all  apply  to 
cases  whei*e  attempts  were  made  by  legislative  enactment  to 
interfera  with  persons  sui  juris  in  the  making  of  their  own  busi- 
ness contracts.  The  legislature  has  a  right  to  i*egulate  the 
business :  Com.  v.  Vrooman,  164  Pa.  306. 

The  use  of  the  standard  policy  being  compulsoiy  on  compa- 
nies, the  former  rule  of  interpretation — that  certain  requirements 
of  the  policy  as  to  proofs  of  loss  and  appraisement  might  be  held 
to  be  waived  by  the  acts  of  the  company,  being  for  their  bene- 
fitr— cannot  be  applied  to  the  contract  under  consideration  : 
Mitchell  v.  Ins.  Co.,  21  Ins.  L.  J.  1003 ;  Armstrong  v.  Ins.  Co., 
22  Ins.  L.  J.  795 ;  Moore  v.  Ins.  Co.,  23  Ins.  L.  J.  466 ;  Quin- 
kn  V.  Ins.  Co.,  133  N.  Y.  356  ;  Bourgeois  v.  Ins.  Co.,  86 
Wis.  402;  Shapiro  v.  Ins.  Co.,  22  Ins.  L.  J.  310;  Wierengo  v. 
Ins.  Co..  98  Mich.  621 ;  Reed  v.  Ins.  Co.,  138  Mass.  572. 
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LflErNiON  BY  Mr.  Justice  William^  Jan.  7, 1895 : 
[The  compulsory  nonsuit  entered  in  this  case  must  stand  or 
fall  with  the  act  of  16th  April,  1891,  P.  L.  22,  entitled  "  An 
act  to  provide  for  a  uniform  contmct  or  policy  of  insurance  ti> 
be  made  and  issued  by  all  insurance  companies  taking  fire  risks 
on  property  within  the  state."  The  action  is  upon  a  policy  in 
the  foi-m  prepared  by  the  insurance  commissioner  under  the 
dii'ections  of  that  act.  At  the  trial  the  plaintiff  gave  his  policy 
in  evidence  and  then  offered  the  testimony  of  witnesses  for  the 
purpose  of  showing  a  waiver  by  the  company  of  the  conditions 
in  the  policy  relating  to  proofs  of  loss  and  an  appraisement  of 
the  value  of  the  property  destroyed.  These  offers  were  objected 
to  upon  the  ground  that  the  conditions  were  prescribed  by  a 
statute  andjcould  be  waived  only  in  the  manner  which  the  stat- 
ute provided.  ^  The  learned  judge  of  the  court  below  assume^^ 
with  evident  reluctance,  the  constitutionality  of  the  act  of  189u 
sustained  the  objection  to  the  evidence  offered,  and  left  tlie 
plaintiff  to  stand  upon  the  letter  of  what  was  thus  held  to  be 
a  statutory  form  of  contract.  The  compulsory  nonsuit  was  the 
logical  result.  This  appeal  brings  us  face  to  face  with  the 
question  whether  the  provisions  of  this  policy  are  to  be  con- 
strued as  those  of  a  voluntary  contract  entered  into  by  the  par- 
ties, or  as  the  requirements  of  a  positive  statute  imposed  upon 
tjja^parties  by  the  lawmaking  power. 

j  The  answer  to  this  question  must  depend  on  whether  the  act 
of  1891  is  a  valid  exercise  of  legislative  power.  The  words 
legislative  power  mean  the  power  or  authority,  under  the  con- 
stitution or  frame  of  government,  to  make,  alter  and  repeal  laws : 
18  A.  &  E.  Ency.  L.  272.  Under  the  constitution  of  this  state 
this  power  is  vested  in,  and  must  be  exercised  by,  the  legisla- 
tive branch  of  the  government :  Parker  v.  The  Commonwealth, 
6  Pa.  507.  It  is  a  power  that  cannot  be  delegated.  This  prin- 
ciple was  stated  with  great  vigor  by  Chief  Justice  Gibson,  in 
the  borough  of  West  Philadelphia,  5  W.  &  S.  283,  in  these 
words  :  "  Under  a  well-balanced  constitution  the  legislature  can 
no  more  delegate  its  proper  function  than  can  the  judiciary.'* 
It  is  suggested  that  Parker  v.  The  Commonwealth  is  an  over- 
ruled case.  While  this  is  true  it  is  equally  true  that  the  cases 
that  overrule  it  distinctly  recognize  the  principle  on  which  it 
was  decided.     They  deny  only  the  applicability  of  that  prin- 
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ciple  to  the  facts  then  before  the  court.  The  question  raised 
in  Parker  v.  The  Commonwealth  was  the  constitutionality  of 
a  local  option  law,  and  it  was  held  to  be  unconstitutional  because 
the  reference  of  the  question  of  its  going  into  effect  in  a  given 
locality  was  thought  to  be  a  delegation  of  legislative  power. 
In  subsequent  cases,  and  particularly  in  I^ocke's  Appeal,  72  Pa. 
491,  it  was  held  that,  inasmuch  as  the  law  with  all  its  provi- 
sions and  its  penalties  was  complete  when  it  left  the  legislature, 
and  the  only  question  submitted  to  the  electors  of  the  locality 
was  whether  they  desired  this  law  to  become  operative  in  the 
subdivision  of  the  state  in  which  they  lived,  such  submission 
did  not  amount  to  a  delegation  of  legislative  power.  No  pro- 
vision or  requirement  of  the  law  was  left  to  be  supplied  in 
order  to  make  it  complete  in  all  its  parts,  but  the  vote  of  the 
electors  served  to  give  expression  to  their  wish  in  reference  to 
the  subjection  of  the  locality  they  represented  to  its  already 
finished  provisions.  It  has  frequently  been  held  that  local 
questions  may  be  submitted  in  this  manner  to  those  who  are 
to  be  directly  affected  by  their  decision.  The  division  of  a 
county  is  such  a  question  and  a  law  submitting  the  question 
to  a  popular  vote  and  making  the  division  depend  on  the  result 
of  the  vote  was  sustained  in  Smith  v.  McCarthy,  56  Pa.  359. 
So  is  the  location  of  the  county  seat :  Commonwealth  v.  Painter, 
10  Pa.  214.  So  also  is  the  gi-anting  of  licenses  to  sell  intoxi- 
cating drinks:  Locke's  Appeal,  72  Pa.  491.  Such  laws  are  in 
form  and  in  substance  laws  in  presenti  to  take  effect  in  futuro 
upob  the  ascertainment  of  the  wish  of  those  most  directly  af- 
fected thereby. 

The  effect  of  our  cases  is  to  settle  firmly  the  rule  that  the 
law  must  be  complete  in  all  its  terms  and  provisions  when  it 
leaves  the  legislative  branch  of  the  government,  and  that  noth- 
ing must  be  submitted  to  the  judgment  of  the  electors  or  other 
appointee  of  the  legislature  except  an  option  to  become  or  not 
to  become  subject  to  its  requirements  and  penalties.  In  the 
•light  of  this  line  of  well  considered  cases  let  us  examine  the  act 
of  1891  in  order  to  get  its  provisions  before  us.  Section  firat 
declares  ^'  That  the  insurance  commissioner  shall  prepare  and 
file  in  his  oflBce  on  or  before  the  fifteenth  day  of  November,  1891, 
a  printed  form  in  blank,  of  a  contmct  or  policy  of  fire  insurance, 
together  with  such  provisions,  agreements  or  conditions  as  may 
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1)6  indorsed  thereon  or  added  thereto  and  form  a  part  of  such 
contract  or  policy;  and  such  form  when  filed  shall  be  known 
and  designated  as  the  standard  fire  insurance  policy  of  the  state 
of  Pennsylvania.""!  Section  second  provides  among  other  things 
for  the  incorpor^Ction  of  the  provisions  of  the  standard  policy 
into  the  contracts  of  insurance  made  on  property  within  the 
state  by  foreign  insurance  companies.  Section  third  makes 
the  use  of  this  standard  form  of  policy  obligatory  on  all  fire 
insurance  companies  doing  business  in  this  state  from  and  after 
the  fii-st  day  of  May,  1892.  Section  fourth  provides  the  pen- 
alties to  be  imposed  upon  any  insurance  company,  its  officers  or 
agents  or  either  of  them,  for  failure  to  comply  with  the  requii-e- 
ments  of  the  act  or  with  the  form  of  policy  which  the  insurance 
cojpmissioner  may  devise  and  file  in  his  own  office. 
^^^  1  Jt  may  be  well  to  say  in  this  place  that  we  do  not  now  deny  the 
power  of  the  legislature  to  direct  the  form  of  a  policy  of  insur- 
ance against  fire.  We  held  in  Commonwealth  v.  Vrooman, 
decided  in  October  last,  that  the  business  of  insurance  against 
loss  by  fire  was,  by  reason  of  its  nature,  its  magnitude,  and  the 
temptation  to  improper  practices  which  it  presented,  a  proper 
subject  for  legislative  regulation  and  control.  The  power  to  pro- 
hibit technical  and  unjust  conditions  intended  to  open  the  way 
to  vexatious  litigation  and  to  defeat  the  just  expectations  of  the 
insured,  belongs  to  the  police  control  which  Commonwealth  v. 
Vrooman  asserted.  The  question  is  not  therefore  one  of  power 
over  the  subject,  but  of  the  manner  in  which  the  conceded  power 
V;  must  be  exercised.  Upon  this  question  our  judgment  is  with 
the  appellant  for  reasons  that  we  will  state  as  concisely  as  pos- 
sible and  without  any  attempt  at  elaboration. 
[_The  act  of  1891  is  a  delegation  of  legislative  power  because, 

First.  The  act  does  not  fix  the  terms  and  conditions  of  the 
policy  the  use  of  which  it  commands.  I 

Second.  It  delegates  the  power  to'^rescribe  the  form  of  the 
policy,  and  the  conditions  and  restrictions  to  be  added  to  and 
made  pait  of  it,  to  a  single  individual. 

Third.  The  appointee  clothed  with  this  power  is  not  named 
but  is  designated  only  by  his  official  title.  He  is  the  person  who 
may  happen  to  be  insurance  commissioner  when  the  time  comes 
to  prepare  the  form  for  the  standard  policy  for  insurance  against 
fire. 
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/  Fourth.  The  appointee  is  not  required  to  report  his  work  to 
^e  body  appointing  him-  but  simply  to  file  in  his  own  office 
the  form  of  policy  he  has  devised.  It  does  not  become  part 
of  the  statute  in  fact,  is  not  recorded  in  the  statute  book,  and 
no  trace  of  it  can  beyfound  among  the  records  of  either  branch 
of  the  legislature.     1 

Fifth.  The  act  was  approved  in  April,  1891.  The  appointee 
had  until  the  following  November  to  prepare  and  file  the  form 
of  policy  over  which  when  filed  the  legislature  had  no  control 
whatever.  They  did  not  consider,  they  had  no  knowledge  of, 
the  form  which  they  required  all  companies  doing  business  in 
the  state  to  adopt  and  the  use  of  which  they  compelled  by  heavy 
penalties. 

The  elementary  books  divide  a  statute  into  three  parts,  the 
declaratory,  the  directory  and  the  vindicatory.  In  this  statute 
the  legislature  furnished  the  first  and  third.  It  delegated  the 
preparation  of  the  second.  It  declared  in  effect  the  need  of  a 
standard  form  of  policy.  It  provided  punishment  for  the  fail- 
ure to  use  such  form  when  provided;  but  it  turned  the  prepa- 
ration of  the  form  over  to  its  appointee  and  gave  him  six  months 
in  which  to  do  his  work  and  file  a  copy  of  it  in  his  own  office. 
Whoever  might  be  interested  in  knowing  the  dii^ectory  part  of 
the  statute  and  understanding  what  it  was  he  was  required 
to  do,  had  to  go  beyond  the  act  of  assembly  and  inquire  of 
the  appointee  of  the  legislature  what  it  was  he  had  filed  in 
his  own  office,  of  which  the  people  of  the  commonwealth  were 
bjyind  to  take  notice  at  their  peril. 

jit.  will  not  do  to  say  that  the  preparation  of  the  form  was  an 
unimportant  matter  of  detail,  or  an  act  partaking  of  an  execu- 
tive or  administrative  character.  It  was  the  sole  purpose  of 
the  act.  It  was  tiie  only  subject  named  in  its  title.  The 
enforcement  of  the  standard  form  of  policy  was  the  only  object 
of  its  penalties.  Take  out  the  form  prepared  by  the  insurance 
commissioner  and  to  be  found  in  some  pigeon  hole  in  his  office, 
and  the  act  is  without  meaning  or  effect ;  it  is  completely  evis- 
cerated. 

We  do  not  see  how  a  case  could  be  stated  that  would  show 
a  more  complete  and  unconstitutional  surrender  of  the  legisla- 
tive function  to  an  appointee  than  that  presented  by  the  act  of 
1891.     By  its  provisions  the  legislature  says  in  effect  to  its 
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appointee,  "  Prepare  just  such  a  policy  or  contittct  as  you 
please.  We  do  not  care  to  know  what  it  is.  The  governor 
shall  have  no  opportunity  to  veto  it.  File  it  in  your  own  office 
and  we  will  compel  its  adoption,  whether  it  is  right  or  wrong, 
by  the  punishment  of  every  company  officer  or  agent  who  hes- 
itates to  use  it." 

We  do  not  take  time  to  examine  the  voluminous  conditions 
loaded  upon  the  back  of  a  very  simple  and  concise  contract  of 
insurance.  The  assignments  of  error  do  not  bring  them  before 
us  for  this  purpose.  The  learned  judge  of  the  court  below 
gave  them  cai*eful  consideration  and  he  was  of  opinion  that 
they  were  unjust  and  oppressive.  Speaking  of  the  form  of  the 
standard  policy  as  a  whole  he  said  ^^  I  look  upon  it  as  infa- 
mous." Again  he  said  ^^  The  conditions  put  in  that  policy  go 
beyond  almost  any  policy  that  ever  was  exhibited  in  the  courts 
before.  Numerous  provisions  were  put  in  that  the  courts  had 
declared  void  because  they  were  so  unjust  and  inequitable." 
Speaking  of  its  genei*al  character  and  effect  he  said:  ^' It  seems 
to  be  fitimed  in  the  interest  of  dishonest  companies  and  insur- 
ance brokers  and  puts  an  honest  insumnce  company  and  hon- 
est officers  of  a  company  at  a  very  great  disadvantage." 

This  is  a  veiy  serious  ari-aignment  of  the  "  standard  policy," 
to  which  we  refer  without  comment  of  our  own,  for  the  pur- 
pose of  showing  the  impolicy  of  such  delegation  of  legislative 
power  as  might  make  it  possible  to  fasten  upon  the  people  of 
the  commonwealth  a  form  of  contract,  open  to  such  gmve 
objections. 

It  is  not  to  be  supposed  that  a  law  really  mischievous  in  its 
operations  could  pass  both  houses  of  the  legislature  unchal- 
lenged. If  by  reason  of  any  complication  of  circumstances  this 
sliould  happen  in  any  given  case,  then  the  people  have  a  re- 
maining safeguard  in  the  veto  power  possessed  by  the  gov- 
ernor. The  act  of  1891  steered  past  both  legislative  discussion 
and  executive  veto,  and  vested  in  the  insumnce  commissionei-s 
the  power  to  fill  in  its  directory  provisions,  and  supply  the  form 
of  insurance  conti-act  it  was  to  enforce,  without  even  the  knowl- 
edge of  the  legislature  or  the  governor  of  a  single  one  of  its 
many  provisions  that  were  to  be  bound  by  fines  and  penalties 
on  insurers  and  insured  all  over  the  commonwealth. 
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Our  conclusion  is  that  the  act  of  1891  is  void  because  clearly 
unconstitutional.  Tb€k  compulsory  nonsuit  is  set  aside  and  a 
procedendo  awarded.   ( 


St.  Clair  School  District  et  al.  v,  Monongahela  Water       ^^  g^  ^^J 
Co.,  Appellant. 

Contract--Mun%cipcUUie8 — Water  company^Evidence — Conduct  of  par- 
ties— Presumption— EocpresHo  unius  exclusio  alterius. 

A  city  agreed  with  a  water  company  not  to  extend  the  manicipal  water 
pipes  in  the  portion  of  the  city  lying  on  the  south  side  of  a  river,  in  con- 
sideration of  the  water  company  making  its  assessments  of  all  water  rents 
In  the  stipulated  teiu'itory  at  rates  not  Higher  than  those  in  each  class  of 
water  rents  assessed  by  the  city  in  the  wards  north  of  the  river.  The 
contract  further  provided  that  the  city  should  furnish  water  to  her  own 
mains,  then  laid  or  being  laid  on  the  south  side  of  the  river,  for  the  pur- 
pose of  supplying  the  fire-plugs  and  washing  the  streets  along  the  lines 
of  said  mains,  and  that  the  water  company  should  supply  all  the  other  fire- 
plugs then  or  tliereafter  put  in  by  the  city  without  any  charge.  The  city 
did  not  assess  a  water  tax  upon  public  schoolhouses  on  the  north  side  of 
the  river.  Eeld^  that  the  school  districts  on  the  south  side  were  not 
exempt  from  liability  to  the  water  company  for  water  supplied  to  school- 
houses. 

In  such  a  case  the  specification  of  a  limited  class  of  exemptions,  such, as 
fire-plugs,  shows  conclusively  that  the  subject  of  exemptions  was  con- 
sidered by  the  parties,  and  that  no  other  class  than  fire-plugs  was  to  be 
exempt. 

The  fact  that  at  the  time  the  contract  was  made  the  water  company  was 
charging  schoolhouses,  luises  a  presumption  that  if  exemption  of  school- 
houses  had  been  intended,  if  would  have  been  provided  for  as  in  the  case 
of  fire-plugs. 

Argued  Nov.  9,  1894.  Appeal,  No.  308,  Oct,  T.,  1894^  by 
defendant,  from  decree  of  C.  P.  No.  1,  Allegheny  Co.,  on  bill 
in  equity.  Before  Sterbett,  C.  J.,  Green,  Williams, 
McCoLLUM,  Mitchell,  Dean  and  Fell,  JJ.    Reversed. 

Bill  to  restrain  defendant  from  cutting  off  water  supply  of 
plaintiff's  public  school  building. 
The  bill  averred  in  substance : 

1.  That  plaintiffs  are  boards  of  school  directors  of  the  sub- 
Vol.  clxvi— 6 
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school  districts,  of  the  city  of  Pittsburg,  located  in  that  part  of 
the  city  known  as  the  South  Side. 

2.  The  Monongahela  Water  Co.  is  a  corpoi-ation  engaged 
in  the  business  of  furnishing  water  to  the  public  in  that  part  of 
the  city  known  as  the  South  Side. 

3.  The  city  of  Pittsburg  passed  an  ordinance  Sept.  23, 1880, 
directing  the  city  water  assessoi-s,  in  making  the  annual  assess- 
ment for  water  rents,  to  omit  from  assessment  all  buildings 
supplied  by  the  city  with  water,  used  as  public  schoolhouses, 
and  all  buildings  or  rooms  used  by  any  board  or  commission 
connected  with  the  city  government. 

4.  That  the  city  of  Pittsburg  passed  an  ordinance  Dec.  22, 
1885,  by  which,  in  consideration  of  the  mutual  covenants  con- 
tained in  the  ordinance,  the  city  agreed  not  to  make  any  other 
extension  of  her  water  pipes  on  the  South  Side  for  a  period  of 
twenty-one  years  from  the  date  of  the  ordinance ;  and  that,  by 
the  said  ordinance,  the  Monongahela  Water  Co.  was  requii'ed 
to  contract  that  it  would  thereafter,  and  for  a  terra  of  twenty- 
one  years,  make  their  assessments  of  all  water  rents  on  the 
South  Side  at  rates,  in  all  cases,  not  exceeding  the  water  rates 
in  each  class  of  water  rents  assessed  by  the  city  in  the  wai-ds 
lying  between  the  Allegheny  and  Monongahela  rivei*s. 

5.  In  pui-suance  of  the  ordinance  last  aforesaid,  the  city  of 
Pittsburg  and  the  Monongahela  Water  Co.  entered  into  a  con- 
tract, dated  Dec.  28,  1885,  a  copy  of  which  is  attached  to  the 
bill  as  Exhibit  '*  C,"  whereby  the  Monongahela  Water  Co. 
bound  itself  for  the  term  of  twenty-one  years,  to  make  its  assess- 
ments on  all  water  rents  upon  the  South  Side  at  rates  not 
higher  than  those  in  each  class  of  water  rents  assessed  by  the 
city  in  the  wards  lying  between  the  Allegheny  and  Mononga- 
hela rivers,  and  to  continue  to  supply  water  to  and  for  the  said 
South  Side  wards,  for  a  period  of  twenty-one  years. 

6.  That,  by  virtue  of  the  ordinance  fii*8t  above  mentioned, 
passed  Sept.  23, 1880,  no  water  rents  are  assessed  by  the  assess- 
ors of  the  city  upon  the  public  school  buildings  or  houses  in 
that  portion  of  the  city  lying  between  the  Allegheny  and  Mo- 
nongahela rivers. 

.  7.  That,  contraiy  to  said  contract  with  the  Monongahela 
Water  Co.,  the  said  water  company  has  continued  to  assess 
water  rents  upon  the  public  schoolhouses  or  buildings  of  the 
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Bub-school  districts  of  the  South  Side  down  to  the  present  time. 

8.  That  the  plaintiffs,  believing  that  the  water  company  is 
not  entitled  to  collect  the  amounts  assessed,  nor  to  assess  pub- 
lic school  buildings  for  water  rents,  on  the  South  Side,  have 
refused  to  pay  the  water  rent  so  assessed  within  the  past  year 
or  two,  and  the  water  company,  in  consequence  of  such  refusal, 
have  threatened  to,  and  have  given  notice  of  their  intention  to 
shut  the  water  off  from  the  said  public  schoolhouses. 

9.  That  the  water  company  has  already  shut  the  water  off 
from  the  said  public  school  buildings  in  the  St.  Clair  Sub-School 
District,  the  Humboldt  Sub-School  District,  the  Mt.  Washing- 
ton Sub-School  District  and  the  Allen  Sub-School  District, 
thereby  rendering  it  impossible  to  put  the  schoolhouses  in  a 
sufficiently  clean  condition  for  the  attendance  of  pupils  and 
teachers. 

10.  That,  if  the  water  is  shut  off  from  the  public  school 
buildings,  it  would  be  impossible  to  place  said  buildings  in  proper 
condition,  and  during  the  school  term  it  would  be  greatly  inju- 
rious to  the  health  of  the  teachers  and  pupils,  and  render  it 
impossible  to  use  the  building. 

1%.  That  the  plaintiffs  are  willing  to  pay  a  just  water  rent  if 
the  court  should  decree  that  the  water  company  is  entitled  to 
assess  and  collect  the  same. 

The  material  portions  of  the  contract  referred  to  in  the  bill 
were  as  follows  .  ^- 

*'  For  and  in  considerftiSbn  of  the  mutual  covenants  herein 
contained,  the  said  city  of  Pittsburg  hereby  agrees  not  to  make 
or  cause  to  be  made  any  further  extension  of  her  water  pipes 
on  the  South  Side  of  the  Monongahela  river  (being  from  the 
Twenty-fourth  to  the  Thirty-sixth  wards  both  inclusive)  than 
are  now  authorized  by  the  ordinance  of  said  city  to  be  extended 
or  laid,  for  and  during  the  period  of  twenty-one  yeai's  froift  the 
date  of  these  presents. 

"  That  the  said  Monongahela  Water  Co.,  its  successors  and 
assigns,  shall  hereafter,  and  for  said  term  of  twenty-one  years, 
make  its  assessments  of  all  water  rents  in  the  said  wards  at 
rates  not  higher  than  those  in  each  class  of  water  rents  assessed 
by  the  said  city  of  Pittsburg  in  the  wards  lying  between  the 
Monongahela  and  Allegheny  rivers. 

^^  That  the  said  city  of  Pittsburg  shall  supply  her  mains,  now 
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laid  or  being  laid  on  the  South  Side  of  said  city,  with  water  for 
the  puipose  of  supplying  the  fire-plugs  along  the  lines  of  said 
mains,  and  for  using  the  water  on  the  street  ways  and  for  no 
other  purpose  whatever. 

"  That  the  said  Monongahela  Water  Co.,  its  successors  and 
assigns,  shall  supply  all  the  other  fire-plugs  now  or  hereafter 
put  in,  in  its  territory,  by  the  said  city,  with  an  ample  supply 
of  water  without  any  chai-ge  or  cost  to  the  city  of  Pittsbui-g ; 
provided,  however,  that  all  fii'e-plugs  in  said  territory  shall  be 
put  in,  connected  with  the  mains  and  kept  in  good  condition  by 
the  said  city." 

Defendants  filed  an  answer  in  which  they  averred  that  they 
had  a  right  to  assess  and  collect  a  reasonable  amount  for  the 
water  supply,  and  that  from  the  time  of  making  the  said  con- 
tract they  had  assessed,  and  the  officQi*s  of  the  sub-school  dis- 
tricts had  paid  the  amount  claimed  annually  as  they  had  done 
before  said  contract  was  made,  and  that  the  city  of  Pittsburg 
had  also  paid  for  water  supplied  to  public  buildings,  and  for 
all  other  purposes  except  for  fii'e-plugs  which  were  specially 
excepted  by  the  contract. 

The  case  was  heard  on  bill  and  answer.  The  court  entered 
the  following  decree : 

"  And  now,  viz :  September  24,  1894,  this  case  came  on  for 
hearing  on  bill  and  answer  filed,  and  was  argued  by  counsel,  and 
thereupon,  upon  considemtion  thereof,  it  is  ordered,  adjudged 
and  decreed  that  the  said  defendant,  the  Monongahela  Water 
Company,  its  officei*s,  agents  and  employees,  be  enjoined  and 
restrained  from  shutting  off,  stopping  or  interfering  with  the  fi-ee 
supply  of  water  through  the  pipes  and  conduits  of  the  said  defend- 
ant company  to  the  school  buildings  of  the  several  sub-school 
districts  of  the  city  of  Pittsburg,  plaintiffs  in  the  said  bill  filed. 

"  And  it  is  further  ordered  that  the  costs  of  this  proceeding 
be  paid  by  the  defendant,  the  Monongahela  Water  Company. 

Error  assigned  was  above  decree. 

Johns  Mc  Cleave^  D,  T.  Watson  and  Thomas  Z>.  Camahan  with 
him,  for  appellant. 

Wm.  L.  Monro  and  Thomas  Patterson^  for  appellee. 
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Opinion  by  Mb.  Justiob  Mitchell,  Jan.  7, 1895 : 
The  third  clause  of  the  agreement  between  the  city  of  Pitts* 
burg  and  the  appellant,  provides  that  the  appellant  shall  make 
its  assessments  of  water  rents  in  the  stipulated  territory  ^^  at 
rates  not  higher  than  those  in  each  class  of  water  rents  assessed 
by  the  city  of  Pittsburg  in  the  wards  between  the  rivers." 
This  is  the  clause  on  which  the  bill  is  founded,  and  if  it  were 
all  that  the  agreement  contained  on  the  subject  it  might  fairly 
be  held  to  apply  to  exemptions,  although  it  speaks  only  of 
**  assessments  "  and  "  rates  "  for  different  classes  of  rents,  and 
does  not  in  terms  refer  to  exemptions  at  all.  The  next  clause 
however  provides  that  the  city  shall  furnish  water  to  her  own 
mains  then  laid  or  being  laid,  for  the  purpose  of  supplying  the 
fire-plugs  and  watering  the  streets  along  the  lines  of  said 
mains.  The  next,  or  fifth  clause,  then  provides  that  the  appel- 
lant shall  supply  all  the  other  fire-plugs  then  or  thereafter  put  in 
by  the  city,  without  any  charge.  These  two  clauses  show  con- 
clusively that  the  subject  of  exemptions  was  considered  and 
provided  for  by  the  parties.  If  the  construction  contended  for 
by  the  complainants  is  correct  then  the  city,  making  no  assess- 
ment for  its  own  fire-plugs  or  street  watering  between  the  riv- 
ers, as  it  is  agreed  that  it  did  not  then  or  now,  would  have  been 
entitled  to  have  all  its  plugs  on  the  south  side  supplied  by  the 
water  company  free,  and  clause  five  would  have  been  superflu- 
ous, and  clause  four  in  conflict  with  the  intent  of  the  parties. 
These  two  clauses  therefore  show  the  construction  put  by  the 
parties  themselves  on  the  contract,  and  they  show  also  that 
the  subject  of  exemptions  was  in  their  minds  and  was  disposed 
of  by  them.  The  specification  of  a  limited  class  of  exemp- 
tions, fire-plugs  not  on  the  line  of  the  city's  pipes  already  laid 
or  being  laid,  shows  that  no  other  class  was  to  be  exempt. 
Expressio  unius  exclusio  alterius. 

This  inevitable  deduction  from  the  language  of  the  agree- 
ment is  strengthened,  though  it  is  not  necessary,  by  the  circum- 
stances. The  water  company  was  then  charging  schoolhouses. 
If  the  intention  was  that  thereafter  it  should  not  do  so,  it  is  to 
be  presumed  that  their  exemption  would  have  been  provided 
for  as  that  of  fire-plugs  was.  And  the  conduct  of  the  parties 
is  in  entire  accord  with  this  view,  for  the  water  rents  were 
regularly  charged  by  the  appellant  and  regularly  paid  by  the 
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school  districts  for  eight  yeai*s,  before  the  latter  gave  any  sign  of 
their  present  idea  of  their  rights.  Even  if  the  contract  were 
much  more  obscure  or  doubtful  than  it  is,  this  conduct  of  the 
parties  for  such  a  period  would  have  great  weight  in  a  court  of 
equity  against  the  present  claim. 

As  to  the  suggestion  that  the  city  may  place  a  nominal  assess- 
ment on  its  schoolhouses,  and  the  water  company  being  obliged 
to  follow,  there  would  result  a  superficial  and  unsubstantial 
distinction  between  being  bound  by  a  nominal  assessment  and 
not  bound  by  an  exemption,  it  is  only  necessary  to  say  that  if 
the  city  should  by  such  a  subterfuge  attempt  to  do  indirectly 
what  it  has  no  power  to  do  directly,  a  court  of  equity  would 
have  no  difficulty  in  dealing  promptly  and  effectually  with  such 
an  effort. 

Decree  reversed,  and  bill  directed  to  be  dismissed  with  costs. 


Amelia  R.  Speer  v.  Pittsburg,  Appellant. 

Road  law — Majority  of  owners — Act  of  May  16,  1891. 

Under  the  act  of  May  16,  1891,  P.  L.  75,  the  **  majority  in  interest  and 
naraber  of  owners  of  property  abutting  on  the  line  of  the  proposed  improve- 
ment," means  the  majority  of  ownei*s  on  the  portion  of  the  street  to  be 
actually  improved,  and  not  the  majoiity  of  the  owners  on  the  whole  of  the 
street. 

Argued  Nov.  9, 1894.  Appeal,  No.  810,  Oct.  T.,  1894,  by 
defendant,  from  order  of  C.  P.  No.  1,  Allegheny  Co.,  March  T., 
1893,  No.  298^,  on  appeal  from  ordinance  authorizing  the  open- 
ing of  a  street.  Before  Sterrett,  C.  J.,  Green,  Williams, 
McCoLLUM,  Mitchell,  Dean  and  Fell,  JJ.    Affirmed. 

Appeal  from  ordinance  authorizing  the  opening  of  a  portion 
of  Hamilton  avenue  in  the  city  of  Pittsburg. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  court  made  the  following  order : 

"  And  now,  to  wit,  September  29,  A.  D.  1894,  the  foregoing 
matter  came  on  to  be  heard  upon  petition  and  answer,  and  after 
8u:^ument  and  upon  due  consideration  thereof,  the  court  find 
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and  determine  that  the  said  improvement,  to  wit,  the  opening  of 
Hamilton  avenue  between  Fmnkstown  avenue  and  Fifth  ave- 
nue was  not  petitioned  for  by  a  majority  in  number  and  inter- 
est of  the  owners  of  property  fronting  or  abutting  thereon  as 
i*equii*ed  by  law«  and  the  said  ordinance  is  accordingly  there- 
fore quashed." 

Error  assigTied  was  above  order. 

William  C.  Moreland^  Thomas  D,  Camahan  with  him,  for 
appellant,  cited:  Ferguson's  Ap.,  159  Pa.  88  ;  Chambers's  Ap., 
159  Pa.  20;  McClure's  Ap.,  187  Pa.  590;  Chestnut  Ave.,  68 
Pa.  81. 

J.  M,  Hunter^  R,  B.  Ivory  and  J.  A,  Beatty  with  him,  for 
appellee,  cited :  Morewood  Ave.,  159  Pa.  20 ;  Act  of  May  16, 
1891,  §§  9,  10,  P.  L.  75. 

Per  Curiam,  Jan.  7, 1895 : 

This  proceeding,  in  the  court  below,  was  under  section  10 
of  the  act  of  May  16, 1891,  P.  L.  75,  which  provided,  inter  alia, 
for  an  appeal  to  the  court  of  common  pleas,  and  makes  it  the 
duty  of  that  court  to  inquire  and  determine  whether  certain 
municipal  improvements  were  petitioned  for  by  the  requisite 
majority  of  property  owners  "on  the  line  of  the  proposed 
improvement,"  etc.  The  preceding  section  of  the  act  declares: 
**  Eveiy  municipal  corpoi*ation  shall  have  power  to  open,  widen, 
sti-aighten  or  extend  streets  or  alleys,  or  parts  thereof,  within 
its  limits,  and  to  vacate  the  same  upon  the  petition  of  a 
majority  in  interest  and  number  of  ownera  of  property  abutting 
on  the  line  of  the  proposed  improvement,  to  be  verified  by  aflB- 
davit  of  one  or  more  parties,"  etc. 

In  its  answer,  the  defendant  admits  that  a  majority  in  inter- 
est and  number  of  the  ownera  of  property  abutting  on  the  line 
of  the  new  portion  of  Hamilton  avenue,  to  wit,  the  part  thereof 
between  Fifth  avenue,  on  the  east,  and  Frankstown  avenue, 
near  Station  street,  on  the  west,  did  not  petition  for  the  ordi- 
nance in  question ;  but,  in  same  connection,  it  avei*s  that  a 
majority  in  interest  and  number  of  the  property  owners  on  the 
entire  line  of  said  Hamilton  avenue,  from  its  junction  with 
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Frankstown  avenue,  on  the  west,  to  the  easterly  line  of  the 
city,  did  so  petition,  and  that  "all  the  parties  owning  property 
fronting  or  abutting  upon  the  entire  line  of  the  improvement 
are  interested  in  the  opening  of  each  part  thereof,  and  there- 
fore such  petition  must  be  signed  by  such  majority  in  number 
and  interest." 

It  also  admits  that  Hamitton  avenue,  from  Fifth  avenue  to 
the  eastern  line  of  the  city  "had  been  previously  lawfully 
opened  and  portions  thereof  graded  and  paved." 

From  these  and  other  admissions  it  conclusively  appears 
that  the  only  part  of  Hamilton  avenue  that  remained  unopened 
when  the  petition  in  question  was  signed,  and  for  the  opening 
of  which  the  signei-s  could  have  petitioned,  was  that  part  of 
said  avenue  running  west  from  Fifth  avenue,  the  other  part, 
extending  east  from  Fifth  avenue  to  the  city  line,  having  been 
previously  opened.  It  also  appeaiu  that  the  opening  of  said 
unopened  part  of  Hamilton  avenue  was  not  petitioned  for  by  a 
majority,  in  number  and  interest,  of  the  property  ownera  front- 
ing or  abutting  thereon.  These  facts  being  conclusively  estab- 
lished, the  ordinance  of  councils,  passed  in  pursuance  of  the 
petition  containing  less  than  a  majority  of  legally  qualified 
signers,  was  quashed  by  the  court  below. 

The  court  was  clearly  right  in  construing  the  9th  section  of 
the  act,  above  quoted,  as  it  did.  Any  other  construction  would 
be  conti-ary  to  the  letter  as  well  as  the  manifest  spirit  of  the 
act.  As  stated  in  appellant's  history  of  the  case,  "  It  has  been 
the  practice,  with  perhaps  this  single  exception,  to  pass  ordi- 
nances for  the  opening  and  vacation  of  streets  upon  petitions 
signed  by  a  majority,  in  interest  and  number,  of  owners  of 
property  abutting  upon  the  parts  to  be  opened  or  vacated." 
This  is  correct  practice  and  should  be  adhered  to. 

Decree  affirmed  and  appeal  dismissed  with  costs  to  be  paid 
by  appellant. 
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Commonwealth  v.  Rudolph  Harmel,  Appellant.         171  478 

Commonwealth  v.  Jacob  Coon,  Appellant.  {^J   ^| 

I 

[Marked  to  be  reported.] 

Hawking  and  peddling^Sale — Bailment — Act  of  Feb.  6, 1830. 

A  person  went  from  house  to  house  delivering  clocks  under  a  written 
agreement  which  stated  that  a  clock  was  rented  for  the  term  of  thirteen 
months  at  the  rate  of  twenty-five  c^nts  per  week,  or  thirteen  dollai*s  for 
tlie  term,  and  the  lessee  might  at  any  time  during  the  term  purchase  the 
clock  for  the  price  of  thirteen  dollars,  and  be  allowed  all  rents  as  a  credit 
on  such  purchase.  Defendant  admitted  that  he  sold  clocks.  A  witness 
testified  that  defendant  offered  to  sell  a  clock  to  her,  that  she  took  it,  and 
that  the  paper  relied  on  as  a  lease  was  produced,  executed  and  left  with 
her  as  a  receipt  for  the  money  paid.  Eeld^  that  a  judgment  against 
defendant  for  peddling  clocks  without  a  license  in  violation  of  the  act  of 
Feb.  6,  1830,  P.  L.  39,  was  properly  entered. 

Consliluiion^Aci  of  Feb,  6,  ISSO— Selling  clocks^Inierstate  commerce. 
The  act  of  Feb.  6,  1830,  P.  L.  39,  forbidding  the  peddling  of  clocks 
without  a  license,  does  not  interfere  with  intei*state  commeixje,  and  is  nut 
in  violation  of  the  Constitution  of  the  United  States. 

Clocks  may  be  sent  into  this  state  in  manufacturers^  packages,  and  may 
be  sold  in  the  same  packages,  under  the  authority  of  the  interstate  com- 
merce clause  of  the  Constitution ;  but,  once  in  this  state  and  the  package 
opened  by  the  consignee,  the  disposition  of  the  separate  ailicles  at  retail 
is  infra-state  tra^c  and  subject  to  the  police  regulations  that  experience 
may  show  to  be  necessaiy  for  the  protection  of  citizens  in  the  comfort  of 
their  homes  and  the  enjoyment  of  their  property.  By  Mr.  Justice  Wil- 
liams. 

Argued  Nov.  9, 1894.  CeHiomri  and  appeal,  No.  186,  Oct.  T., 
1894,  by  defendant,  from  judgment  of  Q.  S.  Allegheny  Co., 
in  favor  of  plaintiff  on  appeal  from  judgment  of  justice  of  peace. 
Before  Stereett,  C.  J.,  Green,  Williams,  McCollum, 
Mitchell,  Dean  and  Fell,  JJ.    AflBrmed. 

Appeal  from  summary  conviction. 

From  the  record  it  appeared  that  defendant  was  arrested  and 
charged  before  a  justice  of  the  peace  with  peddling  clocks  with- 
out a  license,  under  the  act  of  Feb.  6,  1830,  P.  L.  39.  At  the 
time  appellant  was  arrested  he  was  canvassing  for  clocks  for 
the  American  Wringer  Co.,  a  Rhode  Island  corporation.  The 
so-called  lease  was  in  the  following  form : 
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"  Article  No.  11,863.  May  21, 1894. 

"This  indenture  witnesseth  that  The  American  Wringer 
Co.,  successor  to  the  Metropolitan  Mfg.  Co.,  the  firat  party, 
does  hereby  rent  unto  Mrs.  B.  Daly,  the  second  party,  one  clock 
the  term  of  18  months  from  the  date  hereof,  for  the  use  of  which 
clock  said  second  pai-ty  agrees  to  pay  to  said  first  party  the  sum 
of  25  cents  rent  per  week,  in  advance,  which  sum  said  second 
party  agrees  is  a  reasonable  rental  therefor ;  and  said  second 
party  further  agrees,  that  at  any  time  during  the  term  of  this 
lease  when  said  rent,  or  any  pait  of  it,  shall  be  in  arreai's 
and  unpaid,  the  said  second  party  will  deliver  up  said  clock  to 
said  first  party  and  forfeit  the  residue,  if  any,  of  the  term  of 
this  rental,  said  second  party  to  so  deliver  up  said  clock  in  as 
good  condition  as  when  by  them  received,  the  natural  wear 
and  decay  only  excepted. 

*'  Husband's  Place  of  Business :     Name,  Mrs.  B.  Daly,  [sbal.] 

"  Residence,  Turtle  Creek. 

**  We,  The  American  Wringer  Co.,  successor  to  the  Metropol- 
itan Mfg.  Co.,  the  fii-st  party  in  the  foregoing  rental,  agree  that 
said  second  party  may  purchase  at  any  of  the  stores  of  the 
said  first  party  the  above  described  article  at  any  time  during 
the  term  of  the  above  described  rental  for  the  price  of  $13.00 
in  cash,  and  be  allowed  as  a  credit  on  such  cash  purchase  what- 
ever said  second  party  has  paid  thereon  as  rent  under  the  above 
agreement. 

"  Signed,  The  American  Wringer  Co.,  successor  to  The 
Metropolitan  Mfg.  Co.,  opposite  depot." 

It  appeared  that  defendant  had  admitted  that  he  was  selling 
clocks,  and  there  was  evidence  that  he  had  given  the  so-called 
lease  as  a  receipt  for  the  purchase  money  of  a  clock.  The  evi- 
dence as  to  this  appears  by  the  opinion  of  the  Supreme  Coui-t. 

The  defendant  was  summaiily  convicted  before  the  justice 
of  the  peace.  On  appeal  the  court,  Porter,  J.,  entered  the 
following  judgment : 

"The  defendant,  Rudolph  Harmel,  is  adjudged  guilty  of 
going  from  place  to  place  to  sell  and  expose  for  sale  clocks 
without  a  license  so  to  do  being  by  him  first  obtained  ;  and  the 
said  defendant  is  adjudged  to  forfeit  and  pay  the  sum  of  fifty 
dollars ;  and  in  default  of  payment  of  said  forfeiture  it  is 
ordered  that  the  said  Rudolph  Harmel  be  committed  to  the 
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jail  of  Allegheny  county  until  discharged  by  due  process  of 
law." 

Error  assiffned  was  entry  of  above  judgment,  quoting  it. 

W,  K.  Shira8^  J,  W,  Kinnear  and  Geo,  Shiras^  8df,  with  him, 
for  appellant. — A  police  regulation  must  be  directed  against  a 
business  or  practice  that  is  harmful,  not  against  some  of  the 
pei'sons  who  may  engage  in  it :  Sayre  Boro.  v.  Phillips,  148 
Pa.  482. 

Wolf  V.  Clark,  2  Watts,  298,  is  the  only  case  we  have  found 
where  this  act  was  directly  before  the  Supreme  Court.  This 
case  held  that  the  act  of  1799  and  the  act  of  April  2, 1830,  the 
general  peddling  act,  did  not  repeal  or  affect  the  act  of  Feb.  6, 
1830,  regulating  tin  and  clock  peddlers. 

If  the  act  of  1830  is  not  a  police  regulation  it  is  void  as  a 
regulation  of  trade:  Sayre  Boro.  v.  Phillips,  148  Pa.  482; 
Millerstown  v.  Bell,  123  Pa.  151 ;  Com.  v.  Northern  Liberties 
Gas  Co.,  12  Pa.  318 ;  Brennan  v.  Titusville,  153  U.  S.  289; 
Welton  V.  Missouri,  91  U.  S.  282. 

Defendant  was  not  a  peddler  and  was  not  peddling  or  hawk- 
ing clocks  in  violation  of  the  act  in  question  when  arrested : 
Com.  V.  Gardner,  133  Pa.  284. 

Defendant  was  a  canvasser,  and  while  it  is  true  that  he  sought 
people  at  their  homes  and  took  orders,  he  made  no  sales  what- 
ever, he  collected  no  money,  the  rentals  were  collected  weekly 
or  monthly  by  regular  collectora.  There  was  no  opportunity 
for  imposition  as  in  the  case  of  peddlers:  Mfg.  Co.  v.  Heil, 
115  Pa.  487. 

At  the  time  the  act  of  Feb.  6, 1830,  was  passed,  there  was  no 
knowledge  or  thought  of  a  business  of  this  kind ;  and  therefore 
it  was  not  intended  to  interfere  with  transactions  of  this  nature. 
The  act  of  1830,  being  a  penal  statute,  must  be  construed 
strictly ;  if  there  is  any  doubt,  it  should  be  resolved  against  the 
commonwealth :  Cake  v.  Jacoby,  2  W.  N.  391. 

A,  B.  Stevenson^  for  the  Commonwealth. — The  act  does  not 
prohibit  the  sale  of  clocks  at  all,  but  on  the  contrary  its  provi- 
sions encourage  honest  and  legitimate  sales  in  these  goods,  by 
licensing  persons  of  good  moral  character  to  hawk  them. 


Digitized  by  VjOOQ IC 


92  COM.  V.  HARMEL,  Appellant. 

Argaraents— Opinion  of  the  Court.  [166  Pa. 

The  act  of  Feb.  6, 1830,  is  much  broader  and  less  stringent 
than  the  geneml  acts.  It  was  construed  by  this  court  in  1833, 
in  Wolf  V.  Clark,  2  Watts,  298,  and  was  then  held  valid  and 
has  never  been  doubted  since.  See  also  Com.  v.  Vrooman, 
164Pa.806;9Luz.  L.  R.  129. 

Sayre  v.  Phillips,  148  Pa.  482,  was  the  case  of  a  borough 
ordinance  that  discriminated  against  all  pei*sons  peddling,  etc., 
who  were  non-residents  of  Sayre. 

Defendant  was  a  mere  peddler  as  defined  by  Mr.  Justice  Wil- 
liams, of  this  court,  in  Com.  v.  Gardner,  133  Pa.  284,  and 
which  is  the  most  complete  description  of  the  peddler  and  his 
methods  recently  given  by  this  court. 

There  are  many  police  regulations  which  do  affect  interstate 
commerce,  but  which  have  been  and  will  be  sustained  as  clearly 
within  the  power  of  the  state :  Brennan  v.  Titusville,  153 
U.  S.  289 ;  Fieklen  v.  District,  145  U.  S.  1. 

The  question  of  bailments  or  ownership  of  the  clocks  has  no 
application  here,  as  this  court  has  held  that  whether  defendant 
was  the  owner  or  not  can  make  no  difference :  Wolf  v.  Clark, 
2  Watts,  298 ;  Gibson  v.  Kauffield,  63  Pa.  168. 

Opinion  by  Mr.  Justice  Williams,  Jan.  7, 1895 : 

The  judgment  now  appealed  from  rests  on  three  distinct  find- 
ings of  fact  made  by  the  learned  judge  of  the  court  below. 
These  are,  first,  that  the  defendant  was  engaged  in  April,  1894, 
in  the  business  of  selling  clocks  in  Allegheny  county ;  second, 
that  he  made  his  sales  not  as  a  merchant  having  a  place  of  busi- 
ness but  as  a  peddler  going  from  house  to  house  and  exposing 
his  clocks  for  sale  in  the  homes  he  had  invaded ;  and,  third, 
that  he  was  in  so  doing  violating  the  act  of  6th  February,  1830, 
P.  L.  39,  as  he  had  no  license  authorizing  him  to  sell  clocks. 

These  findings  have  not  the  conclusive  effect  of  a  verdict 
but  they  are  entitled  to  great  weight,  and  will  not  be  disturbed 
unless  plain  error  is  shown.  As  to  the  second  and  third  find- 
ings no  serious  question  is  raised.  It  is  conceded  that  the 
defendant  had  no  license  under  the  act  of  1830,  and  it  is  not 
denied  that  he  carried  his  clocks  from  house  to  House  and  dis- 
posed of  them  wherever  he  could  bring  a  possible  customer  to 
bay. 

The  first  finding  is  attacked  on  the  allegation  that  the  defend- 
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ant  did  not  sell  clocks  but  let  them  for  hire,  and  that  the 
persons  who  took  them  were  bailees  and  not  purchasera.  In 
support  of  this  position  the  written  agreement  made  with  cus- 
tomers was  relied  on.  It  provided  that  the  American  Wringer 
Company  rents  one  clock  for  the  term  of  thirteen  months  at 
the  rent  of  twenty-five  cents  per  week  or  thirteen  dollars  for 
the  term,  and  the  lessee  may  at  any  time  during  the  term  pur- 
chase the  clock  for  the  price  of  thirteen  dollara  and  be  allowed 
all  rents  as  credit  on  such  purchase.  Now  let  it  be  conceded 
that  this  agreement  may  be  enforced  according  to  its  terms 
between  the  parties  because  it  is  their  agreement ;  the  question 
still  remains,  what  is  its  legal  effect  as  to  the  rights  of  creditors 
or  the  commonwealth  ?  The  rent  and  the  price  of  the  article 
are  the  same.  The  payment  of  the  price  passes  the  title  to  the 
purchaser.  It  was  plain  to  the  court  below  that  the  device  of 
a  lease  was  a  cover  for  an  actual  sale  in  violation  of  the  act  of 
1830,  so  thin  as  to  be  tmnsparent.  The  justice  of  the  peace 
before  whom  they  were  first  brought  testifies  that  the  defend- 
ant admitted  that  he  was  selling  clocks.  The  constable  who 
arrested  him  testifies  that  he  saw  him  going  from  house  to  house 
peddling  clocks.  Maggie  Tyrie,  a  witness,  says  he  offered  to 
sell  a  clock  to  her.  She  finally  took  it,  and  the  paper  relied  on 
as  a  lease  was  produced,  executed  and  left  with  her  as  a  receipt 
for  the  money  paid.  Two  other  witnesses  testified  that  clocks 
were  offered  to  them  to  be  paid  for  by  monthly  or  weekly  pay- 
ments. G.  H.  Rishel,  the  geneml  agent  of  the  American 
Wringer  Company  at  Pittsburg,  testified  that  the  company  was 
a  corporation  created  under  the  laws  of  Rhode  Island  ;  that  the 
clocks  were  made  in  Connecticut  and  sent  to  him  in  original 
packages.  By  him  they  were  delivered  to  the  road  agents  of 
the  company,  who  sold  them  at  retail  upon  a  commission.  In 
answer  to  the  question  "On  what  terms  are  they  sold?"  his 
answer  was  **  They  are  sold  on  monthly  installments."  This 
testimony  clearly  warranted  the  first  finding  of  fact,  viz :  that 
the  clocks  were  sold,  and  that  the  lease  or  instrument  so  called 
was  a  device  contrived  to  evade  the  act  of  1830,  and  defeat  its 
salutary  provisions. 

The  findings  of  fact  standing  undisturbed,  there  is  but  one 
question  left  and  that  a  question  of  law.  Is  the  act  of  1830 
constitutional  ?    It  is  not  alleged  that  it  violates  any  provision 
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of  tbe  Constitution  of  this  state,  but  it  is  said  that  it  violates 
the  Constitution  of  the  United  States  because  it  interferes  with 
intei-state  commerce.  But  how  does  it  interfere  with  interstate 
commerce  ?  It  is  a  part  of  a  system  of  police  legislation,  begin- 
ning as  early  as  1784,  directed  against  the  business  of  peddUng 
because  of  the  fraud  and  crime  connected  with  it.  The  act  of 
1784  in  its  preamble  recites  the  mischief  requiiing  a  remedy, 
thus:  "Whereas  many  idle  and  vagrant  pereons  may  come 
into  this  state  and  under  pretence  of  being  hawkers  and  peddlers 
may  greatly  impose  on  many  persons  in  the  quality  and  price 
of  goods,  and  also  commit  felonies  and  other  misdemeanors ; 
for  preventing  such  inconveniences  and  evil  practices,  and  to 
the  intent  that  no  person  may  be  admitted  to  follow  the  business 
of  hawkers  and  peddlers  within  this  state  but  those  who  are  of 
known  honesty  and  civil  behavior ; "  and  then  follow  the  pro- 
visions of  the  statute  requiring  proof  of  good  moral  character 
and  the  payment  of  a  license  fee  by  the  applicant.  As  new 
bi-anches  of  this  peripatetic  commerce  have  sprung  up  the  leg- 
islature has  extended  the  prohibition  of  the  act  of  1784  to  them. 
As  early  as  1830  the  peddling  o£  worthless  clocks  became  an 
evil  of  sufQcient  magnitude  to  attract  the  attention  of  the  leg- 
islature, and  in  that  year  the  act  now  before  us  was  passed 
requiring  all  persons,  resident  or  non-resident,  desiring  to 
embark  in  the  business,  to  make  proof  before  the  court  of  quar- 
ter sessions  of  their  "  good  moral  character "  and  to  obtain  a 
license  authorizing  them  to  peddle  clocks.  The  purpose  of  the 
act  was  to  secure  some  measure  of  protection  for  the  citizens  of 
the  commonwealth  against  the  frauds  pmcticed  upon  them  by 
strangei*s  who  had  no  place  of  business  in  the  state  and  who 
when  wanted  to  answer  for  their  cheats  and  crimes  were  safely 
beyond  the  reach  of  process. 

This  court  has  uniformly  asserted  the  validity  of  such  leg- 
islation as  a  reasonable  and  proper  exercise  of  the  police  power 
and  we  do  not  propose  to  tmvel  over  the  argument  again  in 
this  case. 

It  is  urged  that  the  act  is  a  tinde  regulation  like  the  ordi- 
nance of  Sayre  borough  considered  in  148  Pa.  482.  But  this 
statute  is  not  dii-ected  against  certain  persons  engaged  in  ped- 
dling clocks.  It  is  directed  against  all  persons.  It  does  not 
distinguish  between  the  citizens  of  different  civil  subdivisions 
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of  this  state  or  between  citizens  of  Pennsylvania  and  those  of 
any  other  state.  It  is  directed  against  the  business  of  peddling 
clocks  by  whomever  undertaken.  It  does  not  however  prohibit 
the  business,  but  regulates  it.  The  regulation  is  reasonable. 
It  is  impartial  in  its  operation.  It  is  general  in  its  application. 
It  meets  the  tests  required  by  Millerstown  v.  Bell,  123  Pa.  151, 
by  Sayre  Borough  v.  Phillips,  148  Pa.  482,  and  by  Welton  v. 
Missouri,  91  U.  S.  275. 

In  the  recent  case  of  Brennan  v.  The  City  of  Titusville,  the 
judgment  of  this  court  was  reversed  by  the  Supreme  Court  of 
the  United  States  on  the  ground  that  the  ordinance  upon  which 
the  prosecution  rested  was  not  a  police,  but  a  ti-ade  regulation, 
but  it  was  said  in  that  case  that  "  by  virtue  of  its  jurisdiction 
over  persons  and  property  within  its  limits  a  state  may  provide 
for  the  security  of  the  lives,  limbs,  health  and  comfoit  of  per- 
sons, and  the  protection  of  property  so  situated,"  subject  to  the 
qualification  that  a  "subject-matter  which  has  been  confided 
exclusively  to  Congress  by  the  constitution  is  not  within  the 
police  power  of  the  state  unless  placed  there  by  congressional 
action.'* 

We  submit  with  great  respect  that  the  control  of  no  branch 
of  retail  trade  "  has  been  confided  exclusively  to  Congress  by  the 
constitution ; "  and  that  the  interstate  commerce  clause  was 
never  intended  to  do  more  than  keep  the  great  channels  of  com- 
merce open,  and  to  guard  against  such  obstructions  as  state 
custom  houses,  state  inspections,  state  taxes  and  the  like  on 
goods  passing  from  manufacturer  or  wholesaler  in  one  state  to 
retail  dealer  or  consumer  in  another. 

It  must  be  conceded  that  these  clocks  may  be  sent  into  this 
state  in  manufacturer's  packages,  and  they  may  be  sold  in  the 
same  packages  under  the  authority  of  the  intei-state  commerce 
clause ;  but  once  in  this  state  and  the  package  opened  by  the 
consignee,  the  disposition  of  the  sepamte  articles  at  retail  is 
infra-state  traflSc  and  subject  to  the  police  regulations  that  expe- 
rience may  show  to  be  necessary  for  th3  protection  of  citizens 
in  the  comfort  of  their  homes  and  the  enjoyment  of  their  prop- 
erty. To  deny  this  power  to  the  states  and  to  assert  that  the 
wandering  and  unscrupulous  adventurers  who  buy  their  brass 
jeweliy  or  worthless  clocks  on  one  side  of  a  state  line  may,  as 
agents  of  interstate  commerce,  invade  any  other  state  to  cheat 
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and  defi'aud  its  citizens,  is  to  degmde  the  whole  subject  and  to 
create  needless  friction  between  the  general  government  and 
the  people  of  the  sevei-al  states. 

It  is  suggested  that  these  clocks  standing  on  the  shelves  of 
purchasers  belong  to  the  Rhode  Island  corpomtion  still.  This 
overlooks  the  finding  of  the  court  below  that  they  were  sold. 
It  overlooks  the  testimony  of  the  general  agent  of  the  corpo- 
ration who  says  distinctly  *'  they  were  sold  on  monthly  install- 
ments." 

Finally  the  general  principle  that  penal  statutes  ai*e  to  be 
strictly  construed  is  appealed  to  as  a  reason  for  reversing  the 
judgment  of  the  court  below.  We  cannot  see  its  applicability. 
The  statute  forbids  the  peddling  of  clocks.  .The  defendant 
was  fairly  and  properly  convicted,  on  the  evidence,  of  violating 
the  statute.'  He  did  exactly  that  thing  which  the  statute  com- 
manded him  not  to  do.  He  has  been  found  guilty  of  violating 
it  and  this  finding  is  abundantly  supported  by  the  testimony. 
He  should  therefore  sufiEer  the  penalty  he  has  incurred. 

If  any  vestiges  of  the  police  power  of  the  states  remain  to 
them  for  the  protection  of  the  property  or  of  the  comfort  of 
the  people,  we  must  think  the  statute  now  before  us  is  a  proper 
exercise  of  that  power,  and  that  the  states  do  not  invade  the 
jurisdiction  of  Congress  when  they  seek  to  regulate  a  business 
conducted,  in  the  language  of  the  preamble  to  the  peddler's 
act,  by  "  idle  and  vagrant  persons,"  and  in  a  manner  that  does 
"  greatly  impose  on  many  pei-sons  in  the  quality  and  price  of 
goods,"  and  which  results  in  the  commission  by  these  irrepress- 
ible vagrants  of  **  felonies  and  other  misdemeanors." 

We  cannot  bring  oui-selves  to  doubt  the  validity  of  the  stat- 
ute of  6th  February,  1830,  or  the  justice  of  the  conviction 
and  judgment  appealed  from 

The  judgment  is  affirmed. 


Digitized  by  VjOOQ IC 


MILLER'S  ESTATE.     MILLER'S  APPEAL.  97 

1895.]  Sjllabos. 

Alexander  H.  Miller's  Estate.     Appeal  of  Alexander 
H.  Miller,  Jr. 

[Marked  to  be  reported.] 

Wills— Probaie^Notice—Parttes— Practice,  0.  C,  A  0.  P.—^lcfr  1856. 

If  DO  caveat  has  been  filed  with  the  register  of  wills  before  the  probate 
of  a  will  has  been  nmde«  the  remedy  of  one  desiring  to  contest  the  valid- 
ity of  the  will  is  by  an  appeal  from  the  decree  of  probate  to  the  orphans* 
court.  After  an  appeal  the  further  proceedings  are  before  the  orphans^ 
court  until  the  precept  is  lodged  in  the  common  pleas.  The  orphans* 
court  has  the  power  to  award  or  to  issue  citation  to  other  persons  inter- 
ested until  the  issue  goes  to  the  common  pleas.  From  that  time  on  until 
trial  and  verdict  the  power  and  the  duty  to  call  in  any  omitted  persons 
interested  passes  to  the  trial  court. 

If  the  record  does  not  disclose  the  names  of  the  several  persons  inter- 
ested in  the  esbite,  and  the  appellant  does  not  supply  the  necessary  infor- 
mation, the  application  may  be  dismissed  for  that  reason.  If,  however, 
the  record  does  disclose  the  names  of  all  necessary  parties,  or  if  the 
appellant  offers,  when  an  omission  appears,  to  supply  it  by  amendment 
or  in  any  other  proper  way,  the  application  cannot  be  dismissed  for  want 
of  parties,  for  all  that  is  needed  in  such  a  case  is  the  process  of  the  court 
to  warn  the  persons  who  have  not  appeared  of  the  pending  application, 
or  the  issue,  as  the  case  may  be. 

If  by  any  neglect  an  issue  goes  to  trial  and  a  verdict  is  taken  in  favor 
of  the  will  by  agreement  without  the  knowledge  of  one  or  more  of  the 
l^ersons  interested,  the  verdict  is  not  binding  on  such  persons,  but  will  be 
set  aside  at  his  request ;  or  the  omitted  party  will  be  allowed  to  take 
another  appeal,  if  the  time  for  so  doing  has  not  elapsed. 

It  is  not  necessary  to  make  one  of  the  parties  in  interest  a  party  to  the 
issue,  against  his  will,  but  it  is  the  duty  of  the  court  to  notify  him  of  the 
pendency  of  the  proceeding,  so  that  he  may  be  able  to  act  intelligently, 
and  to  take  such  position  in  regard  to  it  as  will  best  protect  his  own  inter- 
est in  the  estate  of  the  alleged  testati>r. 

Where  an  appeal  has  been  taken  within  five  years  from  the  probate  of 
the  will,  a  party  interested  in  the  estate  may  be  made  a  pai*ty  to  the  pro- 
ceeding after  the  expiration  of  five  years  from  the  date  of  the  probate. 

Issue  devisavU  vel  non — Repayment  of  legacy  by  legatee — Estoppel, 
A  legatee  who  has  received  his  legacy,  and  afterwards  concludes  to 
contest  the  will,  may  return  the  legacy  to  the  executors  and  so  relieve 
himself  from  the  operation  of  the  general  rule  that  forbids  him  to  take 
under  the  will  that  which  testator  gave  him,  and  at  the  same  time  deny 
its  validity  as  to  othera. 

Argued  Nov.  10, 1894.    Appeal,  No.  314,  Oct.  T.,  1894,  by 
heir,  from  decree  of  O.  C.  Allegheny  Co.,  June   T.,   1892, 
Vol.  cxlvi— 7 
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No.  202,  dismissing  petition  for  leave  to  appeal  from  register 
of  wills.  Before  Sterrett,  C.  J.,  Green,  Williams,  Mo 
CoLLUM,  Mitchell,  Dean  and  Fell,  JJ.     Reveraed. 

Petition  of  Alexander  H.  Miller  for  leave  to  appeal  from 
decision  of  register  admitting  the  will  of  Alexander  H.  Miller, 
deceased,  to  probate. 

The  facts  appear  by  the  following  opinion  of  McIlvainb,  P.  J., 
of  the  27th  judicial  district,  specially  presiding: 

"Alexander  H.  Miller  died  Sept.  4,  1887.  He  left  a  will, 
which  was  duly  probated  Sept.  10,  1887.  Among  other  things 
the  testator  provided  that  $500  should  be  paid  annually  to  his 
son  Alexander  H.  Miller,  Jr.,  during  his  natural  life ;  that  $200 
should  be  paid  annually  to  his  brother  George  W.  Miller,  and 
tliat  ^all  the  rest  and  residue'  of  his  estate,  real  and  personal 
(after  making  some  other  bequests)  should  go  to  his  son,  Flor- 
ence C.  Miller.  He  died  seized  of  both  real  and  personal  prop- 
erty. A  final  decree  of  distribution  of  peraonalty  was  made 
July  12,  1890,  and  the  annuities  of  Alexander  H.  Miller,  Jr., 
and  George  W.  Miller  (as  well  as  those  of  some  other  benefici- 
aries under  the  will),  which  were  a  lien  on  all  the  real  estate  of 
the  testator,  the  personal  and  real  estate  being  blended  in  the 
residuary  clause  of  his  will,  were,  by  an  order  of  this  court, 
after  notice  to  the  annuitants,  specially  charged  on  the  property 
ill  Pittsburg,  known  as  the  Monongahela  House,  to  the  relief  of 
other  real  estate.  The  executors  paid  to  Alexander  PL  Miller, 
Jr.,  his  annuity  up  until  June,  1892. 

''  On  June  27,  1892,  Alexander  H.  Miller,  Jr.,  presented  his 
petition  to  this  court  stivting  that,  on  June  17,  1892,  he  had 
appealed  from  the  probate  of  his  father's  will,  and  that  he  desired 
to  controvert  said  probate  on  the  ground  that  the  decedent '  was 
incapable  of  making  a  will  by  reason  of  mental  incapacity,'  etc., 
etc.,  and  prayed  that '  a  process '  might  be  awarded  directing  and 
commanding  the  executors,  Florence  C.  Miller  and  James  J. 
Donnell,  and  Zant  McD.  Miller,  Hampton  J.  Miller,  Florence 
C.  Miller,  Thomas  Holmes  Miller,  and  Mrs.  Virginia  B.  Wins- 
ton, and  Alexander  M.,  Virginia,  Maria  E.,  Joseph  B.,  Crossan 
C,  George  H.,  Sallie,  Lizzie,  and  Robert  Winston,  who  under 
the  said  will,  are  devisees  sharing  equally  in  a  legacy  of  $25,000, 
upon  the  decease  of  their  mother,  to  answer  this  petition. 
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"  On  June  27, 1892,  the  court  granted '  a  citation,  in  accordance 
with  the  prayer  of  said  petition,  to  be  served  upon  Florence  C. 
Miller,  James  J.  Donnell,  Zant  McD.  Miller,  and  all  others 
named  as  parties  therein.'  The  name  of  George  W.  Miller  the 
legatee  entitled  to  receive  an  annuity  of  $200,  which  was  charged 
on  the  Monongahela  House,  was  not  named  either  in  the  petition 
or  the  citation  which  issued  thereon ;  Zant  McD.  Miller  and 
Hampton  J.  Miller  were  never  sei'ved,  but  on  Sept.  27,  1894, 
the  day  the  present  motion  was  argued,  voluntarily  appeared. 
On  April  18,  1894,  Alexander  H.  Miller,  Jr.,  presented  to  this 
couit,  without  notice  to  the  proponents  of  the  said  will,  his  peti- 
tion, setting  forth  under  oath  that  George  W.  Miller  did  not 
appear  as  a  party  to  the  proceeding  instituted  by  him  in  1892 ; 
that  his  name  had  been  omitted  inadvertently  and  praying  that 
the  record  might  be  amended  by  adding  the  name  of  George 
W.  Miller  as  a  respondent,  and  that  a  citation  issue,  which  was 
duly  served.  George  W.  Miller  on  Sept.  8,  1894,  appeared  and 
filed  his  petition  asking  for  a  citation  on  Alexander  H.  Miller, 
Jr.,  to  show  cause  why  his  appeal  should  not  be  dismissed,  and 
on  the  same  day  Florence  C.  Miller  filed  a  similar  petition,  cita- 
tions issued  and  Alexander  H.  Miller,  Jr.,  filed  answers. 

*'In  October,  1892,  Florence  C.  Miller  by  his  attorneys  moved 
to  dismiss  this  same  appeal  for  the  reason  that  Hampton  J.  Mil- 
ler had  unsuccessfully  contested  the  will,  and  he  was  bound  by 
the  decree  entered  in  that  proceeding ;  and  that  having  received 
his  annuities  up  to  June,  1892,  he  was  estopped  from  denying 
the  validity  of  the  will.  This  couit  sustained  the  motion  and 
dismissed  the  appeal.  Alexander  H.  Miller,  Jr.,  took  an  appeal 
to  the  Supreme  Court  and  the  decree  of  dismissal  was  reversed, 
the  Supreme  Coui-t  holding  that  as  Alexander  H.  Miller,  Jr., 
was  not  a  party  to  the  Hampton  J.  Miller  contest,  he  was  not 
bound  by  it,  and  that  the  decree,  so  far  as  the  merits  of  the  con- 
test were  concerned,  was  of  no  effect,  as  the  Court  also  held 
that  the  simple  receipt  by  Alexander  H.  Miller,  Jr»,  of  his  annu- 
ity prior  to  June,  1892,  when  he  filed  his  petition,  was  not  suf- 
ficient evidence  to  establish  an  election  to  take  under  the  will. 
This  appeal  was  argued  in  the  Supreme  Coui-t  in  October,  1892, 
and  was  taken  and  held  under  advisement  until  February  12, 
1894. 

"  On  January  11,  1894,  Alexander  H.  Miller,  Jr.,  filed  his 
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petition  in  this  court  setting  out  among  other  things  *  that  a  cer- 
tain writing  with  the  form  and  contents  of  a  will  and  testament  * 
of  Alexander  H.  Miller,  deceased,  had  been  probated  on  Sept.  10, 
1887 ;  *  that  in  item  two  of  the  second  codicil '  of  this  will  he 
is  named  as  entitled  to  receive  of  his  father's  estate  the  sum  of 
$500  annually ;  *  that  Florence  C.  Miller  the  executor  had  not 
refused  to  pay  said  annuity  until  June  5, 1892,  since  which  date 
he  has  received  nothing  on  account  of  said  annuity.'  The  peti- 
tion then  recites  the  proceedings  in  which  the  annuities  were 
charged  on  the  Monongahela  House  and  prays  the  court  by 
citation  to  call  upon  the  said  Florence  C.  Miller  to  show  cause 
why  he  has  not  paid  to  him  the  said  annuity  according  to  the 
said  order  heretofore  made  by  the  court.  This  proceeding  is 
still  pending.  No  part  of  the  annuities  received  by  Alexander 
H.  Miller,  Jr.,  have  been  paid  back  to  the  executors. 

"  The  petitioners  George  W.  Miller  and  Florence  C.  Miller 
claim  that  their  motion  to  dismiss  this  appeal  should  prevail  for 
thi'ee  reasons:  (1)  For  want  of  proper  parties.  (2)  That  on 
April  18,  1894,  it  was  too  late  to  amend,  the  will  having  been 
probated  on  Sept  10,  1887.  (3)  Because  the  appellant,  by 
instituting  his  proceeding  on  Jan.  11, 1894,  to  collect  his  annu- 
ity, made  an  unequivocal  election  to  take  under  the  will. 

'^  1.  At  the  time  the  petitionei's  made  their  motion  to  dismiss 
that  appeal,  Sept.  8,  1894.  Hampton  J.  Miller  and  Zant  McD. 
Miller  had  not  been  served  with  the  citation  issued  on  June  27, 
1892,  and,  so  far  as  the  record  shows,  had  no  knowledge  of  the 
proceeding,  but  on  Sept.  27,  1894,  the  day  of  the  argument, 
they  voluntarily  appeared  by  writing  filed  with  the  clerk  of  the 
court.  This  appearance  and  the  service  of  the  alias  citation  on 
George  W.  Miller  on  April  26,  1894,  brought  ail  the  parties  in 
interest  before  the  court,  the  heirs  at  law,  the  executors  and 
the  legatees  and  devisees  under  the  will,  and  there  is  now  no 
want  of  proper  paities. 

"2.  But  granting  that  the  proper  parties  are  now  in  court, 
seven  years  after  the  probate  of  the  will,  the  question  arises, 
were  they  in  court  in  time.  This  brings  us  to  the  consideration 
of  the  act  of  1856,  which  provides  *  that  the  probate  by  the 
register  of  the  proper  county  of  any  will  devising  real  estate 
shall  be  conclusive  as  to  such  realty,  unless  within  five  years 
from  the  date  of  such  probate  those  interested  to  controvert  it 
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shall,  by  caveat  and  action  at  law  duly  pursued,  contest  the 
validity  of  such  will  as  to  such  realty.' 

^^  It  may  now  be  considered  as  well  settled  that  this  act  *  is 
not  to  be  regarded  simply  as  a  statute  of  limitation,  it  is  a  pro- 
vision for  the  greater  certainty  of  title.'  *  A  will  can  now  only 
be  contested  by  caveat  and  action  at  law  duly  pureued,'  and  the 
contestant  is  restricted  to  the  proceeding  before  the  register,  and 
an  issue  devisavit  vel  non  directed  by  the  orphans'  court,  and  the 
contest  ^  by  caveat  and  action  at  law  duly  pursued '  must  be 
within  five  yeai-s. 

"  What  then  must  be  done  within  the  five  years  by  one 
interested,  to  save  the  probate  from  becoming  conclusive? 
What  do  the  words  '  by  caveat  and  action  at  law  duly  pursued ' 
mean  ?  Evidently  the  act  does  not  mean  that  a  final  decree  or 
jujlgment  against  the  validity  of  the  will  must  be  entered  within 
five  yearo  of  the  date  of  the  register's  probate,  otherwise  his 
probate  will  become  conclusive.  Nor  do  we  believe  that  it  is 
necessary  that  all  the  parties  interested  should  have  notice  of 
the  contest  or  appeal  within  the  five  yeare.  The  speed  of 
litigation  and  the  time  within  which  the  process  of  the  court 
may  be  served  on  a  large  number  of  pei-sons  scattered  over  our 
country,  are  not  matters  within  the  control  of  a  contestant,  and 
it  would  be  unreasonable  to  hold  him  responsible  for  delay 
which  he  is  unnble  to  prevent.  But  the  filing  of  a  caveat  with 
the  register  and  the  presentation  of  a  petition  in  the  orphans' 
court,  and  the  procuring  of  the  issuance  of  a  citation,  are  mat- 
ters within  the  control  of  one  who  wishes  to  contest  the  regis- 
ter's probate  of  a  will,  and  in  our  opinion  not  only  must  the 
caveat  and  the  accompanying  recognizance  required  by  the  act 
of  1887,  be  filed  with  the  register,  but  the  petition  of  the  con- 
testant must  be  presented  and  a  citation  awarded  and  issued 
within  the  five  years,  otherwise  the  register's  probate  becomes 
conclusive.  Filing  a  notice  of  contest  and  recognizance  with  the 
register  is  not  enough ;  this  is  merely  the  preliminary  step  to 
the  essential  act  in  the  commencement  of  a  contest,  which  is 
the  issuance  of  the  citation  by  the  orphans'  court  upon  a  petition 
in  due  form  of  law  presented  by  one  interested,  to  controvert 
the  probate. 

*^  One  of  the  requisites  of  that  petition  and  citation  is  that  all 
the  persons  interested,  the  heirs  at  law,  executors  and  legatees 
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and  devisees,  be  made  parties  to  the  proceedings.  Without 
this  the  court  has  no  jurisdiction  for  want  of  proper  parties,  and 
it  is  incumbent  upon  one  who  starts  a  contest,  and  not  on  the 
courts,  to  see  that  persons  interested  are,  by  name  or  descrip- 
tion, included  in  his  petition  and  the  citation  awarded.  If  he 
fails  to  do  this,  he  fails  to  effectually  commence  his  contest. 
Miller's  Estate,  159  Pa.  662;  Rules  of  Court;  Church  v.  Nel- 
son, 85  0. 638 ;  Atkins  v.  Billings,  72  111.  597  ;  Mayer  v.  Adams, 
27  W.  Va.  244;  Chambers's  Estate,  3  W.  N.  188. 

"  The  question  then  arises,  can  he  amend  his  petition  by 
adding  the  names  of  those  interested  which  may  have  been 
inadvertently  omitted,  and  have  an  alias  citation  issued?  We 
think  he  can,  but  this  cannot  be  done  to  the  prejudice  of  the 
rights  of  the  proponents  of  the  will  or  any  rights  they  may  have 
acquired  under  the  act  of  1856,  by  the  lapse  of  time,  and  to 
avoid  this  the  date  at  which  the  court  gets  jurisdiction,  the 
date  of  the  amendment  and  the  issuance  of  the  alias  citation  is 
the  date  to  which  we  must  count  to  ascertain  whether  within 
five  years  'by  caveat  and  action  at  law  duly  pui-sued'  a  contest 
has  been  made. 

"  George  W.  Miller,  a  brother  of  the  deceased,  under  the  will 
is  entitled  to  receive  an  annuity  of  4200,  and  its  payment  is 
secured  by  the  legacy  being  made  a  charge  on  the  Mononga- 
hela  House.  Real  estate,  under  the  will,  is  devised  to  Florence 
C.  Miller.  On  Sept.  10, 1892,  the  five  years  fiom  the  date  of  the 
probate  of  the  will  expired,  and  that  probate,  without  an  appeal 
effectively  taken,  became  conclusive,  and  their  rights  under  the 
will  were  beyond  question.  As  we  have  seen,  at  that  date  the 
court  was  without  jurisdiction  for  want  of  proper  parties ;  the 
contestant  had  failed  to  state  in  his  petition  that  which  should 
have  been  stated ;  he  failed  to  bring  into  court  as  a  pai-ty  one 
of  the  legatees,  one  who  above  all  others  was  interested  in  hav- 
ing the  register's  probate  sustained,  as  he  would  get  nothing 
from  the  decedent's  estate  under  the  intestate  law.  No  effort 
was  made  to  amend  and  make  this  legatee  a  party  until  April  18, 
1894,  over  six  years  and  a  half  after  the  date  of  the  probate  of 
the  will.  A  contest  for  the  fii*st  time  started  at  that  date  would 
surely  be  too  late  under  the  act  of  1856,  and  we  are  of  the 
opinion,  where  an  amendment  is  asked  for  and  made  by  bringing 
in  a  new  party,  and  which  is  necessary  to  give  jurisdiction,  that 
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then  to  the  date  of  amendment  must  we  count  in  ascertaining 
whether  or  not  the  statute  of  limitation  can  be  successfully 
pleaded.  Fui-st  v.  B.  &  L.  Association,  128  Pa.  188  ;  Miller  v. 
Dealer,  100  Pa.  583;  Seipel  v.  R.  R.,  129  Pa.  425;  Kaul  v. 
Lawrence,  73  Pa.  410 ;  Leeds  v.  Lockwood,  84  Pa.  73 ;  Kille 
V.  Ege,  82  Pa.  110. 

^*'  8.  It  will  not  be  denied  that  the  general  rule  is  that  one 
who  accepts  a  benefit  under  a  will  cannot  deny  the  validity  of 
that  instrument.  He  cannot  affirm  the  will  so  far  as  it  is  bene- 
ficial to  himself  and  deny  its  validity  as  to  others  who  are  named 
as  beneficiaries.  Let  it  be  once  established  by  unambiguous 
and  positive  acts  or  declarations  of  the  legatee  that  he  elected 
to  take  under  the  will  and  that  an  election  has  been  intelligently 
made,  then  his  right  to  contest  the  will  is  gone.  The  receipt 
of  a  legacy  by  a  legatee  will  not  of  itself  estop  him  from  con- 
testing the  will.  He  may  have  taken  the  legacy  offered  him 
by  the  executor  because  as  heir  at  law  he  believes  himself 
entitled  to  the  amount  paid.  The  act  of  receiving  under  sueh 
circumstances  is  an  equivocal  act,  or,  if  a  legacy  has  ever  been 
received  as  such  and  the  legatee  concludes,  after  such  receipt, 
to  contest,  he  can  return  the  legfacy  or  by  permission  pay  it  into 
court,  and  then  enter  or  proceed  with  his  contest ;  but  where  a 
legatee  has  received  installments  of  his  legacy  and  refuses  to  re- 
turn the  money  unless  ordered  to  do  so,  and,  because  the  exec- 
utor stops  further  payment  of  the  installments,  institutes  legal 
proceedings  to  compel  the  payment  to  him  of  his  legacy,  and 
can  only  obtain  the  decree  of  the  court  which  he  asks  by  affirm- 
ing the  validity  of  the  will,  we  take  it  that  this  would  be  suffi- 
cient evidence  to  establish  an  unequivocal  and  [)Ositive  election 
to  take  under  the  wilU  and  that  any  contest  that  had  been  pre- 
viously attempted  had  been  abandoned ;  and  we  hold  that  Alex- 
ander H.  Miller,  Jr.,  by  the  receipt  of  his  annuity  prior  to  June  6, 
1892,  followed  up  by  his  failure  voluntarily  to  return  the  money 
when  his  right  to  hold  it  and  maintain  his  contest  is  questioned, 
and  by  his  instituting  legal  proceedings  to  enforce  the  further 
payment  of  his  annuity  and  his  failure  to  discontinue  said  pro- 
ceedings when  his  right  to  maintain  it  and  his  contest  is  ques- 
tioned, has  elected  to  treat  his  father's  will  as  valid  so  far  as  it 
is  beneficial  to  himself,  and  having  done  this,  he  cannot  contest 
it  wherein  it  is  beneficial  to  othera.     Anderson's  Appeal,  36  Pa. 
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488 ;  Pre8tx)n  v.  Jones,  9  Pa.  460 ;  Penstermacher  v.  Moyer,  36 
Pa.  354;  Hamblett  v.  Hamblett,  6  N.  H.  333, 

'*But  it  is  argued  that  as  the  Supreme  Court,  in  Miller's 
Appeal,  No.  1,  159  Pa.  562,  i-evei-sed  the  former  decree  of  this 
court  dismissing  this  appeal  and  i*emitted  the  record  with  direc- 
tions *  to  proceed  in  accordance  with  the  opinion  filed,'  there- 
fore this  court  can  do  nothing  but  proceed  to  take  testimony 
and  determine  whether  an  issue  should  be  granted  or  not,  and 
that  to  sustain  the  present  motion  would  be  to  reverse  the 
Supreme  Court  or  disobey  its  mandate.  Nothing  is  further 
from  our  thoughts  than  the  perpetration  of  an  act  of  insub- 
ordination. If  we  were  of  the  opinion  that  the  Supreme  Court 
had  either  directly  or  indirectly  passed  on  the  questions  now 
raised  by  the  proponents  of  this  will,  we  would  certainly  over- 
jule  their  motion,  but  we  think  the  language  of  Mr.  Justice 
Williams  clearly  shows  what  that  court  passed  upon.  On  page 
571  of  the  report  to  which  I  have  referred,  he  says :  '  It  is  not 
denied  that  the  petition  was  suflBcient  in  form  and  substance, 
nor  that  it  was  presented  within  the  time  allowed  by  law,  nor 
that  proper  parties  were  before  the  court  to  enable  it  to  make 
a  decree  that  should  include  all  parties  entitled  to  be  heard. 
But  the  executors  contended  and  the  orphans'  court  held  that 
the  appellant  was  estopped  from  contesting  his  father's  will  on 
two  grounds.  These  were,  first,  that  his  brother  H.  J.  Miller, 
had  presented  a  similar  petition  a  year  or  more  before,  which 
had  been  heard  and  dismissed  by  the  orphans'  court ;  and  that 
upon  the  hearing  in  that  case  A.H.  Miller  had  been  examined 
as  a  witness ;  for  this  reason  the  orphans'  court  held  him  to  be 
bound  by  the  decree  made  in  that  case  although  he  had  not 
been  a  pajty  to  it;  and,  second,  that  having  received  some 
small  sums  from  the  executors,  which  the  testator  had  directed 
should  be  paid  to  him,  he  had  affirmed  the  will  and  was  estopped 
for  that  reason  from  contesting  it.' 

^^  Since  this  was  delivered  the  contestant  himself  has  had  his 
proceeding  amended  by  bringing  in,  for  the  first  time,  a  nec- 
essary party,  and  has  done  an  act  which  not  only  throws  light 
on  his  intention  in  receiving  Hhe  small  sums  of  money '  referred 
to,  but  which  in  itself  was  an  unequivocal  affirmance  of  the 
validity  of  the  will. 

"  On  the  whole  case  we  are  of  the  opinion :  (1)  That  this 
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coui-t  did  not  have  jurisdiction  of  the  persons  interested  and  of 
the  matter  in  dispute  after  five  years  from  the  date  of  the  pro- 
bate of  Alexander  H.  Miller's  will.  (2)  That  the  amendment 
of  the  contestant's  petition  and  the  record  which  gave  the  court 
jurisdiction  and  which  was  made  without  the  consent  of  or 
notice  to  George  W.  Miller,  and  the  other  proponents  of  the 
will,  could  not  be  made  to  the  prejudice  of  their  rights  under 
the  act  of  1856,  and  under  the  provisions  of  that  act  the  con- 
testant was  too  late  in  having  the  record  amended.  (3)  That 
the  proceeding  instituted  by  Alexander  H.  Miller,  Jr.,  to 
enforce  the  payment  of  his  annuity  while  his  appeal  from  the 
decree  of  this  court  dismissing  his  contest  was  pending  in  the 
Supreme  Court  was  an  election  to  take  under  the  will,  and  an 
abandonment  of  his  contest  that  cannot,  after  the  five  yeai-s  from 
the  probate  of  the  will  has  expired,  be  retracted." 
The  appeal  was  accordingly  dismissed. 

Error  assigned  was  dismissal  of  petition. 

W.  H.  Tomlinson  and  Charles  U.  Soggy  Lazear  ^  Orr  and 
Edward  Campbell^  with  them,  for  appellant. — In  order  to  put  a 
party  to  his  election  under  a  will  it  is  necessary  that  the  testa- 
tor shall  give  to  another  something  that  belongs  to  the  party 
required  to  elect ;  and  that  he  shall  have  given  to  the  latter 
directly,  and  not  derivatively  or  indirectly,  a  substantial  dona- 
tion by  the  will :  2  Redf.  Wills,  §  359,  pi.  13 ;  Bennett  v.  Har- 
per, 36  W.  Va.  546 ;  s.  c,  15  S.  E.  R.  143. 

Matters  of  estoppel  in  pais  consist  of  the  acts  or  declarations 
of  a  person  by  which  he  designedly  induces  another  to  alter, 
injuriously  to  himself,  his  previous  positions:  Brown  v. 
Wheeler,  17  Conn.  345 ;  Kinney  v.  Farnsworth,  17  Conn.  355 ; 
Rangeley  v.  Spring,  21  Maine  130 ;  Cummings  v.  Webster,  43 
Maine,  192;  Preston  v.  Mann,  25  Conn.  118  ;  Whitacre  v.  Cul- 
ver, 8  Minn.  103 ;  Heath  v.  Bank,  44  N.  H.  174. 

Thei-e  must  be  deception  and  change  of  conduct  in  conse- 
quence, to  estop  a  party  from  showing  the  truth :  Davidson  v. 
Young,  38  111.  145;  Wilson  v.  Casto,  31  Cal.  420;  Andrews  v. 
Lyon,  11  Allen,  349;  Hazelton  v.  Batchelder,  44  N.  H.  40; 
Brubaker  v.  Okeson,  36  Pa.  619 ;  Diller  v.  Brubaker,  52  Pa. 
498;  Danah  v.  Bryant,  56  Pa.  69. 
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An  estoppel  can  never  be  allowed  where  it  would  itself  per- 
petrate fi-aiid,  work  injustice  or  fail  to  protect  the  innocent: 
Mills  V.  Graves,  88  Ills.  455 ;  Copeland  v.  Copeland,  28  Me. 
625 ;  Com.  v.  Moltz,  10  Pa.  527 ;  Eldred  v.  Hazlett,  83  Pa. 
807 ;  Shaw  v.  Beebe,  86  Vt.  205 ;  Bean  v.  Petter?gill,  7  Robt. 
N.  Y.  7 ;  Bmy  v.  Flickinger,  69  Iowa,  167 ;  Brubaker  v.  Oke- 
sou,  86  Pa.  519 ;  Thompson's  Est.,  42  Pitts.  L.  J.  120 ;  Andrews 
V.  Lyons,  11  Allen,  349 ;  Waters's  Ap.,  85  Pa.  527 ;  Louns- 
bury  V.  Depew,  28  Barb.  44 ;  Leicester  v.  Rehoboth,  4  Mass. 
180 ;  Martin  v.  Ives,  17  S.  &  R.  364 ;  Buckingham  v.  Hanua, 
2  Ohio  St.  551 ;  Burgess  v.  Bowles,  99  Mo.  548. 

In  Pennsylvania  an  election  by  matter  in  pais  will  not  be 
determined  by  the  receipt  of  specific  articles  devised  to  a  lega- 
tee, without  something  moi*e  ;  nor  by  a  proceeding  in  a  court 
under  the  will :  Duncan  v.  Duncan,  2  Yeates,  302 ;  Anderson's 
Ap.,  36  Pa.  476 ;  Dickinson  v.  Dickinson,  61  Pa.  401 ;  Kreiser's 
Ap.,  69  Pa.  194;  Zimmerman  v.  Lebo,  151  Pa.  845;  Miller's 
Ap.,  159  Pa.  562;  Seabright  v.  Seabright,  33  W.  Va.  152; 
McCoy  V.  McCoy,  29  W.  Va.  794;  1  Herman  on  Estoppel, 
117. 

The  acceptance  of  a  legacy  by  the  heir  under  a  will  does  not 
estop  him  from  contesting  its  validity:  Malone's  Adm'r  v. 
Hobbs,  1  Rob.  Va.  390;  1  Barton  Ch.  Pr.  222;  Arnold  v. 
Hickman,  6  Munf .  16 ;  Hamblett  v.  Hamblett,  6  N.  H.  888. 

The  orphan's  court  erred  in  sustaining  the  motion  without 
notice  to  and  opportunity  given  for  answei*s  by  all  parties  in 
interest. 

Where  proceedings  for  the  contest  of  a  will  are  commenced 
within  the  statutory  period  of  limitation,  although  only  a  part 
of  the  persons  interested  are  made  parties  thereto,  the  right 
of  action  is  saved  as  to  all  who  are  ultimately  made  parties, 
notwithstanding  some  of  them  are  not  brought  into  the  case 
until  after  the  period  of  limitation  has  expired:  Bradford  v. 
Andrews,  20  Ohio  St.  208 ;  Floyd  v.  Floyd,  90  Ind.  130 ;  Pha- 
len's  Case,  21  N.  Y.  34 ;  Gouraud's  Case,  95  N.  Y.  256 ;  McAr- 
thur  V.  Scott,  113  U.  S.  387 ;  Horner  &  Roberts  v.  Hasbrouck, 
41  Pa.  169 ;  Fui-st  v.  B.  &  L.  Assn.,  128  Pa.  183 ;  Davidson 
V.  Thornton,  7  Pa.  128;  Silverthorn  v.  Townsend,  37  Pa.  268; 
Allen  V.  Liggett,  81  Pa.  486;  Porter  v.  Hitchcock,  98  Pa.  625; 
Meinweister  v.  Hains,   110  Pa.   468 ;    Hughes   v.   Torrence, 
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Ill  Pa.  611;  Leonard  v.  Parker,  72  Pa.  236;  Act  of  1832, 
P.  L.  138. 

It  seems  to  appellant  that  the  court  below  is  over  solicitous 
about  George  W.  Miller's  legacy.  It  is  not  in  any  danger  if 
it  is  free  from  fraud — the  law  being  well  settled  that  if  a  part 
of  a  will  has  been  obtained  by  fraud,  probate  ought  to  be 
refused  as  to  that  part  and  granted  as  to  the  rest:  Wms.  Exrs., 
6th  Am.  ed.  63 ;  1  Jarm.  on  Wills,  5th  Am.  from  4th  Lond. 
ed.  34,  note  47,  131,  note  E ;  Allen  v.  McPherson,  1  H.  of  L. 
191 ;  Barton  v.  Robins,  4  Phill.  455 ;  Plume  v.  Beale,  1  P. 
Wms.  388;  Goods  of  Duane,  2  S.  &  T.  500;  Billinghui-st  v. 
Wickerns,  1  Phill.  187 ;  Baxter's  Ap.,  1  Brewst.  451 ;  Hegar- 
ty's  Ap.,  75  Pa.  503 ;  Rudy  v.  Ulrich,  69  Pa.  183. 

If  appellant  was  not  estopped  from  contesting  this  will  by 
receiving  his  $500  yearly,  prior  to  June  5,  1892,  he  is  not 
estopped  by  anything  that  has  occurred  since :  Miller's  Ap.,^ 
159  Pa.  562 ;  Anderson's  Ap.,  36  Pa.  488 ;  Preston  v.  Jones,* 
9  Pa.  460  ;  Fenstermacher  v.  Moyer,  35  Pa.  354 ;  Story's  Eq. 
§  1085 ;  Adams's  Eq.  267  ;  Cauffman  v.  Caufifman,  17  S.  &  R. 
25 ;  Sandoe's  Ap.,  65  Pa.  314 ;  Penna.  Co.  v.  Stokes,  61  Pa. 
136;  Gascoyne  v.  Chandler,  3  Swans.  418;  Meason  v.  Kaine, 
67  Pa.  126 ;  Com.  v.  Moltz,  10  Pa.  530 ;  Ness  v.  Vanswear- 
ingen,  10  S.  &  R.  146  ;  Miller  v.  Miller,  60  Pa.  16. 

Edwin  W.  Smith  and  P.  O,  Knox^  JameB  R.  Reed  and  Clar- 
ence Burleigh  with  them,  for  appellee. — The  appeal  should  be 
dismissed  for  want  of  proper  parties  :  Chambers's  Est,  3  W.  N. 
188 ;  Moseley's  Est,  5  W.  N.  102 ;  Sheetz  v.  Whitaker,  7 
W.  N.  403 ;  Church  v.  Nelson,  35  Ohio,  638  ;  McMacken  v. 
McMacken,  18  Ala.  576 ;  Brown  v.  Riggin,  94  111.  570;  Pren- 
tice  V.  Kimball,  19  111.  323. 

It  is  now  too  late  to  amend  and  bring  in  other  parties,  five 
yeara  having  passed  since  the  date  of  the  probate :  Act  of 
1856,  P.  L.  533 ;  Cochran  v.  Young,  104  Pa.  337 ;  Warfield 
V.  Fox,  53  Pa.  382 ;  Christy  v,  Sill,  95  Pa.  380 ;  Way  v.  Hoo- 
ton,  156  Pa.  20  ;  Miller  v.  Bealer,  100  Pa.  583  ;  Magaw  v. 
Clark,  6  Watts,  528 ;  Bell's  Ap.,  115  Pa.  88 ;  Fur-st  v.  B.  & 
L.  Assn.,  128  Pa.  183;  Fairchild  v.  Furnace  Co.,  128  Pa.  485; 
Hopkins  v.  Lead  Co.,  71  111.  373. 

The  appellant  has  since  the  hearing  of   this  case  in  the 
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Sapi-eme  Court  made  an  election  unequivocally  with  full 
knowledge  of  the  facts,  to  take  under  the  will:  Hamblett  v. 
Hamblett,  6  N.  H.  833 ;  Boughton  v.  Boughton,  2  Ves.  Sr. 
12;  1  Jarman  on  Wills,  p.  81 ;  Bell  v.  Armstrong,  8  Addams, 
243 ;  Audei-son's  Ap.,  86  Pa.  488 ;  Markley's  Est.,  148  Pa. 
541 ;  Bennett's  Est.,  158  Pa.  189 ;  Gallagher's  Ap.,  48  Pa.  121. 

Opinion  by  Mr.  Justice  Williams,  Jan.  7,  1895 : 
The  questions  now  brought  to  our  attention  were  substan- 
tially involved  in  the  former  appeal  to  this  court  by  the  same 
appellant,  which  will  be  found  reported  in  159  Pa.  562  and 
575.  There  seems  however  to  be  some  uncertainty  about  the 
proper  pmctice  in  contests  over  the  probate  of  alleged  testa- 
mentary writings,  and  it  is  to  this  circumstance,  as  we  have  no 
doubt,  that  the  necessity  for  the  present  appeal  must  be  charged. 
^  Prior  to  the  act  of  1712  the  register  general  of  the  province 
seems  to  have  had  charge  of  the  probate  of  wills  and  the  grant- 
ing of  lettei-s  of  administration.  The  act  of  1705  did  little 
more  than  to  give  the  same  effect  to  the  probate  of  wills  made 
in  the  courts  of  Great  Britain  that  was  given  to  such  probate 
made  before  the  register  general.  The  act  of  1712  directed  the 
register  and  his  deputies  to  call  to  their  assistance  in  deciding 
objections  or  caveats  entered  against  the  probate  of  wills  at 
least  two  of  the  justices  of  the  court  of  common  pleas  of  the 
proper  county ;  but  the  method  of  procedure  was  not  pre- 
scribed. The  constitution  of  1790  provided  for  a  register  and 
a  register's  court  in  each  county.  The  act  of  1791  provided 
for  the  sending  of  issues  of  fact  from  the  register's  court  to  the 
court  of  common  pleas  for  tiial,  fixed  the  time  within  which 
appeals  from  a  decree  of  the  register  or  the  register's  court 
might  be  taken,  and  made  an  exception  in  favor  of  all  persons 
under  disability,  giving  them  five  years  after  the  end  of  their 
disability  within  which  to  take  their  appeal ;  but  the  methods 
of  procedure  were  left  largely  to  the  discretion  of  the  register 
or  the  register's  court.  The  fii^st  serious  effort  to  lay  down 
some  general  outlines  of  procedure  seems  to  have  been  made 
by  the  act  of  1832.  By  that  act  it  is  made  the  duty  of  the 
register  of  wills,  whenever  a  caveat  is  entered  against  the  ad- 
mission of  any  testamentary  paper  to  probate  and  any  matter 
affecting  the  validity  of  such  writing  is  alleged,  to  issue  a  pre 
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cept  to  the  court  of  coraraon  pleas  of  the  county  directing  the 
]>i-eparation  of  an  issue  for  trial  before  a  jury  in  order  to  deter- 
mijie  the  truth  of  the  fact  or  facts  so  alleged.  The  office  of 
the  caveat  is  to  arrest  the  proceedings  until  the  truth  of  the 
facts  alleged  or  affecting  the  validity  of  the  will  can  be  deter- 
mined, and  it  enures  to  the  benefit  of  all  parties  interested  in 
the  subject,  Ottinger  v.  Ottinger,  17  S.  &  R.  143  ;  and  a  caveat 
separately  filed  by  each  heir  at  law  or  other  person  interested 
is  unnecessary.  Each  heir  at  law  has  the  right  to  an  issue  if 
he  can  show  facts  that  would  sustain  a  verdict  against  the  will: 
Schwilke's  Ap.,  100  Pa.  628.  This  right  is  saved  to  all,  however, 
by  the  caveat  of  any  one  of  these  persons  filed  within  the  proper 
time,  since  all  the  othei-s  may  be,  and  must  be  joined  or  afforded 
an  opportunity  to  join,  in  the  contest.  The  act  of  1882  pre- 
scribes the  form  of  the  precept  to  be  issued  by  the  register  to 
the  judges  of  the  court  of  common  pleas,  in  which  is  the  direc- 
tion that  an  issue  be  framed  between  the  proponent  and  the 
caveator  upon  the  merits  of  the  controvei-sy  between  them,  and 
that  the  said  judges  cause  all  other  persons  who  may  be  inter- 
ested in  the  estate  of  the  alleged  testator  ^'  as  heii-s,  relations, 
or  next  of  kin,  devisees,  legatees,  or  executors  to  be  warned 
that  they  may  come  into  our  said  court  and  become  parties  to 
the  said  action  if  they  shall  see  cause." 

If  no  caveat  has  been  filed  with  the  register  before  probate 
made,  the  remedy  of  one  desiring  to  contest  the  validity  of  the 
will  is  by  an  appeal  from  the  decree  of  probate  to  the  orphans' 
court.  After  an  appeal  the  further  proceedings  are  before  the 
orphans'  court  until  the  precept  is  lodged  in  the  common  pleas. 
Tlie  orphan's  court  has  the  power  to  amend  or  to  issue  cititions 
to  other  pei-sons  interested  until  the  issue  goes  to  the  common 
pleas.  From  that  time  on  until  trial  and  verdict  the  power 
and  the  duty  to  call  in  any  omitted  persons  interested  passes  to 
the  trial  court.  If  the  record  does  not  disclose  the  names  of  the 
several  persons  interested  in  the  estate  and  the  appellant  does 
not  supply  the  necessary  information  the  application  may  be 
dismissed  for  that  reason :  Miller's  Appeal,  169  Pa.  676.  If  the 
record  does  disclose  the  names  of  all  necessary  parties,  or  if 
the  applicant  off  el's,  when  an  omission  appears,  to  supply  it  by 
amendment  or  in  any  other  proper  way,  the  application  cannot 
be  dismissed  for  want  of  parties,  for  all  that  is  needed  in  such 
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a  case  is  the  process  of  the  court  to  warn  the  persons  who  have 
not  appeared  of  the  pending  application  or  issue  as  the  case  may 
be.  But  the  caveat,  or  the  appeal,  of  any  one  of  the  persons 
interested  is  directed  against  the  will  and  not  against  the  fi-ac- 
tional  interest  of  the  caveator  in  the  property  devised.  The 
proceeding  is  in  the  nature  of  a  proceeding  in  rem,  and  when  a 
final  decree  is  reached  it  is  conclusive  on  all  the  world :  Ottinger 
V.  Ottinger,  17  S.  &  R.  142 ;  Folmar's  Appeal,  68  Pa.  482 ;  War- 
field  V.  Fox,  53  Pa.  882;  Miller's  Appeal,  159  Pa.  562.  If  by 
any  neglect  an  issue  goes  to  trial  and  a  verdict  is  taken  in  favor 
of  the  will  by  agreement,  without  the  knowledge  of  one  or 
more  of  the  persons  interested,  the  verdict  is  not  binding  on 
such  peraon  but  will  be  set  aside  at  his  request,  Hambleton 
V.  Yocum,  108  Pa.  304 ;  or  the  omitted  party  will  be  allowed  to 
take  another  appeal  if  the  time  for  so  doing  has  not  elapsed, 
Miller's  Appeal,  supra ;  nor  does  it  matter  on  which  side  of  the 
contest  the  name  of  any  one  interested  appears,  for  if  the  ver- 
dict is  advei"se  to  the  will  it  falls.  The  paper  is  then  adjudged 
not  to  be  the  last  will  and  testament  of  the  alleged  testator  and 
probate  is  refused,  or  set  aside  if  already  made,  so  that  the 
maker  of  it  becomes  intestate :  Appeal  of  Lydia  Probst,  163 
Pa.  423.  His  estate  would  then  go  into  distribution  under  the 
intestate  laws.  In  that  event  the  heirs  at  law  would  stand  on 
the  same  plane,  and  their  shares  in  the  estate  of  their  ancestor 
would  not  depend  on  their  relation  to  the  issue  in  which  the 
validity  of  the  will  was  detennined,  but  on  their  relation  to  the 
intestate. 

In  the  light  of  the  principles  to  which  we  have  now  referred 
we  must  consider  briefly  the  questions  raised  by  the  assignments 
of  error  in  this  case.  These  are  three  in  number.  Firat,  were 
the  proper  parties  before  the  court  when  the  order  complained 
of  was  made?  It  seems  to  be  conceded  that  all  were  on  the 
record  except  Geo.  W.  Miller,  and  that  the  appellant  was 
endeavoring  to  put  him  there.  The  court  was  clearly  wrong 
therefore  in  holding  that  the  proper  parties  were  not  before  it. 
It  was  not  necessary  to  make  Geo.  W.  Miller  a  party  to  the 
issue  against  his  will.  He  had  a  right  to  say,  "  I  wish  to  sus- 
tain the  will  and  be  joined  with  the  proponents,"  or  to  say  **  I 
am  not  interested  in  the  controvei-sy  and  will  have  nothing  to 
do  with  it,"  but  it  was  the  duty  of  the  court  to  warn  him  of 
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the  pendency  of  the  proceeding  so  that  he  might  be  able  to  act 
intelligently  and  to  take  such  position  in  regard  to  it  as  would 
best  protect  his  own  interests  in  the  estate  of  the  alleged  tes- 
tator. 

The  second  question  is,  whether  the  lapse  of  five  years 
after  the  decree  of  probate  appealed  from,  without  any  appeal 
taken  by  George  W.  Miller,  made  notice  to  him  of  the  pending 
appeal  either  unnecessary  or  illegal  ?  His  interest  may  have 
been  in  favor  of  the  proponents.  He  may  have  known  facts 
and  circumstances  sufficient  to  defeat  the  appellant  and  estab- 
lish the  validity  of  the  will.  It  is  for  this  reason,  and  because 
he  is  to  be  affected  by  the  decree  sustaining  or  overturning  the 
probate,  that  the  statute  makes  it  obligatory  on  the  appellant 
and  the  court  to  see  that  all  persons  interested  in  the  estate  of 
the  alleged  testator  have  notice  of  the  appeal  from  the  register. 

A  pei*son  whose  interests  are  in  favor  of  the  will  could  not 
be  expected  to  appeal  from  the  decree  of  probate,  but  he  would 
be  expected  to  resist  such  appeal  by  whomsoever  tjiken.  He 
is  entitled  therefore,  upon  general  principles,  as  well  as  upon 
the  express  provisions  of  the  statute,  to  notice  of  any  appeal 
that  maybe  taken,  in  order  that  he  may  protect  himself  or 
others  in  whom  he  is  interested.  It  is  sufficient  if  the  notice 
comes  at  such  time  before  the  trial  a^  shall  enable  him  to  make 
the  necessary  prepamtion.  The  appeal  may  be  taken  at  any 
time  within  five  years  after  probate.  The  appeal  brings  the 
3em,  the  will,  within  the  jurisdiction  of  the  orphans'  court.  The 
court  then  proceeds  by  its  process  to  bring  the  pei*sons  inter- 
ested in  the  rem  before  it  so  that  all  may  be  heard  before  the 
final  decree  is  made,  and  be  bound  by  it  when  made.  The 
order  of  the  court  below  incorporated  into  the  statute  a  condi- 
tion that  the  legislature  did  not  put  there,  and  one  that  in 
many  cases  would  defeat  the  purpose  of  the  law  and  the  ends 
of  justice. 

The  third  and  last  question  is  whether  the  appellant  is 
estopped  from  contesting  the  validity  of  his  father's  will  by 
the  receipt  of  some  small  sums  of  money  from  the  executor, 
paid  him  as  an  annuity  or  by  his  petition  in  the  orphans'  court 
asking  further  payment,  on  which  no  action  has  yet  been  taken. 
This  question  is  decided  in  159  Pa.  562,  and  it  is  not  necessaiy 
to  do  more  than  refer  to  what  is  there  said.  Tiie  only  addi- 
tional circumstance  set  up  at  this  time  is  the  undisposed  of 
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petition  in  the  orphans'  court,  which  has  changed  the  position 
of  no  person  or  thing,  and  which  affords  no  ground  for  an  estop- 
peL  The  oixier  striking  off  the  name  of  George  W.  Miller 
is  reversed,  with  the  direction  that  he  be  allowed  to  elect  what 
position  he  will  occupy  towards  the  pending  petition. 

The  order  dismissing  the  petition  of  A.  H.  Miller  is  reversed, 
the  record  remitted,  and  the  court  below  directed  to  proceed 
to  hear  and  determine  the  same  on  its  merits. 

Mr.  Justice  Mitchell  :  I  would  affirm  this  judgment  for 
the  reasons  given  by  the  learned  judge  below. 


Emma  Werron  v.  Metropolitan  Life  Ins.  Co.,  Appellants. 

Service  of  process — Foreign  insurance  company — Act  of  June  20,  1883. 

Suit  may  be  brought  against  a  foreign  insurance  company  in  any  county 
in  the  commonwealth,  and  service  made  upon  the  duly  authorized  agent 
of  the  company  in  the  county  where  the  agent  resides,  under  the  act  of 
June  20,  1883,  P.  L.  134. 

Argued  Nov.  12,  1894.  Appeal,  No.  818,  Oct.  T.,  1894,  by 
defendant,  from  judgment  of  C.  P.  No.  1,  Allegheny  Co.,  on 
appeal  from  alderman.  Before  Sterrett,  C.  J.,  Green,  Wil- 
liams, McCoLLUM,  Mitchell,  Dean  and  Fell,  J  J.  Affirmed. 

Appeal  from  alderman,  in  suit  on  insurance  policy. 

The  record  showed  that  the  suit  was  against  a  corporation 
of  the  state  of  New  York,  doing  business  in  this  state.  The 
summons  was  issued  to  a  constable  of  Allegheny  county  who 
deputized  a  constable  of  Philadelphia  to  serve  it  upon  the  duly 
authorized  agent  of  the  company  in  Philadelphia.  The  writ 
was  returned  served.  Defendant  claimed  that  the  record  did 
not  show  any  legal  service,  as  the  act  of  June  20,  1888,  P.  L. 
134,  was  unconstitutional.  The  court  affirmed  the  judgment 
in  an  opinion  by  Slaqle,  J. 

Error  assigned  was  affirmance  of  judgment. 

TT.  K.  Jennings^  for  appellant,  cited:  Davis  v.  Clark,  106 
Pa.  877 ;  Wheeler  v.  Phila.,  77  Pa.  888 ;  Strine  v.  Foltz,  113 
Pa.  349;  Ins.  Co.  v.  Duflfy,  24  Pitts.  L.  J.  821;  Craig  v. 
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Church,  8  Pa.  42 ;  Allegheny  County  Home's  Case,  77  Pa.  77  ; 
Perkins  v.  Com'rs,  156  Pa.  544;  R.  R.  v.  Riblet,  66  Pa.  164; 
Brown's  Est.,  152  Pa.  401 ;  Davey  v.  Ruffel,  162  Pa.  443. 

Q-.  W,  Brown  and  ff.  2>.  Rankin^  for  appellee,  not  heard, 
cited:  Weiman  v.  Ry.,  118Pa.  192;  Parkinson  v.  Maiyland,  14 
Md.  184;  Sharp  v.  Mayor,  81  Pa.  572;  Montclair  v.  Ramsdell, 
107  U.  S.  155;  Mayer's  Petition,  50  N.  Y.  504;  Mahomet  v. 
Quackenbush,  117  U.  S.  508 ;  Boro.  v.  Sholes,  118  Pa.  165 ; 
Pierie  v.  Phila.,  139  Pa.  573 ;  Com.  v.  Franz,  135  Pa.  389. 

Per  Curiam,  Jan.  7, 1895: 

There  appears  to  be  no  error  in  this  case  that  requires  cor- 
rection. The  questions  involved — so  far  as  they  are  mateiial, 
or  i*equire  discussion — are  substantially  the  same  as  those  pre- 
sented and  disposed  of  in  Kennedy  v.  Agricultural  Insurance 
Company,  No.  69  of  this  terra  [165  Pa.  179]. 

For  reasons  given  in  opinion  just  filed  in  that  case,  neither  of 
the  assignments  of  error  in  this  is  sustained. 

Judgment  affirmed. 


166    lis 

John  Wilbert's  Estate.     Elizabeth  Berg's  Appeal.         '^M, 

106    113 
|fl96  389 

WUl---8eparaU  U8e  irust-^-Extrinsic  evidence.  166         113 

Testator  devised  to  each  of  his  daughters  one  sixth  of  his  estate  "to  i_?l^  ^^^i 
them,  their  heirs  and  assigns  forever  in  severalty,  the  shares  to  my  said 
daughters  to  be  for  their  own  sole  and  separate  use,  free  from  any  claim 
of  any  present  or  future  husband/^  Held^  that  the  words  of  tlie  will  cre- 
ated a  separate  use  tinist  for  a  married  daughter,  and  that  the  intent  to 
create  such  a  trust  was  so  plain  that  extrinsic  evidence  was  inadmissible 
to  change  it. 

Argued  Nov.  12,  1894.  Appeal,  No.  320,  Oct.  T.,  1894,  by 
legatee,  from  decree  of  O.  C.  Allegheny  Co.,  Nov.  T.,  1892, 
No.  196,  dismissing  petition  to  revoke  decree  appointing  trus- 
tee. Before  Stbbeett,  C.  J.,  Gkebn,  Williams,  McCol- 
LUM,  Mitchell,  Dban  and  Fej^  JJ.     Affirmed. 

Petition  to  revoke  appointment  of  trustee* 
Vol.  clxvi— 8 
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From  the  petition  and  answer  it  appeared  that  John  Wilbert 
diied  July  17,  1889,  leaving  the  following  will: 

"1.  I  will  and  direct  that  all  my  just  debts  and  funeral 
expenses  be  promptly  paid. 

"  2.  To  my  wife,  Margaret  Wilbert,  I  will,  devise  and  bequeath 
the  same  interest  in  my  estate  that  she  would  take  under  the 
intestate  laws  of  the  state  had  this  will  not  been  made,  she  to 
have  the  privilege  of  occupying  one  of  the  brick  houses  on  or 
near  the  corner  of  Boggs  and  Bailey  avenues,  in  said  32d  ward, 
Pittsburgh,  if  she  so  desires,  but  not  the  privilege  of  renting 
the  same  to  third  parties. 

"  8.  Subject  to  the  foregoing  provisions  for  my  wife,  I  divide 
my  estate,  real,  pei'sonal  and  mixed,  into  six  (6)  equal  parts, 
and  devise  and  bequeath  unto  my  daughtei-s  Mary  Wilbert, 
Bertie  Wilbert,  Louise  Barker  and  Lizzie  Berg,  each  one  equal 
sixth  (1-6)  part  of  my  estate,  to  them,  their  heirs  and  assigns 
forever  in  seveiulty,  the  shares  to  my  said  daughters  to  be  for 
their  own  sole  and  separate  use,  free  from  any  claim  of  any 
present  or  future  husband. 

"  To  my  grandchildren,  being  the  children  of  my  deceased 
daughter,  Catherine  Miller,  I  devise  and  bequeath  one  sixth  (1-6) 
part  of  my  estate,  to  be  equally  divided  between  them,  and  I 
hereby  appoint  Andrew  Engle  trustee  of  the  interest  hereby 
given  to  my  grandchildren,  he  to  hold  the  same  in  trust  until 
the  youngest  one  reaches  the  age  of  twenty-one  years,  at  which 
time  a  distribution  of  said  interest  shall  then  be  made,  and 
until  that  time  the  trustee  from  time  to  time  shall  apply  the  in- 
terest or  income  from  said  interest  in  my  estate  hereby  devised 
to  said  grandchildren  to  the  maintenance  and  education  of  said 
grandchildren.  Should  any  one  of  said  grandchildren  die 
under  the  age  of  twenty-one  years  unmarried  and  without 
lawful  issue,  then  and  in  that  event  the  share  of  such  one 
dying  shall  go  to  and  vest  in  the  survivor  or  survivoi-s,  and 
should  all  of  said  gmndchildren  die  before  reaching  the  age 
of  twenty-one  yeai-s  unmarried  and  without  lawful  issue,  the 
whole  of  said  interest  hereby  willed  and  bequeathed  to  said 
grandchildren  shall  revert  to  and  vest  in  my  lawful  heii*s, 
share  and  share  alike. 

''From  the  share  hereby  devised  to  my  grandchildren,  I 
dii-ect  that  the  sum  of  two  hundred  ($200)  be  deducted  and 
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divided  amongst  the  other  devisees  herein  mentioned,  the  said 
two  hundred  ($200)  dollars  having  theretofore  been  paid  by  me 
on  account  of  the  mother  of  said  grandchildren. 

"I  will  and  devise  to  William  Dryer,  my  brother-in-law,  to 
hold  in  trust  and  to  apply  the  rents  and  profits  thereof  to  the 
support  and  maintenance  of  my  son,'  William  Henry  Wilbert, 
for  and  during  his  lifetime,  the  one-sixth  (1-6)  part  of  my  estate, 
and  at  the  death  of  said  William  Henry  Wilbert  said  interest 
to  go  to  and  vest  absolutely  in  his  lawful  issue,  if  any,  and  in 
default  of  such  lawful  issue,  then  said  share  to  revert  to  and  vest 
in  fee  in  my  lawful  heii*s,  as  aforesaid." 

Elizabeth  Berg  was  married  at  the  date  of  the  will  and  at 
the  time  of  testator's  death. 

Partition  was  made  of  the  real  estate  of  decedent,  and  decree 
entered  appointing  the  Fidelity  Title  &  Trust  Co.  trustee  of 
Mrs.  Bei"g's  interest.  Mrs.  Berg  subsequently  presented  her 
petition  averring  that  she  was  entitled  to  the  estate  absolutely, 
and  praying  for  the  revocation  of  the  decree  appointing  the 
trustee. 

The  petition  further  averred  that  petitioners'  purpart  was 
valued  at  $18,900,  that  the  purpai*t  consisted  of  seven  tracts, 
four  of  which  were  unimproved,  and  that  the  gross  annual 
income  was  about  $500.  It  further  appeared  that  the  pui*part 
was  incumbered  to  the  extent  of  $2,000.  Also  that  William 
Henry  Wilbert  had  died  unmarried. 

The  case  was  heard  on  petition  and  answer. 

The  court  below  filed  the  following  opinion : 

"  The  plain  intent  of  John  Wilbert  was  to  protect  his  daugh- 
ter, Mrs.  Berg,  in  the  enjoyment  of  his  bounty  from  the  influ- 
ence of  her  husband.  The  devise  is  to  her,  her  heirs  and 
assigns  in  severalty,  '  for  her  sole  and  separate  use,  free  fiom 
any  claim,'  and,  necessarily,  of  any  claim  of  interference  on  the 
part  of  Mr.  Berg. 

'^  These  are  appropriate  words  to  create  a  separate  use  trust, 
and  hU  the  words  that  are  necessary  for  that  purpose :  Hays  v. 
Leonard,  166  Pa.  474. 

^^  It  is  objected  to  this  that  testator  uses  language  in  the  first 
clause  of  the  paragraph  which  *•  creates  in  his  daughter  a  fee 
simple  in  the  clearest  and  most  unequivocal  terms.'  But  that 
clause  is  coupled  with  the  exclusion  of  the  husband  in  terms 
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just  as  clear  and  unequivocal,  ^from  any  claim'  in  respect  of 
this  estate.  The  manifest  purpose  was  to  give  Mrs.  Berg  an 
absolute  estate,  but  to  protect  her  in  its  use  from  the  influence  of 
the  husband  during  coverture.  A  trust  was  therefore  neces- 
sary, the  powers  incident  to  ownerahip  were  suspended,  and 
her  beneficial  use  insured  during  that  period. 

^^  Should  the  husband  die  in  her  lifetime  the  trust  must  there- 
fore cease,  and  the  legal  and  equitable  title  become  united  in 
her.  The  added  phj*ase  ^  heira  and  assigns  forever  in  severalty ' 
has  no  bearing  on  the  question  of  trust ;  it  simply  expresses 
what  the  law  would  have  implied.  The  use  was  absolute  ;  the 
trust  for  coverture  only. 

"  So  it  was  suggested  that  testator's  ignorance,  inferred  from 
the  fact  that  he  signed  with  a  mark,  itiises  a  doubt  that  he 
intended  to  create  a  separate  use  trust  and  that  *  to  doubt  is  to 
resolve  against  such  trust.'  As  he  was  adjudged  competent  to 
make  the  will,  it  must  be  presumed  that  he  understood,  too,  its 
contents.  The  idea  of  protection  of  a  daughter's  share  against 
the  influence  of  her  husband,  out  of  which  '  separate  use  trusts ' 
arise,  is  very  simple  and  common,  and  is  so  expressed  here  as 
to  be  within  the  undei-standing  of  the  most  ignorant. 

"  Nor  does  the  fact  that  the  trust  declared  was  inoperative  in 
respect  of  other  daughters,  because  neither  married  nor  in  con- 
templation of  marriage,  affect  the  question  of  its  validity  in 
respect  of  Miu  Berg ;  that  she  was  in  fact  married  and  con- 
tinues covert,  and  that  the  testator  manifested  an  intent  to 
protect  her  share  'from  any  claim'  of  her  husband  are  suffi- 
cient, for  there  is  no  principle  better  settled  than  that  testa- 
mentary intent  must  be  made  effectual  so  far  as  is  consistent 
with  law. 

''It  is  insisted  that  extrinsic  evidence  is  admissible  as  affect- 
ing the  question  of  the  condition  of  a  trust,  and  that  the  case 
is  not  distinguishable  in  this  respect  from  McConnell  v.  Wright, 
160  Pa.  277.  But  these  cases  were  essentially  different.  There 
extrinsic  evidence  was  admitted,  because  it  was  thought  the 
existence  of  a  trust  was  in  doubt.  Hays  v.  Leonard,  supra; 
while  here  the  intent  is  plain,  and  rules  of  consti-uction  can 
have  no  application. 

"  The  intent  to  create  a  coverture  trust  having  been  ascer- 
tained, the  hardship  of  which  petitioner  complains  is  not  appar 


Digitized  by  VjOOQ IC 


WILBERTS  ESTATE.     BERG'S  APPEAL.  117 

1895.]  Opinion  of  Court  below. 

ent.  The  trustee  is  entirely  competent  to  take  care  of  the 
estate.  If  sales  become  advantageous  it  may  make  them  and 
invest  the  proceeds.  The  estate  is  subject  to  the  same  bur- 
thens as  if  petitioner  had  the  legal  title,  and  it  will  be  the  duty 
of  the  trustee  to  provide  for  them.  In  the  meantime,  the  peti- 
tioner, in  accoi-dance  with  her  father's  intention,  will  receive 
the  benefit,  in  all  probability,  as  though  she  had  the  legal  estate. 

"  The  petition  must  be  dismissed. 

"  And  now,  to  wit,  July  10, 1894,  this  matter  came  on  to  be 
heard  upon  petition  and  answer,  and  was  argued  by  counsel; 
and  thereupon  upon  consideration  thereof  said  petition  is  dis- 
missed at  the  cost  of  petitioner. 

"And  now,  to  wit,  July  28,  1894,  this  matter  came  on  to  be 
further  heard  upon  the  petition  and  answer,  and  was  argued  by 
counsel;  and  thereupon,  upon  consideration  thereof,  the  decree 
of  July  10, 1894,  dismissing  said  petition,  is  amended  and  sup- 
plemented, so  as  to  read  as  follows : 

"  1st.  That  the  decree  of  Nov.  29,  1892,  at  said  No.  169 
Nov.  T.,  1892,  appointing  the  Fidelity  Title  Trust  Co.  trustee  of 
the  separate  use  estate  of  Elizabeth  Berg,  shall  relate  to  an  undi- 
vided five-sixths  interest  in  the  purpart  allotted  to  said  Eliza- 
beth in  the  partition  of  the  estate  of  John  Wilbert,  deceased. 

"  2d.  That  the  decree  of  Dec.  1, 1892,  at  No.  1  April  Term, 
1892,  as  follows : 

"  *  (a)  That  the  Fidelity  Title  &  Trust  Co.,  trustee  of  the 
separate  use  estate  of  Elizabeth  Berg,  be  added  to  the  record  of 
the  partition  proceedings  in  the  estate  of  John  Wilbert,  deceased, 
at  No.  1  April  Term,  1892. 

" '  (6)  That  said  partition  proceedings  be  ratified  and  con- 
firmed the  same  as  if  said  trustee  had  been  an  original  party 
thereto. 

"  *  (<?)  That  the  allotment  therein  to  said  Elizabeth  Berg 
of  Purpart  E,  comprising  El,  E2,  E3,  E4,  E6,  E6  and  E7,  be 
held  by  said  trustee  upon  the  separate  use  trust  created  by  the 
will  of  said  John  Wilbert,  deceased,'  be  amended  so  that  para- 
graph (<?)  thereof  shall  read : 

"  (<?)  That  the  allotment  therein  to  said  Elizabeth  Berg  of 
Purpart  E,  comprising  El,  E2,  E3,  E4,  E5,  E6  and  E7,be  held 
by  said  trustee — to  the  extent  of  an  undivided  five-sixths — upon 
the  separate  use  trust  created  by  the  will  of  said  John  Wilberti 
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deceased,  and  that  the  remaining  one-sixth  part  is  adjudged  to 
be  the  individual  property  of  said  Elizabeth  Berg  free  from 
any  trust." 

Error  assiffned  was  (1)  in  holding  that  a  sepamte  use  trust 
is  created  by  the  will  of  John  Wilbert  as  to  the  one-sixth  inter- 
est of  said  Elizabeth  Berg;  (2)  in  holding  that  there  is  not  on 
the  face  of  said  will  such  an  ambiguity  as  warrants  the  court  in 
receiving  extrinsic  evidence  ;  (8)  in  not  holding  that  if  a  sepa- 
rate use  trust  is  created,  the  jurisdiction  to  appoint  a  trustee  is 
exclusively  in  the  court  of  common  pleas ;  (4)  in  decreeing  that 
the  petition  of  Elizabeth  Berg  be  dismissed. 

M.  H,  Stevenson^  for  appellant. — The  creation  of  a  separate 
use  is  always  a  question  of  intention  to  be  gathei*ed  from  the 
four  corners  of  the  will,  as  well  as  from  the  circumstances  sur- 
rounding the  testator  at  the  time  he  made  it,  and  from  the  con- 
dition of  the  estate  and  his  family:  MacConnell  v.  Wright, 
160  Pa.  284;  Tritt  v.  Col  well,  81  Pa.  284;  Morrison  v.  Bank, 
86  Leg.  Int.  215 ;  Todd's  Ap.,  24  Pa.  431 ;  Penna.  Co.  v.  Fos- 
ter, 85  Pa.  184;  Chaffees  v.  Risk,  24  Pa.  432. 

The  language  creates  in  the  daughter  a  fee  simple  of  the 
most  absolute  kind.  No  trust  of  any  kind  or  trustee  is  men- 
tioned, but  the  legal  title  and  the  beneficial  interest  are  vested 
in  the  same  persons.  When  testator  intended  a  trust  he  named 
a  trustee  and  defined  his  duties. 

So  far  as  the  words  "  sole  and  separate  use  "  are  concerned, 
their  ordinary  meaning  is  so  vastly  different  from  their  techni- 
cal import  that  we  have  no  hesitancy  in  saying  that  such  highly 
technical  words  in  the  will  of  an  ignorant  German,  who  could 
not  write  his  own  name,  should  not  receive  their  strict  techni- 
cal meaning  unless  the  context  and  circumstances  clearly  indi- 
cate that  such  technical  meaning  was  intended :  Gratz  v.  Ewalt, 
2  Binn.  99. 

Marshall  Brown^  for  appellee,  not  heard,  cited :  Hays  v.  Leon« 
ard,  156  Pa.  474 ;  Lancaster  v.  Dolan,  1  Rawle,  281 ;  MacCon- 
nell V.  Wright,  150  Pa.  275  ;  Urich's  Ap.,  86  Pa.  886 ;  Livezey's 
Ap.,  106  Pa.  205 ;  Wright  v.  Brown,  44  Pa.  224 ;  Shonk  v 
Brown,  61  Pa.  821 ;  MacConnell  v.  Lindsay,  181  Pa.  476. 
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Per  Curiam,  Jan.  7, 1895:  . 

Neither  of  the  specifications  of  error  in  this  case  is  sustained. 
The  learned  court  was  clearly  right  in  holding  that,  in  his  devise 
to  appellant,  the  intent  of  her  father  to  create  a  coverture  trust 
was  quite  plain, — too  plain  indeed  to  justify  the  introduction  of 
extrinsic  evidence.  All  that  is  necessary  to  be  said  on  that 
and  other  questions  involved  will  be  found  in  the  opinion  sent 
up  with  the  record.  On  that  opinion,  the  decree,  as  amended 
July  28, 1894,  is  affirmed,  and  appeal  dismissed  with  costs  to  be 
paid  by  appellant. 


Robert  Patterson's  Estate.     Appeal  of  John  M.  Risher, 

Executor. 

DecedefWs  estate — Promissory  notes— Forgery— ^Evidence. 

A  claim  against  the  estate  of  a  decedent  on  promissory  note  was  resisted 
on  the  ground  that  decedent's  signature  was  forged.  A  witness  for  claim- 
ant testified  that  he  saw  decedent  sign  one  of  the  notes  upon  which  claim 
was  made,  and  that  he  saw  him  sign  another  note  of  which  one  of  the 
notes  in  question  was  a  renewal.  A  daughter  of  det^edent  and  her  hus- 
band testified  to  the  genuineness  of  the  disputed  signatures.  The  only  evi- 
dence to  the  contrary  was  that  of  expert  witnesses.  Held^  that  the  evi- 
dence was  sufficient  to  wan*ant  a  finding  that  the  notes  were  genuine. 

Argued  Nov.  12,  1894.  Appeal,  No.  822,  Oct.  T.,  1894,  by 
the  executor,  from  decree  of  O.  C.  Allegheny  Co.,  May  T., 
1804,  No.  46,  distributing  decedent's  estate.  Before  Ster- 
RBTT,  C.  J.,  Green,  Williams,  McCollum,  Mitchell,  Dean 
and  Fell,  JJ.     Affirmed. 

Exceptions  to  adjudication. 

From  the  record  it  appeared  tliat  the  People's  Bank  of 
McKeesport  was  the  owner  of  the  three  notes  which  they  pre- 
sented for  payment  at  the  audit.  The  fii-st  of  these  notes  was 
dated  Dec.  17, 1892,  at  four  months  for  $3,000,  drawn  by  Wil- 
liam  B.  Rath  to  the  oiderof  Robert  Patterson  and  indoi-sed  by 
Robert  Patterson  and  R.  H.  Rath.  The  second  note  was  dated 
Jan.  24,  1898,  at  four  months  for  $4,000,  dmwn  by  W.  B.  Rath 
to  the  order  of  Robert  Patterson,  and  was-  indorsed  bv  Robert 
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Patterson  and  James  Rath.  The  third  note  was  dated  Feb.  3, 
1893,  at  four  months  for  $650,  dmwn  by  W.  B.  Rath,  to  oi-der 
of  Robert  Patterson,  and  indorsed  by  Robert  Patterson  and  R. 
H.  Rath.  These  notes  were  all  discounted  by  the  People's 
Bank  of  McKeesport,  Feb.  4,  1893.  They  were  all  renewals  of 
other  notes  for  like  amounts  that  had  matured  on  the  respect- 
ive dates  of  the  notes  in  question. 

The  $4,000  was  the  last  of  a  series  of  renewals  the  original 
of  which  was  a  note  dated  April  30, 1891,  for  the  sum  of  $5,000. 
The  note  of  which  it  was  the  renewal,  became  due  Jan.  24, 1893. 
R.  H.  Rath  testified  that  at  the  instance  of  his  father  James 
Rath,  one  of  the  indorsers,  he  went  to  the  home  of  Robert  Pat- 
terson in  the  latter  part  of  January  or  first  of  February,  1893, 
and  saw  Robert  PatteiBon  indorse  the  $4,000  note.  He  also 
testified  that  he  saw  Robert  Pattei-son  indorse  a  $3,000  note  in 
J.  R.  Wylie's  office  in  Duquesne,  of  which  the  $3,000  note 
marked  was  a  renewal.  R.  H.  Rath  was  also  an  indorser  on 
the  latter  note.  Sarah  E.  Rath,  the  wife  of  W.  B.  Rath  and 
daughter  of  Robert  Patterson,  who  lived  in  the  house  with  her 
father  in  Pittsburg  the  hist  year  of  his  life,  and  lived  near  him 
in  Duquesne  for  several  years  immediately  preceding  his  removal 
to  Pittsburg,  after  comparison  of  the  indorsements  of  these 
several  notes  with  the  admittedly  genuine  signatures  of  her 
father  and  from  her  knowledge  of  her  father's  signature,  testi- 
fied that  the  indorsements  were  genuine  and  were  in  the  hand- 
writing of  her  father,  Robert  Pattei-son.  W.  B.  Rath  testified 
to  the  same  effect.  The  only  evidence  to  contnidict  this  testi- 
mony was  that  of  experts. 

The  court  sustained  the  validity  of  the  notes  and  awarded 
the  amounts  of  them  with  interest  to  claimants. 

Error  assiffned  among  others  was  above  decree. 

J.  S,  Ferguson^  E.  Q:  Ferguson  with  him,  for  appellant. 

E.  P.  Douglas^  John  2>.  WatBon  and  Charles  B,  Payne^  Daniel 
Harrison  with  them,  for  appellees. 

Per  Curiam,  Jan.  7,  1895: 

This  case  depended  on  questions  of  fact  which  were  especially 
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proper  for  the  determination  of  the  orphans'  court.  The  testi- 
mony tending  to  prove  the  genuineness  of  the  disputed  signa- 
tures, was  quite  sufficient  to  warrant  the  findings  of  which  the 
decree  is  predicated ;  and,  in  the  absence  of  manifest  error  in 
either  of  said  findings  of  fact,  the  decree  should  not  be  disturbed. 
Decree  affirmed  and  appeal  dismissed  with  costs  to  be  paid 
by  the  appellant. 


William  P.  Shinn's  Estate.     William  H.  Shinn's  Appeal.       m  m 
Trenton  Iron  Company's  Appeal.  m  m 


Executors  and  administrators^  Surcharge — Expenditure  of  money  on 
foreign  property — Devastavit, 

Ttie  mere  fact  that  an  administrator  expends  money  iD  a  reasonable 
effoit  to  save  the  property  of  his  intestate  situated  in  another  state,  is  not 
snfficient  to  convict  him  of  a  devastayit. 

To  hold  that  the  representative  of  the  personal  estate  within  the  domi- 
cile owes  no  duty  whatever,  either  to  creditors  or  next  of  kin,  with  reference 
to  personalty  outside  the  jurisdiction,  is  to  invite  neglect  and  consequent 
waste  and  dissipation  of  assets.    By  Mr.  Justice  Dean. 

Executors  and  administrators— Use  of  money  in  speculative  venture — 
Surcharge, 

Decedent  owned  a  lease  of  iron  ore  property  in  which  he  had  invested 
a  large  amonnt  of  money.  The  undertaking  was  of  a  highly  speculative 
and  hazardous  nature.  The  ore  was  uncertain,  both  as  to  quantity  and 
quality,  and  the  cost  of  production  was  not  known  with  even  proximate 
certainty.  The  value  of  the  ore  when  ready  for  the  furnace  was  certain 
to  be  subject  to  the  wide  fluctuations  of  the  iron  market.  The  adminis- 
trator, without  consultation  with  creditors,  and  with  no  cautionary  order 
fi-om  the  court,  and  simply  upon  the  advice  of  the  next  of  kin,  whose 
only  hope  for  a  share  in  the  estate  was  in  the  preservation  of  the  lease, 
expended  a  large  amount  of  the  money  of  the  estate  upon  the  leasehold. 
The  business  proved  a  disastrous  failure,  and  a  large  sum  was  lost  to  the 
estate.    Held,  that  the  administrator  was  properly  surcharged  with  the  loss. 

Administrator's  commissions— Surcharge — Management  of  estate. 
In  the  above  case,  apart  from  the  loss  on  the  iron  lease,  the  adminis- 
trator managed  the  rest  of  the  estate  with  such  skill  as  to  largely  increase 
the  value  of  the  assets.  He  spent  a  large  amount  of  time  and  labor  upon 
the  estate,  and  was  compelled  to  enter  security  in  a  large  sum.  Held, 
that  he  was  entitled  to  his  commissions. 
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Argued  Nov.  12,  1894.  Appeals,  No.  323,  Oct.  T.,  1894, 
and  No.  19,  Oct.  T.,  1895,  by  the  administrator  and  a  ci-editor, 
from  the  decree  of  O.  C.  Allegheny  Co.,  Jane  T.,  1894,  No.  78, 
on  exceptions  to  adjudication.  Before  Stbrrett,  C.  J., 
Green,  Williams,  McCollum,  Mitohbll,  Dean  and 
Fell,  JJ.    Affirmed. 

Exceptions  to  adjudication. 

The  facts  were  stated  as  follows  by  Hawkins,  P.  J. : 

"The  principal  question  involved  in  this  case  grows  out  of 
expenditures  made  by  the  administi*ator  on  account  of  a  certain 
leasehold  located  in  the  state  of  New  York.  The  material  facts 
are  these : 

"  Mr.  Shinn  died  May  6,  1892,  leaving  as  his  next  of  kin, 
Joseph  A.  and  John  K.  Shinn.  The  assets  in  Pennsylvania  con- 
sisted of  personalty  amounting  to  $136,126.92,  and  realty  esti- 
mated at  $75,000  (but  which  was  afterward  sold  for  $64,000), 
making  a  total  of  $211,126,92;  and  liabilities  amounting  to 
$202,648.27. 

"  Besides  these  assets,  Mr.  Shinn,  shortly  before  his  death, 
secured  the  leasehold  already  mentioned  at  an  annual  rental 
value  of  $5,000  and  royalties;  the  purpose  of  which  was  to 
mine,  and  by  means  of  a  process  not  in  common  use  and 
largely  experimental,  to  separate  the  ore  supposed  to  be  depos- 
ited in  the  leased  lands.  At  the  time  of  his  death  Mr.  Shinn 
had  accordingly  erected  suitable  buildings  and  machinery  and 
made  extensive  strip[)ings  of  the  surface  at  an  expenditure  of 
about  $100,000,  and  was  ready  to  begin  operations.  The  lease- 
hold, besides  rental  and  royalties,  was  subject  to  a  chattel  mort- 
gage and  other  charges  amounting  to  about  $40,000. 

"  No  lettera  were  taken  out  in  New  York,  but  the  Messrs. 
Shinn,  next  of  kin,  on  behalf  of  present  accountant,  undertook 
the  management  and  disposition  of  the  property  with  the  idea 
that  the  estate  was  entirely  solvent.  They  became  satisfied 
from  personal  examination  and  from  inquiry  made  of  the  super- 
intendent, the  superintendent's  father,  who  had  control  of  a 
similar  mine,  and  Mr.  Huxley,  president  of  the  Sturtevant  Mill 
Company,  a  chattel  mortgage  creditor,  that  the  leasehold  was 
worth  the  amount  in  vested.  Mr.  Huxley  was  at  first  veiy  enthu- 
siastic over  the  prospect  as  to  the  success  of  it,  if  it  was  worked, 
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and  recommended  very  strongly  that  further  development  be 
made  of  the  body  of  the  ore,  for  the  reason  that  the  rich  ore  had 
not  been  reached.  He  particularly  claimed  that  if  the  work 
was  stopped  it  would  have  the  appearance  of  being  a  failure, 
and  would  depreciate  the  value  of  the  property ;  that  it  was 
necessary  to  show  the  rich  iron  ore,  and  the  quality  that  was 
expected  to  be  used  as  a  mercantile  ore.  A  shaft  was  accord- 
ingly sunk,  and  the  result  was  so  favomble  that  Mr.  Huxley 
expressed  a  desire  to  buy.  Accordingly  in  July,  1892,  the  prop- 
erty was  offered  to  him  at  cost,  but  his  enthusiasm  seems  to 
have  in  the  meantime  somewhat  cooled.  He  would  buy,  but 
not  at  that  price ;  for  the  location  of  the  mill  was  probably  not 
as  he  would  have  located  it  and  necessitated  the  erection  of 
heavier  foundations,  but  he  would  consider  the  matter  and  write 
in  a  few  days ;  no  letter  was  received,  and  a  month  later  Mr. 
Shinn,  having  found  him  in  New  York,  was  told  that  he  had  not 
agreed  to  purchase  it,  but  would  interest  some  of  his  friends  in 
the  property  and  go  in  with  them.  A  month  later,  in  Sep- 
tember, he  said  he  would  be  willing  to  take  it  at  f 60,000 ;  but 
when  it  was  offered  to  him  at  that  price  he  again  evaded.  No 
further  or  other  offer  was  made.  In  the  meantime  this  account- 
ant paid  out  of  the  fund  belonging  to  the  administrator  of  this 
estate,  on  account  of  the  claim  of  the  Sturtevant  Mill  Company, 
of  which  Mr.  Huxley  was  president,  #23,375.42.  He  had  also 
paid  out  of  the  same  fund  $7,066.24  for  shafting,  although  the 
same  purpose  could  have  been  secured  at  a  cost  of  less  than  five 
hundred  dollars ;  rent  $6,394.53 ;  and  other  similar  expenses. 
The  whole  amount  thus  expended  was  $44,736.36.  The  lease- 
hold property  has  since  been  sold  by  adverse  legal  proceedings, 
and  nothing  realized  to  the  estate  therefrom. 

"  The  administrator  does  not  seem  to  have  consulted  any  attor- 
ney of  this  state  with  reference  to  the  leasehold,  but  to  have 
acted  under  the  advice  of  Judge  Hawes,  of  New  York.  None 
of  the  creditors  who  are  exceptants  to  this  branch  of  the  adminis- 
ti-ation  appear  to  ha^ve  been  consulted,  or  had  any  knowledge 
of  the  transaction,  although  some  of  them  are  resident  here  and 
some  in  New  York.  They  object  to  the  allowance  of  the  credits 
claimed  on  this  account  as  being  illegal." 

The  court  surcharged  the  accountant  for  expenditures  made 
by  him  upon  the  leasehold  of  the  iron  mine  in  New  York 
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The  accountant  was  allowed  commissions  at  the  rate  of  five 
per  cent  on  $139,859. 

Error  assiffned  by  the  administrator  was  decree  surcharging 
him. 

Hrror  assiffned  by  Trenton  Iron  Co.,  was  allowance  of  com- 
missions. 

Willis  F.  McCook^  for  appellant,  cited,  on  question  of  sur- 
charge :  Wras.  Exrs.  §  680 ;  Shakespeare  v.  Fidelity  Title  & 
Safe  Deposit  Co.,  97  Pa.  173;  McCullough  v.  Young,  1  Binn. 
63 ;  Potter  v.  Hitchcock,  30  Conn.  408  ;  19  A.  &  E.  Ency.  L. 
109;  Magraw  v.  Irwin,  87  Pa.  139. 

On  question  of  commissions :  Eshleman's  &  Gyger's  Ap., 
74  Pa.  42  ;  Rockafield's  Est.,  4  Lane.  113 ;  Davis'  Ap.,  100  Pa. 
201 ;  Harbster's  Ap.,  125  Pa.  1. 

James  Balph^  R.  A,  Balphy  A.  M,  Brown^  John  S.  Lambie  and 
J  U.  McKelvy  with  him,  for  creditors,  cited,  on  question  of 
surcharge:  Act  of  March  16,  1832,  P.  L.  136;  Magraw  v. 
Irwin,  87  Pa.  139  ;  Stoiy's  Conflict  of  Law,  sec.  14 ;  Mothland 
V.  Wireman,  3  P.  &  W.  185 ;  Freeman's  Ap.,  68  Pa.  161 ; 
Dent's  Ap.,  22  Pa.  614. 

John  S,  Lamhie^  A.  M.  Brown  and  John  Sparhawh^  Jr.^  with 
him,  for  the  Trenton  Iron  Co.,  cited,  on  question  of  commis- 
sions :  Snyder's  Ap.,  54  Pa.  67 ;  Pusey  v.  Clemson,  9  S.  &  R. 
204 ;  Heckert's  Ap.,  24  Pa.  482 ;  McCahan's  Ap.,  7  Pa.  56 ; 
Stehman's  Ap.,  6  Pa.  413;  Norris's  Ap.,  71  Pa.  106;  Wistor's 
Ap.,  54  Pa.  60;  Stevenson's  Est.,  4  Whart.  98;  Stewart's  Ap., 
110  Pa.  410;  Landis  v.  Scott,  32  Pa.  495;  Gilson's  Est.,  18 
W.  N.  570. 

seonn's  appeal. 

Opinion  by  Mr.  Justice  Dean,  Jan.  7, 1895 : 
William  P.  Shinn  died  intestate  May  6,  1892,  leaving  as  his 
next  of  kin,  Joseph  A.  and  John  K.  Shinn.  The  assets,  real 
and  personal,  in  Pennsylvania  amounted  to  $211,126.92,  and 
debts,  $202,648.27.  Before  his  death,  he  had  taken  the  lease- 
hold interest  of  a  tract  of  iron  ore  land  in  Westchester  county, 
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New  York,  granting  the  right  for  twenty  years  to  mine  and 
remove  the  iron  ore  therefrom  at  a  price  or  royalty  of  fifty  cents 
per  ton,  and  fixing  a  minimum  production  of  not  less  than  ten 
thousand  tons,  or  $5,000  per  year.  William  P.  Shinn,  in  his 
lifetime,  had  expended  more  than  $100,000  in  improvements 
and  patents  for  the  production  and  preparation  of  the  ore  for 
furnaces.  Besides  the  royalties  and  certain  rentals  stipulated 
to  be  paid,  thei*e  was  upon  the  leasehold  a  chattel  mortgage  and 
other  charges  amounting  to  about  $40,000.  To  make  this  opera- 
tion a  success,  the  administrator  took  from  the  general  fund, 
$44,786.36  and  expended  it  in  patents,  test  or  exploring  shafts, 
and  for  other  purposes  in  and  about  the  ore  lease,  and  claimed 
credit  therefor  in  his  account.  The  auditing  judge  surcharged 
him  with  these  expenditures,  and  the  administrator  appeals. 

We  are  not  disposed  to  affirm  this  decree  on  the  opinion  of 
the  learned  judge  of  the  court  below.  In  that  opinion,  the 
surcharge  is  sustained  for  two  reasons ;  the  fii*st  and  controlling 
one,  because  the  accountant  had  no  authority  to  go  beyond  the 
limits  of  the  state,  and  attempt  to  manage  a  part  of  the  estate 
in  a  foreign  jurisdiction,  and  to  that  end,  appropriate  a  part 
of  the  assets  realized  in  the  state  of  the  domicile.  As  to  this, 
the  court  says :  "  The  action  of  the  accountant  was  therefore 
clearly  a  breach  of  official  duty." 

Neither  the  facts  in  this  case,  nor  the  law  applicable  to  them, 
warrants  such  a  sweeping  conclusion.  The  question  raised 
here,  is  not  being  tried  in  the  courts  of  New  York,  with  adverse 
claimants  of  that  state  against  the  right  of  the  administrator 
to  remove  the  assets  to  another  jurisdiction.  Nor  is  it  being 
tried  in  the  courts  of  this  state,  with  home  creditors  contesting 
the  right  of  a  New  York  administrator  to  remove  the  fund 
beyond  the  reach  of  our  court.  In  either  case,  the  legal  title 
of  the  administrator,  and  his  intermeddling  with  the  fund,  might 
be  effectually  denied.  But  the  question  here  is,  what  may  an 
administrator  do  with  reference  to  personal  assets  beyond  the 
jurisdiction,  without  subjecting  himself  to  the  peril  of  a  sur- 
charge ?  It  is  answered  that  he  should  have  immediately  con- 
verted the  asset  into  money  and  for  that  purpose  should  have 
raised  an  ancillary  administrator  within  the  jurisdiction  of  the 
New  York  courts,  whose  duty  it  would  have  been  to  sell  and 
distribute  the  fund,  first,  to  the  creditoi*s  thei*e,  and  then  pay 
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over  to  him  the  balance  for  distribution  among  the  general 
creditors  in  Pennsylvania.  But  suppose  an  immediate  sale 
would  have  been  impossible  or  unwise,  and  that  the  expenditure 
of  a  limited  amount  would  have  made  the  asset  marketable  at 
a  fair  price,  and  thus  have  saved  a  large  sum  for  the  estate? 
If  it  had  been  reasonably  probable,  as  appellant  claims,  that 
the  expenditure  of  about  $7,000  in  completing  a  shaft  would 
have  made  the  property  worth  in  the  market  at  least  $75,000, 
and  thus  have  saved  the  larger  part  of  the  more  than  $100,000 
already  expended  upon  it,  certainly  a  court  of  equity  would 
not  have  surcharged  such  a  trustee  with  the  $7,000,  merely 
because  the  money  had  come  out  of  the  general  fund,  and  had 
been  paid  outside  the  state.  Even  an  executor  de  son  tort  is 
entitled  to  reimbursement  for  payments  properly  made  in  relief 
of  the  estate.  It  is  argued,  an  ancillary  administrator  should 
have  been  appointed  to  do  this.  If  he  had  been  fii*st  appointed, 
he  would  have  had  no  money  to  expend,  unless  he  received  it 
from  the  Pennsylvania  administrator,  and  the  same  fund  would 
have  been  depleted  for  the  same  purpose.  When  an  administra- 
tor assumes  the  office,  and  has  delivered  to  him  assets  of  the 
character  of  these,  the  exigency  may  require  that  he,  within  a 
limited  extent,  shall  act  beyond  the  jurisdiction.  The  intestate 
here  had  pledged,  in  New  York  banks,  collateral,  largely  exceed- 
ing in  value  the  amount  of  the  obligations  for  which  they  were 
pledged ;  the  administrator  paid  off  the  obligations  out  of  the 
general  fund,  lifted  the  collateral,  sold  it,  and  thereby  swelled 
the  general  fund.  No  one  of  the  creditoi's  claims  that  he  be 
surcharged  with  the  amount  paid  on  the  notes,  because  the 
money  to  pay  them  was  taken  from  the  geneml  fund,  and  paid 
outside  the  jurisdiction.  If  he  had  paid  no  attention  to  the  mat- 
ter, and  permitted  the  collateral  to  be  sacrificed,  the  creditoi-s 
could  properly  have  claimed  a  surcharge  because  of  neglect  of 
a  plain  duty.  This  leasehold  was  a  chattel  in  New  York  state, 
and  is  so  treated  there,  and  a  chattel  mortgage  under  the  laws  of 
that  state  given  upon  it.  The  administrator  finds  the  insti-ument 
among  the  other  personal  assets  of  his  intestate.  To  decide 
that  the  mere  fact  that  he  expended  money  beyond  the  state  to 
save  valuable  assets,  warmnts  a  surcharge,  is  cariying  the  doc- 
trine, which  confines  the  administration  of  assets  to  the  juris- 
diction of  the  domicile,  too  far,  and  beyond  anything  ever 
intended  to  be  decided  by  this  court. 
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As  early  as  1803  it  was  decided  in  McCuUough  v.  Young,  1 
Binn.  63,  that  it  had  "been  uniformly  undei'stood,  both  before 
and  since  the  revolution,  that  letters  of  administration  granted 
in  a  sister  state  are  a  sufiQcient  authority  to  maintain  an  action 
here ;  and  such  has  been  the  practice  without  regard  to  the 
particular  intestate  laws  of  the  state  where  they  have  been 
granted.  There  may  be,  indeed,  great  inconveniences  from 
the  law,  but  it  lies  within  the  legislature  to  remedy  them." 
This  case  was  virtually  overruled  in  Brodie  v.  Bickley,  2  Ravvle, 
431,  decided  in  1830,  in  which  it  was  held  that  an  action  would 
not  lie  against  an  administrator  in  this  state  on  a  judgment 
Dbtained  against  another  admiuistrator  of  the  siune  estate,  in 
another  state.  The  court  says:  "The  authority  of  an  admin- 
istrator under  Iettei*s  granted  in  a  sister  state  to  meddle  witli 
the  assets  here,  is  an  anomaly  produced  by  an  unexampled 
spiiit  of  comity  in  the  courts  of  this  state,  which  will  probably 
be  attended  in  this  respect  with  perplexity  and  confusion." 
This  was  followed  by  Mothlandv.  Wireman,3  P.  &W.  186, de- 
cided in  1831.  The  real  question  for  decision  in  this  case  was 
whether  Wireman,  an  administrator  in  Pennsylvania,  was 
chargeable  with  assets  received  by  his  co-administrator,  who 
was  both  a  resident  of  Maryland  and  surviving  partner  of 
decedent  in  certain  iron  works  in  that  state,  and  by  reason  of 
his  survivorship  had  received  money  belonging  to  the  estate. 
This  court  held  the  Pennsylvania  administrator  was  not  liable 
except  for  assets  received  within  the  jurisdiction,  although  the 
bond  was  joint.  That  the  money  received  from  the  iron  prop- 
erty by  the  surviving  partner  and  co-administrator  must  be 
accounted  for  in  the  courts  of  Maryland.  The  decision  is 
grounded  on  Brodie  v.  Bickley,  supra,  decided  the  year  before. 
It  is  true,  Gibson,  C.  J.,  in  delivering  the  opinion,  says  he  is 
unable  to  see  why,  if  even  the  assets  in  Maryland  had  come  into 
the  hands  of  the  administrator  in  Pennsylvania,  the  latter 
should  be  charged  with  them  ;  but  this  was  wholly  outside  the 
case,  for  there  was  no  pretence  that  the  Pennsylvania  adminis- 
ti-ator  had  actually  received  any  pai-t  of  the  fund.  The  decis- 
ion is  good  law  for  just  what  is  decided,  that  the  Pennsylvania 
administrator  was  not  liable  for  the  fund  received  by  his  co- 
administrator, a  resident  of  Maiyland,  on  assets  located  in 
Maryland.      The  coui*t  again  speaks  in  deprecatory  terms  of 
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that  "injudicious  spirit  of  comity"  which  prevailed  in  the 
courts  of  this  state,  evidently  having  in  mind  the  decision  in 
McCuUough  V.  Young,  supi-a. 

Then,  apparently  moved  by  these  criticisms,  the  legislature 
passed  the  act  of  March  15,  1832,  in  which  it  is  enacted  that: 
"  No  letters  testamentary,  or  of  administration  or  otherwise, 
purporting  to  authorize  any  persons  to  intermeddle  with  the 
estate  of  a  decedent,  which  may  be  gi-anted  out  of  tliis  com- 
monwealth, shall  confer  on  such  pei-son  any  of  the  powers  and 
Huthoiity  possessed  by  an  executor  or  administi-ator  under  the 
letters  granted  within  this  state."  This  was  a  severe  blow  to 
the  doctrine  of  comity  on  which  McCuUough  v.  Young  was 
based,  and  which  Gibson,  C.  J.,  in  the  subsequent  cases 
thought  insuflScient  to  warrant  the  decision. 

But  this  act  was  found  inconveniently  rigorous,  so  it  was 
amended  by  that  of  June  16,  1836,  enacting  that  it  should  not 
apply  to  shares  of  stock  in  any  incorporated  company  within 
this  state ;  and  then  again  by  act  of  15th  of  May,  1850,  that  it 
should  not  apply  to  any  loan  of  any  incorporated  company  with- 
in this  state.  So  that,  in  a  spirit  of  comity,  a  foreign  adminis- 
trator could  come  into  this  state  and  manage  and  collect  such 
assets  without  having  ancillary  letters  issued. 

A  number  of  cases  arose  requiring  an  interpretation  of  the 
act.  Dent's  Appeal,  22  Pa.  514,  held  that  although  distribution 
of  foreign  assets  must  be  made  according  to  the  law  of  the 
domicile,  it  was  not  required  that  such  distribution  should  be 
made  in  the  place  of  the  domicile ;  that  this  was  a  question,  not 
of  jurisdiction,  but  discretion.  In  Moore  v.  Fields,  42  Pa.  467, 
it  was  decided,  that  where  a  debt  against  an  administrator  of 
an  estate  in  New  York  had  been  settled  by  final  decree  of  the 
surrogate  court,  an  action  would  lie  against  the  administmtor 
in  this  state  by  the  public  administrator  of  New  York,  without 
the  issue  of  ancillary  letters  in  this  state.  In  Shakespeare  v. 
Deposit  Co.,  97  Pa.  173,  it  was  held  that  Dnited  States  bonds 
on  special  deposit  could  be  sued  for  by  a  foreign  administrator 
in  the  courts  of  this  state.  In  Musselman's  Appeal,  101  Pa. 
165,  it  was  decided  that  letters  testamentary  to  a  Pennsylvania 
citizen,  upon  the  estate  of  a  resident  of  another  state,  gave  no 
jurisdiction  to  Pennsylvania  courts  over  the  accounts.  Lines 
V.  Lines,  142  Pa.  149,  held  that  a  court  of  equity  in  this  state 


Digitized  by  VjOOQ IC 


SHINN'S  ESTATE.     SHINN'S  APPEAL.  129 

1896.]  Opinion  of  the  Court. 

had  no  jurisdiction  over  the  personal  property  of  a  decedent  of 
another  state  which  would  authorize  it  to  take  such  property 
out  of  the  hands  of  those  in  possession. 

But  in  no  case  has  it  been  decided  that  the  mere  fact  of  an 
administrator  expending  money  in  any  reasonable  effort  to  save 
the  property  of  his  intestate  situated  in  another  state,  is  suf- 
ficient to  convict  him  of  a  devastavit.  As  is  said  by  Justice 
Sharswood  in  Shakespeare  v.  Fidelity  Company,  supi-a,  "  the 
point  has  never  been  decided  in  this  state." 

A  voluntary  payment  by  a  debtor  of  this  state  to  a  foreign 
administi-ator,  when  no  ancillary  lettei-s  had  previously  issued, 
would  not  be  that  offensive  "  intermeddling  "  with  the  assets  in 
this  state,  as  would  make  it  a  mispayment  under  our  sttitute ; 
and  we  will  not  assume,  that,  in  a  spirit  of  comity,  the  mere 
payments  by  this  administrator  beyond  the  jurisdiction,  from 
that  fact  alone,  should  be  declared  unlawful. 

Nor  will  we  assume  that  if  he  had  sold  the  property  and  had 
paid  the  claims  upon  it,  he  would  not  be  answerable  in  this 
state  for  the  surplus.  The  argument  to  the  contrary  has  noth- 
ing to  support  it  but  the  dictum  in  Mothland  v.  Wireman,  supra, 
and  is  not  in  accord  with  any  of  the  adjudicated  cases.  The 
ruling  in  Wilkins  v.  Ellet,  9  Wall.  740,  is  sounder  in  principle  : 
"  The  foreign  administrator's  title  is  recognized  to  receive  a 
voluntary  payment  and  to  give  a  valid  acquittance  therefor, 
provided  no  ancillary  lettei*s  have  been  previously  granted.  The 
payment  being  voluntary,  the  executor  has  not  intermeddled." 
In  Potter  v.  Hitchcock,  30  Conn.  408,  a  guardian  had  among 
his  ward's  assets  the  note  of  a  citizen  of  another  state.  He 
made  no  effort  to  collect  because  the  debtor  was  not  within  the 
jurisdiction.  The  court  surcharged  him  with  it,  saying,  witli 
persuasive  reason,  that  the  domiciliary  guardian  was  bound  to 
use  reasonable  care  and  diligence  in  endeavors  to  save  his  ward's 
estate.  To  hold  that  the  representative  of  the  personal  estate 
within  the  domicile  owes  no  duty  whatever  either  to  creditoi-s 
or  next  of  kin,  with  reference  to  pei-sonalty  outside  the  juris- 
diction, is  to  invite  neglect  and  consequent  waste  and  dissipa- 
tion of  assets.  That  he  has  no  standing  as  a  suitor  in  a  foreign 
jurisdiction  does  not  alone  fix  the  measure  of  his  duty  nor  has 
it  ever  been  so  regarded  in  practice.  In  thus  holding,  we  do 
not  intimate  that  he  must  go  into  a  foreign  jurisdiction  and 
Vol.  clxvi — 9 
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institute  suits  which  could  not  be  sustained,  or  offensively 
intermeddle  with  assets,  so  as  to  defy  or  disregaixi  the  jurisdiction 
of  the  courts  of  the  situs.  There  are  often  many  things  he  may 
do,  many  things  he  ought  to  do,  which  suggest  themselves  to 
the  prudent  business  man,  tending  towards  the  preservation  of 
the  estate,  and  are  neither  obnoxious  to  the  law  nor  antagonis- 
tic to  the  interests  of  foreign  creditors. 

But  while  we  do  not  sustain  the  decree  of  the  learned  judge 
of  the  court  below  on  his  fii-st  reason,  we  think  it  fairly  sup- 
ported by  the  second.  On  the  facts  found,  the  action  of  the 
administrator  was  wholly  unwarranted.  The  iron  ore  opera- 
tion was  a  speculative  venture  which  the  decedent,  in  his  life- 
time, had  a  perfect  right  to  enter  upon ;  his  business  was  to 
accumulate  an  estate ;  if  his  ventures  turned  out  successful,  he 
reaped  the  profits ;  if  unsuccessful,  no  others  were  interested  or 
had  a  right  to  complain.  But  the  business  of  this  adminis- 
trator was  not  to  make  money  for  the  estate  by  hazardous  ven- 
tures, but  to  save  that  which  came  into  his  hands,  for  creditors 
and  kin,  by  prudent  business  management.  Speculative  ven- 
tures were  not  prudent  business  management.  The  ore  was 
uncertain,  both  as  to  quantity  and  quality,  as  is  apparent  on  a 
mere  reading  of  the  stipulations  in  the  lease ;  the  cost  of  pro- 
duction was  not  known  with  even  approximate  certainty,  for 
the  methods  of  mining  and  cleaning  were  purely  experimental. 
Besides  these  risks,  the  value  of  the  ore  when  ready  for  the 
furnsice  was  wholly  uncertain,  because  it  was  certain  to  be 
subject  to  the  wide  fluctuatioi!is  of  the  iron  market.  Without 
consultation  with  the  creditors,  with  no  cautionary  order  from 
the  court  on  a  statement  of  the  facts,  he  put  into  this  plant,  in 
hopes  of  profit,  this  large  sum  of  money — ^money  realized  from 
the  estate  in  Pennsylvania.  The  business  proved  a  most  dis- 
astrous failure.  The  whole  was  sold  under  legal  proceedings 
in  New  York  and  did  not  bring  the  amount  of  claims  against 
it.  He  advised  with  no  one,  as  to  the  judiciousness  of  expend- 
ing this  $45,000  of  the  creditora'  money,  except  those  whose 
interests  were,  in  a  certain  sense,  antagonistic  to  the  creditors. 
His  New  York  advisei-s  were  interested  in  keeping  the  plant 
in  operation  whether  it  made  money  or  lost.  Joseph  A.  and 
John  K.  Shinn,  next  of  kin,  examined  the  property,  and  they 
advised  him  to  continue  it  in  operation.     It  was  their  interest 
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to  do  so.  They  doubtless  knew,  as  did  the  administrator,  that 
unless  at  least  a  portion  of  the  large  amount  invested  in  this 
operation  by  decedent,  in  his  lifetime,  was  saved,  the  estate  was 
practically  insolvent.  If  it  proved  successful,  there  would  be 
a  surplus  to  go  to  them,  the  next  of  kin ;  if  unsuccessful,  they 
were  no  worae  oflf,  as  the  loss  would  fall  upon  the  creditoi-s. 
Yet  the  administrator  took  the  creditors'  money  and  invested 
it  in  a  wild  speculation.  He  might,  almost  as  safely,  have 
invested  it  in  stocks  on  the  prospect  of  a  rise.  This  was  not 
ordinary  business  sagacity  or  prudent  management.  His  con- 
duct, on  the  facts  found  by  the  audifeiug  judge,  therefore,  wai"- 
ranted  the  surcharge. 

The  decree  is  affirmed  and  the  appeal  is  dismissed  at  costs  of 
appellant. 

TEENTON  IRON  OO'S  APPEAL. 

Opinion  by  Mr.  Justice  Dean,  Jan.  7, 1895: 
The  facts  in  this  case,  are  about  the  same  as  in  the  appeal  of 
William  H.  Shinn,  administrator,  opinion  filed  this  day.     The 
appeal  here,  however,  is  from  that  part  of  the  decree  which 
allows  the  administi-ator  commissions. 

The  court,  although  surcharging  the  administrator  with  a 
large  sum  of  money  expended  on  an  iron  ore  operation  in  New 
York,  nevertheless  finds  that  he  acted  in  good  faith,  and  allows 
him  his  commissions.  We  are  not  inclined,  on  the  facts,  to  dis- 
turb this  decree.  The  appellee  was  compelled  to  give  very 
heavy  bonds,  covering  nearly  $200,000  worth  of  property,  for 
which  he  paid  to  the  surety  companies  ISOO.  For  this,  the  court 
allowed  him  no  credit.  While  we  saw  much  to  condemn  in  his 
conduct  with  reference  to  the  New  York  property,  we  see  noth- 
ing but  diligent,  astute  business  management  of  the  Pennsyl- 
vania property.  With  no  cash  on  hand,  except  about  $1,500, 
he  saved  from  peril  $103,000  of  stocks  pledged  by  the  deced- 
ent for  small  loans,  both  within  and  without  the  state ;  these  he 
then  sold  for  about  $21,000  more  than  they  were  appraised  at ; 
more  than  twice  as  much  as  they  would  have  sold  for  at  any 
time  since.  The  appellant  claims,  that  it  was  through  the  aid 
of  reputable  bankers  he  accomplished  this  *  let  that  be  so ;  a 
trustee  who  has  the  sagacity  to  select  efficient  aids  in  the  man- 
agement of  delicate  and  responsible  interests  intrusted  to  him, 
is  all  the  more  deserving  of  remuneration,  especially  as  the 
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bankers  charged  for  their  services  less  that  $400.  Besides  these 
stocks  he  performed  most  vexatious  labor  in  the  sale  and  mau- 
agement  of  the  real  estate,  which  was  heavily  mortgaged,  and 
realized  on  that,  $64,500,  an  amount  considembly  in  excess  of 
the  liens.  His  commissions,  as  allowed,  amount  to  about  $7,000. 
The  court  below  did  not  think,  in  view  of  the  actual  services 
and  time  devoted  to  his  duties,  and  the  large  responsibilities 
involved,  that  this  was  unreasonable.  We  are  not  convinced 
there  was  any  error  in  the  allowance. 

The  decree  is  affirmed,  and  the  appeal  is  dismissed  at  costs 
of  appellant. 


Ohio  and  Ross  Township  Eoad. 

Road  law — Reviewer— 'Original  petitioner. 

The  appointment  of  one  of  the  original  petitioners  for  a  road  as  a  reviewer 
is  an  irregularity  that  is  fatal  to  all  proceedings  subsequent  to  the  presen- 
tation of  the  petition  for  the  appointment  of  reviewers. 

Road  law — Decision  of  court — Practice,  Q.  S, 

The  decision  of  the  court  in  a  road  case  must  be  based  upon  the  report 
of  either  viewers,  reviewers  or  re-reviewera,  and  not  upon  testimony  taken 
by  a  commissioner  upon  a  soi*t  of  general  appeal  from  the  reports  of  the 
viewers,  reviewer  and  re-reviewei*s. 

Argued  Nov.  12, 1894.  Appeal,  No.  324,  Oct.  T.,  1894,  from 
(»rder  of  Q.  S.  Allegheny  Co.,  Dec.  T.,  1891,  No.  5,  confirm- 
ing report  of  reviewei*s.  Before  Sterbett,  C.  J.,  Green, 
Williams,  McCollum,  Mitchell,  Dean  and  Fell,  J  J.  Re- 
vei-sed. 

Petition  for  public  road. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court 

Error  assigned  was  confiimation  of  report. 

N.  W.  Shafery  for  appellant. 

M.  B.  Petty^  for  appellees. 

Opinion  by  Mr.  Chief  Justice  Stbrrbtt,  Jan.  7, 1895 : 
Owing  to  illness  of  the  county  engineer,  who  by  special  law 


Digitized  by  VjOOQ IC 


OHIO  AND  ROSS  TWP.  ROAD.  183 

1895.]  Opinion  of  the  Court. 

was  both  viewer  and  artist,  the  first  order  to  view  was  duly 
extended  and  made  returnable  to  June  Sessions  1892,  at  which 
a  repoi-t  in  favor  of  the  proposed  road  was  made,  approved  and 
width  of  road  fixed  at  thirtj'-three  feet.  At  September  Ses- 
sions, a  petition  in  due  form  was  presented  and  reviewere  were 
appointed,  one  of  whom,  John  English,  is  admitted  to  be  a  signer 
of  the  original  petition.  Before  said  reviewers  reported,  the 
appointment  of  Mr.  English  was  specifically  excepted  to,  but 
it  does  not  appear  that  any  action  was  taken  thereon. 

At  December  Sessions  1892,  two  of  the  reviewers,  one  of 
whom  was  Mr.  English,  reported  against  the  road,  and  their  re- 
port was  confirmed  nisi.  Re-reviewers,  subsequently  appointed, 
reported  in  favor  of  the  road.  Exceptions  to  reports  of  viewers 
and  re-reviewers  having  been  filed,  a  commissioner  was  appointed 
and  a  mass  of  testimony,  covering  twenty-two  pages  of  the 
paper-book,  was  taken,  mainly  on  the  necessity  of  the  proposed 
road.  Finally  the  court  sustained  the  exceptions,  set  aside  the 
reports  of  the  viewei-s  and  re-re viewei-s,  and  confirmed  the  report 
of  the  reviewers,  saying :  *'We  think  the  evidence  does  not 
show  a  necessity  for  a  public  road."  This  remark  would  appear 
to  indicate  that  the  learned  court's  decision  was  based,  not 
upon  the  report  of  either  viewers,  re viewere  or  re-reviewers,  but 
upon  the  mass  of  testimony  taken  on  a  soi*t  of  general  appeal 
from  the  reports  of  viewers,  etc.  Strictly  speaking,  that  testi- 
mony is  no  part  of  the  record  before  us ;  nor  do  we  think  it 
was  properly  before  the  court  below  on  the  question  of  necessity 
or  non-necessity  of  the  proposed  road.  That  question  should 
be  determined  in  the  duly  appointed  mode  of  proceeding,  by 
views,  reviews  and,  in  the  discretion  of  the  court,  re-reviews. 

But,  aside  from  all  other  considerations,  the  appointment  <>f 
Mr.  English,  one  of  the  original  petitioners  for  the  road,  as  a 
reviewer,  was  an  irregularity  that  is  fatal,  at  least  to  all  prrn 
ceedings  subsequent  to  the  presentation  of  the  petition  for 
appointment  of  reviewers.  In  Donegal  Road,  4  Yeates,  479,  thi:< 
court  revei-sed  the  proceedings,  "as  well  because  there  had 
been  no  review,  as  that  one  of  the  petitioners  for  the  road  had 
been  appointed  a  reviewer,"  and  said:  "It  is  inconsistent  with 
the  first  principles  of  justice  that  the  same  person  should  be 
both  judge  and  party."  To  the  same  effect  are,  Radnor  Road, 
5  Bin.  612,  and  McClaysburg  Road,  4  S.  &  R.  200.     In  the  for- 
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nier,  the  faot  that  a  petitioner  acted  as  a  reviewer  was  declared 
'*  fatal  to  the  proceeding,"  "  an  irregularity  that  cannot  be  over- 
looked." 

In  this  case,  as  we  have  seen,  the  proceedings,  up  to  and 
including  the  presentation  of  the  petition  for  appointment  of 
reviewers,  are  regular ;  and  hence  there  appears  to  be  no  neces- 
sity for  setting  them  aside.  When  the  record  is  returned  to 
the  court  below,  proceedings  may  be  resumed  by  appointing 
competent  reviewera  on  the  petition  duly  presented  for  that 
purpose  on  September  8,  1892,  and  thence  duly  prosecuted  to 
final  decree. 

It  is  therefore  adjudged  and  decreed  that  all  proceedings 
subsequent  to  the  presentation  of  the  petition  for  appointment 
of  revie wei-s,  including  the  appointment  of  reviewers  erroneously 
made  thereon,  be  reversed  and  set  aside,  and  it  is  ordered  that 
the  record  be  remitted  to  the  court  below  for  further  proceed- 
ings in  accordance  with  the  foregoing  opinion. 


166    134 

1 187    158 

diM406      Dickson  &  Company's  Assigned  Estate.     Appeal  of  F. 

P.  Bell,  Assignee. 

Assignment  for  creditors —  Trust— Act  of  April  17,  1 8  43 . 

Certain  creditors  of  an  insolvent  placed  their  claims  in  the  hands  of  an 
attorney-at-law  to  collect  and  adjust.  He  took  from  the  debtor,  judgment 
notes  payable  to  himself  as  trustee  for  his  clients.  Subsequently  the 
debtor  made  an  assignment  to  him,  as  •*  tixistee  of  our  preferred  judgment 
creditors,"  of  the  debtor's  book  accounts,  with  power  to  collect  the  same, 
pay  the  debts  of  the  judgment  creditors,  and  return  the  balance  to  the 
debtor.  About  an  hour  after  this  special  assignment,  the  debtor  made  a 
general  assignment  for  the  benefit  of  creditors.  Held,  that  under  the  act 
of  April  17,  1843,  P.  L.  273,  the  assi^ment  to  the  attorney  enured  to  the 
benefit  of  all  the  creditors  of  the  debtor. 

In  the  above  case  an  agreement  was  entered  into  between  the  sheriff, 
who  had  levied  upon  the  property  under  the  confessed  judgments,  the 
general  assignee,  and  the  attorney  of  the  judgment  creditors,  by  which  tlio 
sheriff  delivered  the  personal  property  levied  upon  to  the  geneml  assignee 
who  was  to  sell,  and  pay  the  proceeds  to  the  sheriff  to  be  applied  to  the 
executions.  The  attorney  or  special  assignee  authorized  the  general 
assignee  to  collect  the  book  accounts  and  pay  the  proceeds  to  the  attorney 
until  the  judgments  should  be  satisfied.  The  general  lussignee  adminis- 
tered upon  the  entire  property  and  brought  the  whole  proceeds  into  hii 
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account.    Eeld^  that  each  of  the  funds  must  bear  its  own  burden  of  the 
expense  of  administration. 

Argued  Nov.  12, 1894.  Appeal,  No.  293,  Oct.  T.,  1894,  by 
assignee  for  creditors,  from  order  of  C.  P.  Allegheny  Co., 
March  T.,  1890,  No.  789,  overruling  exceptions  to  auditor's 
report.  Before  Sterrktt,  C.  J.,  Gukbn,  Williams,  McCol- 
LUM,  Mitchell,  Dean  and  Fell,  JJ.    Affirmed. 

Exceptions  to  report  of  auditor  on  account  of  assignee  for  the 
benefit  of  creditors. 

The  case  was  referred  to  G.  W.  Williams,  Esq.,  as  auditor. 

The  facts  appear  by  the  following  opinion  of  the  court  below : 

"  On  Feb.  21,  1890,  Dickson  &  Co.  executed  and  delivered 
to  Frank  P.  Bell  a  deed  of  voluntary  assignment  for  the  bene- 
fit of  creditors,  which  was  accepted  the  same  day  and  was  after- 
wards duly  recorded.  Pjior  to  making  this  assignment,  on 
Feb.  20th,  they  confessed  three  judgments  in  C.  P.  No.  1,  at 
Nos.  810,  311  and  312  March  T.,  1890,  D.  S.  B.,  upon  which 
executions  were  issued  the  same  day,  and  on  Feb.  21st  con- 
fessed two  other  judgments  in  favor  of  W.  A.  Schmidt,  in  trust 
for  certain  creditoi-s,  at  205  and  206  of  March  Term  of  said 
couit,  upon  which  executions  were  issued  about  a  half  hour 
before  the  execution  of  tlie  deed  of  assignment  to  Bell. 

"  On  Feb.  20th,  Dickson  &  Co.  executed  an  assignment  to 
Waldiuan  A.  Schmidt,  trustee  '  for  the  benefit  of  our  preferred 
judgment  creditoi's,  entered  on  the  20th  day  of  February,  1890, 
all  and  every  our  book  accounts,  as  shown  by  our  said  books 
against  all  the  parties  our  debtoi-s  on  our  said  books,  said  ac- 
counts being  shown  in  the  schedule  hereunto  annexed  and 
marked  Exhibit  A.,'  and  further  providing  that  in  case  the  judg- 
ments were  paid  in  full  out  of  the  proceeds  of  execution,  said 
accounts  should  be  re-transferred  to  Dickson  &  Co.,  and  if  not 
paid  in  full  the  trustee  should  collect  said  accounts  and  apply 
the  proceeds  thereof  to  the  payment  in  full  of  said  judgments, 
the  balance  to  be  transferred  to  the  said  Dickson  &  Co.,  or  their 
assigns,  for  the  benefit  of  the  remaining  ci-editors  of  said  firm. 

^^  Upon  the  same  paper  is  written  an  assignment  to  the  same 
W.  A.  Schmidt,  tinist^e,  as  security  for  other  judgments  con- 
fessed to  him  as  trustee  for  creditors  named,  ^  the  above  men- 
tioned balance,  if  any,'  ^  upon  the  same  terms  and  conditions  as 
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above  set  forth ;  any  balance  remaining  to  be  by  him  traussferred 
to  said  Dickson  &  Co.,  or  their  assigns.' 

"  On  Feb.  27,  1890,  an  agreement  was  entered  into  by  the 
assignee,  the  sheriff,  and  the  attorney  of  the  judgment  creditors, 
by  which  the  sheriff  delivered  possession  of  the  pei-sonal  prop- 
erty levied,  which  the  assignee  agreed  to  sell  and  pay  the  pi*o- 
ceeds  to  the  sheriff,  to  be  applied  to  the  executions  in  his  hands. 
The  same  day  W.  A.  Schmidt,  by  writing, '  authorized  F.  B.  Bell, 
assignee  of  Dickson  &  Co.,'  to  collect  the  book  accounts  and  pay 
the  proceeds  to  Schmidt  until  the  judgments  should  be  fully 
satisfied,  and  the  balance  to  be  held  by  Bell,  as  assignee, '  accord- 
ing to  the  terms  of  the  said  assignment  of  said  book  accounts 
and  by  virtue  of  the  aforesaid  deed  of  assignment.' 

"  The  assignee  thereupon  took  charge  of  the  entire  property 
of  the  firm,  personal  property  under  execution  and  book  accounts, 
and  proceeded  to  administer  the  same,  and  has  brought  the  entire 
proceeds  into  his  account. 

"The  property  being  the  stock  of  goods  in  a  wholesale  drug 
store,  the  arrangement  made  with  the  sheriff  was  advisable 
and  politic.  Such  a  stock  would  certainly  have  been  sacri- 
ficed at  a  public  sale,  and  the  increased  proceeds  of  a  private 
sale  would  doubtless  be  more  than  sufficient  to  pay  the  ad- 
ditional expense.  No  objection  has  been  made  to  the  pay- 
ment of  the  proceeds  of  the  pei*sonal  property  to  the  sheriff, 
except  as  to  some  items  of  his  charges,  which  are  alleged  to  be 
excessive. 

"  Some  of  the  creditors  have  objected  to  the  application  of  the 
moneys  collected  from  loose  accounts  to  the  payment  of  the 
judgments,  upon  which  they  allege  the  judgment  creditors  had 
no  lien.  This  depends  upon  the  validity  of  the  assignment  to 
W.  A.  Schmidt. 

**  The  assignment  to  W.  A.  Schmidt  is  in  terms  an  assign- 
flnentdn  trust  for  the  benefit  of  certain  creditoi-s,  made  by  the 
debtoi*s  on  account  of  inability  to  pay  their  debts,  as  shown  by 
their  confession  of  judgment  to  'preferred  creditoi's'  and  their 
general  assignment  made  the  same  day.  It  therefore  comes 
expressly  within  the  act  of  April  17,  1848,  and  must  be  '  held 
and  construed  to  enure  to  the  benefit  of  all  the  creditor,  and 
be  subject  in  all  respect^  tp  the  laws  now  in  force  relative  to 
voluntary  assignments.'     Minei-s'  Nat.  Bank's  Appeal,  57  Pa. 
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1 93 ;  Wallace  v.  Wain  wnght,  87  Pa.  263.  When  Schmidt  author- 
ized F.  P.  Bell  as  assignee  to  collect  their  moneys,  he  had  no 
power  to  authorize  him  to  appropriate  the  money  to  any  special 
creditors  in  exclusion  of  others.  But  as  such  assignment  was, 
by  the  act  of  1843,  made  subject  to  all  laws  relating  to  volun- 
taiy  assignment,  it  should  have  been  recorded  within  thirty 
days,  and  not  having  been  so  recorded  became  void ;  and  the 
property,  reverted  to  the  assignors,  by  virtue  of  the  general 
assignment  passed  to  Bell  as  assignee.  He  was,  therefore,  bound 
to  account  for  these  moneys  as  assignee,  which  he  has  done  in 
his  account  filed.  But  having  applied  these  moneys  to  payment 
of  the  judgment  creditors,  in  exclusion  of  the  general  creditora, 
his  account  must  be  rectified  in  this  respect. 

"  It  follows,  then,  that  the  account  of  the  assignee  is  com- 
posed of  two  funds — that  derived  from  the  sale  of  the  personal 
propeity  which  he  received  by  virtue  of  the  agreement  with  the 
sheriff,  and  which  by  his  agreement  he  was  bound  to  pay  to  the 
slieriff,  to  be  applied  by  him  to  satisfaction  of  the  executions 
in  his  hands ;  the  other  derived  from  the  book  accounts  and  dis- 
tributed among  the  creditors  generally.  Bj'  the  account  it 
appeal's  that  the  first  of  these  funds  amounts  to  $16,475.29  and 
the  second  to  $8,907.56. 

*'  Eacli  of  these  funds  must  bear  its  own  burden  of  the  expense 
of  administration.  The  judgment  creditors  having  agreed  that 
the  personal  property  levied  on  should  be  sold  by  the  assignee, 
the  expense  incident  to  such  sale,  including  the  compensation 
c»f  the  assignee  for  that  part  of  the  work,  must  be  charged  to 
that  fund.  The  balance  of  the  fund  is  properly  applicable  to 
the  judgments.  The  second  fund  can  only  be  charged  with  the 
expense  incident  to  its  collection  and  administration,  including 
compensation  to  the  assignee  for  that  part  of  the  work.  When 
the  balance  of  each  fund  has  thus  been  ascertained,  the  balance 
of  the  fii*st  fund  will  be  appropriated  to  payment  of  the  judg- 
ments in  the  order  of  their  lien.  The  balance  of  the  second 
fund  will  be  appropriated  to  the  remaining  indebtedness,  includ- 
ing so  much  of  the  judgments  as  may  remain  unpaid.  The  judg- 
ment creditors  having  the  right  to  participate  in  two  funds,  will 
be  entitled  to  pro-rate  with  general  ci-editors  for  the  full  amount 
of  their  claims  in  distribution  of  the  second  fund,  and  not  merely 
on  the  balance,  unless  such  proportion  is  more  than  sufficient 
to  pay  their  claims  in  full. 
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"The  account  as  filed  does  not  give  the  data  necessary  to 
make  these  distiihutions.  The  amount  of  expenses  chai-geable 
to  each  fund  cannot  be  accumtely  determined  without  some 
further  testimony,  and  the  standing  of  the  execution  creditore 
cannot  be  accui*ately  determined  until  this  has  been  done  and 
the  order  of  their  lien  fixed;  and  besides,  as  these  changes 
involve  considemble  complication,  it  is  proper  that  the  parties 
interested  should  have  the  opportunity  to  be  heard  before  the 
auditor  and  to  take  exceptions,  if  they  think  proper,  to  his  action 
in  these  matters. 

"  We  cannot  anticipate  all  the  questions  which  may  arisOt 
and  will  therefore  return  the  case  to  the  auditor  with  instruc- 
tions to  carefully  restate  the  account  upon  the  principles  herein 
indicated,  with  the  right  in  the  parties  to  except  to  his  findings 
as  upon  original  reference. 

"The  other  exceptions  filed  in  the  case  we  will  not  dispo&e 
of  now.  They  may  be  submitted  to  the  auditor  for  his  consid- 
eration." 

The  following  exceptions,  filed  to  the  auditor's  second  report, 
averred  that  the  auditor  erred  : 

"1.  In  rejecting  and  disregarding  the  testimony  offered  for 
the  purpose  of  proving,  and  not  finding: 

"  (a)  That  W.  A.  Schmidt  was  a  trustee,  constituted  and 
made  such  by  certain  creditors  of  Dickson  &  Co.,  named  in  the 
judgments  hereinafter  designated,  to  whom  said  Dickson  &  Co. 
confessed  judgments  at  Nos.  306,  307,  308,  310  and  311, 
March  Term,  1890,  Court  of  Common  Pleas  No.  4,  of  Alle- 
gheny county  ; 

"  (6)  That  to  the  said  W.  A.  Schmidt,  as  said  trustee,  said 
Dickson  &  Co.  assigned  their  book  accounts  as  collateral  secur- 
ity for  the  payment  of  said  judgments,  before  said  Dickson  & 
Co.  made  a  general  assignment  for  the  benefit  of  their  creditoi*s 
to  said  F.  B.  Bell,  assignee  and  accountant; 

"  (<?)  That  by  reason  of  holding  said  judgments  and  said 
assignments  of  book  accounts  to  him  as  trustee,  said  W.  A. 
Schmidt  had  a  lien  upon  the  fund  arising  from  the  collections 
made  upon  said  book  accounts,  upon  which  he  was  entitled  to 
distribute  upon  judgments  confessed  to  him  as  aforesaid  by  said 
Dickson  &  Co.,  as  trustee,  the  payment  of  which  judgments 
was  secured  by  the  assignment  of  said  book  accounts  as  col- 
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lateral  security  before  said  fund  arising  from  said  book  accounts 
would  be  available  for  distribution  to  the  general  creditors  of 
said  Dickson  &  Co. 

"  (d)  That  said  assignment  of  the  book  accounts  made  by 
Dickson  &  Co.,  to  said  W.  A.  Schmidt,  as  trustee,  as  collateral 
security  for  the  payment  of  judgments  confessed  to  him  by  said 
Dickson  &  Co.,  as  trustee  for  certain  creditors  as  aforesaid,  was 
valid  as  to  creditoi's  not  named  in  said  assignment  of  book 
accounts. 

"  (e)  That  it  was  unnecessary,  under  the  acts  of  assembly 
relating  to  assignments  for  the  benefit  of  creditors,  to  record 
said  assignment  of  book  accounts,  by  said  Dickson  &  Co.  to 
W.  A.  Schmidt,  trustee,  as  collateral  security  for  the  payment 
of  judgments,  within  thirty  days  after  its  execution  and  deliv- 
ery. [1] 

"  2.  In  finding  that  no  testimony  had  been  offered  and  taken 
by  him .  on  the  question  of  what  proportion  of  the  expenses 
should  be  borne  by  the  funds  arising  from  the  stock  and  the 
book  accounts,  respectively.  [2] 

"  8.  In  finding  the  expenses  properly  chargeable  to  the  fund 
derived  from  the  book  accounts  to  be  as  follows,  to  wit :  As- 
signee's commission,  f429.67,  and  the  following  items:  July  26, 
ex.,  printing  notice  to  remit,  $1.50;  postage  stamps,  $4.50; 
Aug.  8th,  postage  stamps,  98c ;  Oct.  11th,  collecting  Beck  draft, 
15c;  Dec.  11th,  trip  to  Uniontown,  etc.,  to  collect,  $13.25; 
Nov.  25th,  cash  paid  on  probate,  $6.50 ;  Feb.  13th,  collection, 
$7.25 ;  Jos.  Briel,  attorney  fees,  $5.00 ;  cost  paid  J.  Gripp,  col- 
lection, $28.30;  commission  paid  J.  Gripp,  collection  cases, 
$27.14.  [3] 

^^  4.  In  assuming  that  the  charges  of  the  assignee's  counsel  are 
for  services  exclusively  for  collecting  on  book  accounts.  [4] 

"  5.  In  finding  .the  proportion  of  expenses  to  be  borne  by 
the  fund  arising  from  stock  to  be  $4,411.00.   [5] 

"  6.  In  charging  the  fund  arising  from  the  sale  of  stock  with 
expenses  of  assignee  other  than  court  and  sheriff's  costs.  [6] 

"7.  In  finding  that  the  assignment  by  Dickson  &  Co.  of 
their  book  accounts  to  W.  A.  Schmidt,  trustee,  vested  in  said 
trustee  an  absolute  property  of  said  book  accounts  in  trust  for 
certain  creditors;  and  not  tliat  said  assignment  merely  gave 
said  trustee  a  lien  on  said  book  accounts  to  secure  the  paymeut 
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of  judgments  confessed  by  said  Dickson  &  Co.  to  said  Schmidt 
as  trustee  for  the  creditoi-s  named  in  said  judgments  at  Nos.  306, 
307,  308,  310  and  311,  March  Term,  1890,  D.  S.  B.  [7] 

"8.  In  not  distributing  the  funds  arising  both  from  stock 
and  book  accounts  as  follows,  to  wit :  The  fund  arising  from  the 
stock  to  the  court  and  sheriflfs  costs  of  judgments  at  Nos.  306, 
307,  308,  310  and  311,  March  Term,  1890,  D.  S.  B.,  then  to  the 
debts  and  interest  of  said  judgments  until  paid  in  full,  if  suffi- 
cient; the  balance,  if  any,  to  the  expenses  of  the  administration 
of  the  trust  estate  and  the  genei-al  creditors  of  Dickson  & 
Co.  [8] 

'*  9.  In  surcharging  the  assignee  with  any  sum  whatever.  [9] 

"  10.  The  exceptions  in  behalf  of  the  assignee  to  the  auditor's 
report  originally  filed  are  hereby  renewed."  [10] 

The  court  filed  the  following  opinion  on  the  exceptions : 

"  This  case  is  before  us  upon  exceptions  to  a  second  report. 
Upon  a  former  report  we  held  that  an  assignment  of  the  book 
accounts  of  the  firm  to  W.  A.  Schmidt  was  a  voluntary  assign- 
ment for  the  benefit  of  creditoi-s,  subject  to  the  provisions  of 
the  act  of  April  17,  1843,  and,  therefore,  accrued  to  the  benefit 
of  all  the  creditoi-s,  and  the  proceeds  having  come  into  the  hands 
of  Frank  P.  Bell,  and  being  brought  into  his  account,  should  be 
distributed  pro  rata  to  all  the  creditors.  The  matter  was 
referred  again  to  the  auditor  to  make  distribution  on  this  prin- 
ciple. 

"Application  was  made  by  counsel  of  the  assignee  to  the 
court  to  direct  the  auditor  to  receive  testimony  affecting  the 
question.  We  did  not  deem  it  necessaiy  to  do  so,  and  did  not 
make  any  order  in  the  premises,  but  suggested  that  the  testi- 
mony should  be  offered  to  the  auditor.  An  offer  was  made  to 
him,  but  the  auditor,  believing  that  his  duty  was  limited  by  the 
former  ruling  of  the  court,  declined  to  receive  the  evidence. 
The  importance  of  the  matter  justifies  a  further  consideration 
of  the  question,  and  we  have  considered  it  as  if  the  assignee 
liad  proved  what  he  proposed  to  prove. 

"  The  offer  was  to  prove  by  W.  A.  Schmidt  that  prior  to  the 
20th  day  of  February,  1890,  certain  creditors  named  '  constituted 
liim  their  trustee,  with  power  to  collect  and  adjust  all  claims 
which  they,  or  either  of  them,  had  against  Dickson  &  Co.,  the 
assignors  in  these  proceedings.*     [The  detailed  statement  shows 
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that  the  several  parties  had  respectively  '  placed  their  claims  in 
the  hands  of  said  Schmidt  for  collection,  and  authorized  him  to 
collect  and  adjust  them  on  their  behalf.'  This  would  not  con- 
stitute him  a  trustee.  He  was  a  mere  agent,  or  attorney,  to 
collect.  Being  a  member  of  the  bar,  he  personally  received  tliem 
as  attorney  at  law.  It  is  not  alleged  that  the  claims  were 
assigned  to  him.  IJe  took  from  Dickson  &  Co.  judgment  notes 
payable  to  himself,  as  trustee  for  the  parties,  but  calling  himself 
trustee  would  not  change  his  character  as  attorney  or  agent. 
The  claims  still  belonged  to  the  parties,  and  they  had  entire 
control  of  them.  He  did  not  become  a  trustee  until  Dickson 
&  Co.  made  the  assignment  to  him  as  'trustee  of  our  preferred 
judgment  creditors.']  [11]  By  this  assignment  the  legal  title 
to  the  property  was  placed  in  Schmidt,  but  the  beneficial  inter- 
est belonged  to  the  clients  whom  he  represented.  The  legiil 
and  equitable  titles  did  not  unite  in  him.  He  had  the  power  to 
dispose  of  the  property,  but  solely  for  the  purpose  of  paying 
cei-tain  indebtedness  of  Dickson  &  Co.,  and  when  this  purpose 
was  accomplished  to  turn  over  the  balance  to  Dickson  &  Co. 

'*  [The  assignment  was  the  voluntary  act  of  Dickson  &  Co. 
to  a  person  to  whom  they  were  not  indebted,  for  the  benefit  of 
other  persons  to  whom  they  were  indebted,  made  when  they 
knew  they  were  insolvent,  as  is  shown  by  the  fact  that  it  was 
executed  a  few  hours  after  confessing  judgments  to  tlie  amount 
of  $20,000,  and  within  one  hour  before  the  execution  of  a  gen- 
eral assignment  for  the  benefit  of  creditors;  and  on  its  faco 
recognizes  the  fact  of  insolvency  by  describing  the  parties  inter 
ested  as  'preferred  judgment  creditors.']   [14] 

"  As  was  said  in  Lucas  v.  S.  &  E.  R.  R.  Co.,  32  Pa.  464 :  '  We 
have  here  property,  a  trustee,  a  trust  and  creditora  of  an  insol- 
vent company,  and  the  simple  question  is  whether  by  an  ambig- 
uous inversion  of  language  the  real  meaning  of  this  instrument 
can  be  so  covered  as  to  defeat  the  operation  of  a  most  salutary 
law.'  In  Wallace  v.  Wainwright,  87  Pa.  266,  Judge  Shaus- 
vrooj)  says:  'None  of  the  acts  of  assembly  relating  to  assign- 
ments for  the  benefit  of  ci*editors  have  required  that  they  should 
be  drawn  in  any  specific  form.  .  .  .  Since  1818  property  trans- 
ferred to  one  person  to  be  employed,  paid  over  or  converted  for 
the  benefit  of  others  has  been  held  to  be  property  held  in  trust 
within  the  operation  of  the  statutes.'     In  Fallon's  Appeal,  42 
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Pa.  235,  Chief  Justice  LoWRiE  said:  'Of  course  the  courts 
cannot  allow  the  law  to  be  evaded  by  any  sham  departure  from 
the  general  form  of  assignments,  and  where  the  transaction  is 
substantially  an  assignment  for  the  benefit  of  creditors,  involv- 
ing no  other  important  purpose  that  would  be  prejudiced  by 
bringing  it  under  the  act  of  1818,  the  substance  rather  than  the 
form  must  be  regarded.'  And  in  Chaffin  y.  Risk,  24  Pa.  432,- 
Judge  LowRiE  defined  a  trust  as  existing  *  where  the  legal 
estate  is  in  one  person  and  the  equitable  interest  in  another.' 

**  [These  cases  in  our  judgment  clearly  establish  the  character 
of  the  assignment  in  this  case  as  a  trust  for  the  benefit  of  credit- 
oi-s,  which  not  being  recorded  was  void  under  the  act  of 
March  24,  1818.  The  property  was  turned  over  by  Schmidt 
to  Bell,  the  general  assignee,  who  has  brought  the  proceeds 
into  his  account  for  distribution.  The  property  was  his  and  is 
disti-ibutable  under  the  assignment  to  him.]  [12]  Kern  v. 
Powell,  98  Pa.  263. 

"  We  have  carefully  examined  all  authorities  cited  by  coun- 
sel for  the  assignee  and  find  no  reason  to  change  the  conclusion 
to  which  we  came  upon  a  former  hearing  of  the  case. 

"  This  disposes  of  the  first  exception. 

*'  [We  do  not  see  that  the  fact  that  the  accounts  are  said  to  be 
as  collateral  security  affects  the  case  as  suggested  in  the  seventh 
exception.  The  transfer  is  absolute,  the  subsequent  limitation 
is  conditional.  It  is  still  a  transfer  intrust  for  the  benefit  of 
creditors.]   [13] 

"  The  2d,  3d,  4th,  6th  and  6th  exceptions  relate  to  the  dis- 
position of  the  expenses  of  administration,  as  appears  by  refer- 
ence to  the  former  opinion  filed  in  this  case.  After  a  levy  had 
been  made  on  all  the  personal  property  of  Dickson  &  Co.,  by 
agreement  of  the  assignee  and  judgment  creditors  with  tlie 
sheriff,  all  the  property  was  delivered  to  the  assignee  to  be 
sold  by  him,  and  the  proceeds  to  be  appropriated:  first,  to  the 
sheriff  of  Allegheny  county  to  the  amount  of  above  debt,  inter- 
est and  costs  upon  said  suits  of  execution,  if  a  sufficient  amount 
be  realized  from  said  sales.  Schmidt  then  turned  over  to  the 
assignee  the  accounts  which  had  been  assigned  to  him.  The 
proceeds  o^  <^hese  two  properties  constitute  the  fund  for  dis« 
tribution.     Dickson  &  Co.  had  no  other  estate. 

^^  The  court  then  held  that  ^  each  of  these  funds  must  bear 
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its  own  burden  of  the  expense  of  administration.'  We  then 
said :  ^  We  cannot  anticipate  all  the  questions  which  may  arise, 
and  will  therefore  return  the  case  to  the  auditor,  with  instruc- 
tions to  carefully  re-state  the  account  upon  the  principles 
herein  indicated,  with  right  in  the  parties  to  except  to  his  find- 
ings as  upon  original  reference.  The  other  exceptions  we  will 
not  dispose  of  now,  they  may  be  submitted  to  the  auditor  for 
his  consideration.'  The  auditor  has  made  his  report,  in  which 
he  has  charged  a  portion  of  the  expenses  to  each  fund.  The 
counsel  for  the  assignee  claims  that  no  part  of  the  expenses  of 
administration  should  be  charged  against  the  proceeds  of  stock 
which  had  been  levied  on  by  the  sheiiflf,  because,  by  the  agree- 
ment between  the  judgment  creditors  and  the  assignee,  the 
proceeds  were  to  be  paid  to  the  sheiiff  in  satisfaction  of  his 
executions. 

"  In  Kent's  Appeal,  87  Pa.  165,  the  power  of  the  assignee 
to  make  such  assignment  was  recognized,  but  we  find  no  case 
in  which  the  question  of  the  expenses  of  such  transaction  has 
been  considered.  The  parties  must  have  known  that  the  sale 
of  the  goods  would  involve  considerable  expense,  and  when 
they  speak  of  *  proceeds '  it  may  be  assumed  that  they  meant 
the  amount  of  money  produced,  less  the  costs  of  sale.  If  there 
were  no  other  fund  it  would  scarcely  be  contended  that  under 
such  an  agreement  the  assignee  would  not  have  the  right  to 
retain  his  costs  and  expenses.  There  being  another  fund  upon 
which  the  judgment  creditors  had  no  special  claim  cannot 
change  the  effect  of  the  agreement.  We  doubt  if  the  assignee 
could  agree  to  impose  the  costs  of  selling  the  goods  subject  to 
lien  upon  the  geneml  fund.  It  would  be  unjust  to  take  the 
fund  applicable  to  general  creditors  to  pay  the  costs  of  increas- 
ing the  fund  applicable  to  preferred  creditors,  though  the  gen- 
eml  creditors  might  be  incidentally  benefited  by  paying  those 
claims,  and  thus  to  a  certain  extent  relieving  the  general  fund. 
But  the  assignee  in  this  case  did  not  attempt  to  make  such  an 
agreement,  and  it  certainly  cannot  be  implied.  We  are  there- 
fore of  the  opinion  that  the  fund  derived  from  sale  of  goods 
should  be  charged  with  the  expenses  attending  its  adminis- 
tration. 

"The  expenses  incurred  by  the  assignee  were  largely  for 
rent  of  store,  clerk  hire,  etc.    The  appraisement  of  the  goods 
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occupied  22  days  and  required  assistance  in  preparing  for  the 
appraisei's.  The  appraisement  of  book  accounts  must  have 
taken  but  little  time.  Upon  a  careful  examination  of  the  items 
of  expense  which  the  auditor  has  charged  to  the  stock  accounts, 
we  find  but  one  item  which  is  not  clearly  due  to  that  part  of 
the  business.  Tiiis  is  the  allowance  for  counsel  fee,  $500.  We 
think  a  fair  proportion  of  this  should  be  charged  to  the  genei*al 
fund,  say  $250.  As  the  stock  does  not  fully  pay  the  fii*st  judg- 
ments, and  as  they  are  entitled  to  pro  rata  with  other  creditors 
upon  the  general  fund  until  paid,  it  makes  no  pmctical  differ- 
ence, but  in  order  to  make  it  accord  with  principle  we  charge 
that  much  to  the  general  fund. 

^^  This  disposes  also  of  exception  eighth,  which  claims  that 
both  funds  should  have  been  paid  on  the  executions  in  order. 

"  The  9th  exception  is  that  the  auditor  erred  '  in  surcharging 
the  assignee  with  any  sum  wiiatever.'  Tenth  renews  excep- 
tions originally  filed  which  are  to  the  same  effect. 

"  In  the  first  report  the  auditor  surcharged  the  accountant 
with  $156  excessive  payment  to  appraisers.  He  allowed  them 
$1.00  a  day  for  the  time  occupied,  and  $102  paid  assistant  in 
preparing  the  goods.  The  surcharge  was  certainly  proper. 
He  also  surcharged  allowance  for  watchmen,  $127.60.  These 
watchmen  were  fii-st  employed  by  the  sheriff,  and  they  remained 
some  time  after  the  agreement  by  which  the  goods  were  turned 
over  to  the  assignee.  The  auditor  allowed  pay  for  ten  days 
and  surcharged  the  balance.  In  this  we  think  he  was  right. 
But  in  this  report  he  has  made  an  error.  In  the  first  report 
he  was  dealing  with  a  balance  shown  by  the  account.  As 
these  sums  were  improperly  credited  it  could  only  be  cori-ected 
by  surcharging  it,  and  thus  increase  the  balance.  In  this  repoi-t 
the  auditor  deals  with  funds  as  a  whole,  and  deducts  expenses 
to  obtain  a  balance.  In  the  matter  of  appraisei-s*  fees  he  credits 
the  whole  amount  paid,  and  it  would  be  proper  to  place  the 
excess  on  the  other  side.  But  he  has  also  surcharged  $127.50 
excess  of  watchmen's  pay,  though  he  had  taken  it  out  of  the 
costs,  and  $30.00  probate  fee,  to  Schmidt,  though  it  is  not 
included  in  expenses,  and  $15.71  excess  in  commission,  though 
he  had  already  eliminated  this  by  allowing  the  proper  amount 
as  credit.  He  also  erred  in  surcharging  these  sums  in  the  gen- 
eral fund,  though  the  items  were  expenses  in  the  stock  account 
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*'  This  will  be  corrected  by  charging  the  accountant  with 
the  money  received  on  each  account  allowing  him  credit  for 
proper  payments  on  each  and  distributing  the  balances. 

"  Some  of  the  creditoi-s  filed  exceptions  to  the  allowance  of 
commissions  of  the  assignee  as  excessive.  The  charge  allowed 
is  five  per  cent.  No  evidence  was  offered  to  show  how  this  is 
exce^ve.     It  does  not  appear  to  be. 

*'  This  disposes  of  all  the  exceptions  filed." 

The  agreement  referred  to  above  provided : 

"  That  the  proceeds  of  the  sale  of  said  property  and  effects 
by  said  assignee  shall  be  a{)propriated  as  follows,  to-wit : 

'*  (a)  To  the  sheriff  of  Allegheny  county  to  the  amount  of 
the  debts,  interest  and  costs  upon  said  wnts  of  execution,  if  a 
sufficient  amount  be  realized  from  said  sales. 

"  (6)  Then  any  sum  in  excess  of  the  debt,  interest  and  costs 
on  said  writs  shall  be  accounted  for  by  said  assignee  as  pro- 
vided by  law." 

Erron  assiffned  were  (1-10)  the  dismissal  of  exceptions; 
(11-14)  portions  of  opinion  in  bmckets;  (16)  decree;  quoting 
them  respectively. 

A.  M.  NeepeVy  for  appellant.  —The  confession  of  judgments 
to  Schmidt,  trustee,  for  creditoi^,  named  therein  by  Dickson 
&  Co.,  would  of  itself  make  Schmidt  trustee  and  creditor  of 
Dickson  &  Co.  This  was  done  prior  to  Feb.  20,  1890,  and  is 
a  legal  transaction :  Guy  v.  Mcllree,  26  Pa.  92 ;  Miners  Nat. 
Bank's  Ap.,  67  Pa.  199 ;  Lake  Shore  Banking  Co.  v.  Fuller, 
110  Pa.  166. 

Schmidt  then  being  a  creditor  of  Dickson  &  Co.,  prior  to  and 
on  Feb.  20, 1890,  an  assignment  of  Dickson  &  Co.  to  him  of 
any  of  their  property  absolutely  or  as  collateral  security  for 
his  debt,  or  the  payment  of  his  judgments,  would  be  valid. 
Such  an  assignment  is  not  within  the  terms  of  the  acts  of  1818 
and  1843  relating  to  voluntary  assignments,  and  would  not  be 
void  if  not  recorded  within  thirty  days :  Chaffees  v.  Risk,  24 
Pa.  434;  Lockhart  v.  Stevenson,  61  Pa.  67  ;  Wallace  v.  Wain- 
wright,  «7  Pa.  262;  Vallance  v.  Ins.  Co.,  42  Pa.  441 ;  Bank  v. 
Carter,  88  Pa.  446;  Mellon's  Ap.,  1  Gmnt,  212f 

The  transfer  of  the  book  accounts  on  Feb.  20,  1890,  was  not 
Vol.  clxvi — 10 
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an  absolute  conveyance  to  Schmidt,  trustee,  but  merely  a  pledge 
for  the  same  as  collateral  security  for  his  debt  and  the  payment 
of  judgments  confessed  to  him  as  trustee.  No  such  tnmsfer  is 
within  the  acts  of  assembly  relating  to  voluntary  assignments 
and  it  need  not  be  recorded  in  30  days  to  be  valid :  Griffin  v. 
Rodgers,  88  Pa.  382 ;  Taylor  v.  Cornelius,  60  Pa.  187 ;  Lock- 
hart  v.  Stevenson,  61.  Pa.  64;  Beans  v.  Bullitt,  67  Pa.  225; 
Wallace  v.  Wainwright,  87  Pa.  269 ;  Ridgeway  v.  Stewart,  4 
W.  &  S.  383  ;  Bank  v.  Penna.,  7  W.  &  S.  336 ;  Johnson's  Ap., 
103  Pa.  376. 

There  was  no  obligation  on  either  the  execution  creditor  or 
the  sheriff  to  permit  the  assignee  to  have  anything  to  do  with 
the  effects  of  Dickson  &  Co.  The  assignee  had  no  interest  in 
them  except  such  as  was  subject  to  the  supeiior  rights  of  the 
creditor  and  sheriff. 

Albert  York  Smithy  for  appellees. — Schmidt  was  a  general 
assignee  for  the  benefit  of  creditors :  Act  of  April  17,  1843, 
P.  L.  273 ;  Hodenpuhl  v.  Hines,  160  Pa.  466. 

It  would  be  manifestly  unfair  and  unjust  that  the  execution 
creditora,  having  a  lien  on  the  stock  in  the  store  and  none  on 
the  book  accounts,  could  by  an  agreement  with  the  assignee 
obtain  the  proceeds  of  this  stock  without  any  cost  or  expense 
or  assignee's  commission,  and  compel  the  fund  from  the  book 
accounts  to  pay  the  entire  expense  of  collecting  both  funds. 

Per  CiTRiAM,  Jan.  7, 1895: 

In  his  opinion  disposing  of  exceptions  to  the  first  report  of 
the  auditor  in  this  case,  the  learned  judge  held  that  the  assign- 
ment by  Dickson  &  Co.  of  their  book  accounts  to  W.  A. 
Schmidt,  executed  within  an  hour  before  their  general  assign- 
ment to  appellant,  was  in  effect  a  voluntary  assignment  for 
the  benefit  of  creditors,  which,  in  the  circumstances  and  under 
the  provisions  of  the  act  of  April  17,  1843,  P.  L.  273,  enured 
to  the  benefit  of  all  the  creditora  of  appellant's  assignora.  Said 
act  declares  :  "  That  all  assignments  of  property  in  trust,  which 
iihall  hereafter  be  made  by  debtora  to  trustees  on  account  of 
inability  at  the  time  of  the  Jissignment  to  pay  their  debts,  to 
prefer  one  or  more  creditors  (except  for  the  payment  of  wages 
of  labor),  shall  be  held  and  construed  to  enure  to  the  benefit 
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of  all  the  creditors  in  proportion  to  their  respective  demands ; 
and  all  such  assignments  shall  be  subject  in  all  respects  to  the 
laws  now  in  force  relative  to  voluntary  assignments."  In  view 
of  the  undisputed  facts  upon  which  the  question  arose  the 
learned  judge  was  clearly  right  in  holding  as  he  did,  and  in 
recommitting  the  matter  to  the  auditor,  with  instructions  to 
make  distribution  in  accordance  with  his  opinion. 

The  auditor's  second  report,  with  schedule  of  distribution 
attached,  was  excepted  to  by  appellant.  In  his  second  opinion 
disposing  of  these  exceptions,  the  learned  judge  fully  consid- 
ered and  correctly  disposed  of  all  the  questions  presented,  in- 
cluding the  main  question, — as  to  the  effect  of  the  assignment 
of  the  book  accounts  to  Schmidt, — which  had  been  previously 
considered  and  decided. 

It  is  unnecessary  to  consider  the  specifications  of  error  in 
deUiil.  There  is  nothing  in  either  of  them  that  would  war- 
rant a  i^eversal  or  modification  of  the  decree.  All  that  need 
be  said  in  relation  to  either  of  the  questions  involved  will  be 
found  in  the  clear  and  convincing  opinion  of  the  court  below. 
For  reasons  therein  given  we  think  there  is  no  error  in  the 
decree. 

Decree  affirmed  and  appeal  dismissed  with  costs  to  be  paid 
by  appellant. 


Penna.  Co.  for  Ins.  on  Lives  et  al.,  Trustee  and  Execu- 
tors of  John  H.  Shoenberger,  Deceased,  Appellants, 
V.  Alexander  Leggate. 

Will — Power  to  sell — Gonversion, 

Testator  dii*ected  that  the  whole  of  his  residuary  estate,  real  and  per- 
sonal, shonld  be  converted  into  money  as  soon  as  practicable,  and  paid 
over  to  certain  le^tees  mentioned.  In  the  clause  immediately  following 
this  direction  he  further  authorized  his  executors  to  sell  and  dispose  of 
his  real  estate  within  the  limits  of  Pennsylvania  and  other  states,  and  not 
before  specifically  devised,  and,  until  such  sale  should  be  made,  to  lease 
the  land,  and  to  collect  the  rents  and  profits  therefrom.  He  further  di- 
rected as  follows :  **  It  is  my  wish  and  I  so  direct  that  as  soon  as  may  be 
for  the  best  interest  of  my  estate,  my  trustee  and  executors  hereinafter 
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named,  their  successor  or  successors,  shall  convert  into  money  and  pro- 
ductive securities  all  my  unproductive  I'eal  estate,  excepting  that  portion 
hereinbefore  specifically  devised,  and  also  excepting  such  portion  of  my 
real  estate  as  in  the  opinion  of  my  said  trustee  and  executoi*s  would  be 
likely  in  the  near  future  to  enhance  in  value,  and  excepting  especially 
my  eight  acre  lot  in  the  city  of  Pittsburg  on  part  of  which  the  said  St. 
Margaret  Memorial  Hospital  is  to  be  erected,  and  my  real  estate  situate 
in  and  adjoining  the  city  of  Chicago,  Cook  county,  Illinois."  Eeld,  Uie 
power  of  sale  as  to  all  remained  in  the  executors,  and  there  was  in  the 
will  no  evidence  of  an  intention  that  their  judgment  as  to  the  time  of  sale 
should  be  contix)lled  except  by  the  direction  which  the  testator  gave. 

Argued  Nov.  12, 1894.  Appeal,  No.  17,  Oct.  T.,  1896,  by 
plaintiff,  from  judgment  of  C.  P.  No.  1,  Allegheny  Co.,  June  T., 
1894,  No.  418,  for  defendant  on  case  stated.  Before  Stee- 
RETT,  C.  J.,  Green,  Williams,  McCollum,  Mitchell,  Dean 
and  Fell,  JJ.     Revei'sed. 

Case  stated  to  determine  whether  plaintiffs  had  authority 
under  a  will  to  sell  certain  real  estate.     Before  Stowb,  P.  J. 

The  material  poitions  of  the  case  stated  appear  by  the  opin- 
ion of  the  Supreme  Court. 

Error  assigned  was  entry  of  judgment  for  defendant. 

Jame%  JST.  B,eed^  P.  (7.  Knox  and  Edtvin  W.  Smith  with  him, 
for  appellant. — The  will  worked  a  conversion :  Paige's  Est., 
76  Pa.  87  ;  Roland  v.  Miller,  100  Pa.  47 ;  Chew  v.  Nicklin,  45 
Pa.  84;  Shankland's  Ap.,  47  Pa.  114;  Brolasky  v.  Gally's 
Exi-s.,  61  Pa.  609;  Williams's  Ap.,  73  Pa.  285;  Dundas's  Ap., 
64  Pa.  325;  Allison  v.  Wilson's  Exi-s.,  13  S.  &  R.  330;  Mor- 
row  V.  Brenizer,  2  Rawle,  185 ;  Allison  v.  Kurtz,  2  Watts,  186 ; 
Gray  v.  Smith,  8  Watts,  289;  Hay  v.  Mayer,  8  Watts,  203; 
Simpson  v.  Kelso,  8  Watts,  252;  Alexander  v.  McMurry,  8 
Watts,  604 ;  Selfridge's  Ap.,  9  W.  &  S.  55 ;  Willing  v.  Petere, 
7  Pa.  287;  Fisher  v.  Harris,  10  Pa.  459;  Silverthorn  v.  Mc- 
Kinster,  12  Pa.  72 ;  Martindale  v.  Warner,  15  Pa.  471 ;  Brown's 
Ap.,  27  Pa.  62;  Eby's  Ap.,  84  Pa.  241. 

John  Wilson^  William  M.  HalU  Jr,^  with  him,  for  appellee, 
cited :  Penna.  Co.  et  al.  v.  Bauerle,  143  111.  469 ;  Burton's  Ap., 
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67  Pa.  213;  Acts  of  April  18,  1853,  §§  1,  8,  4,  5,  P.  L.  503; 
April  3,  1861,  §§  1,  2,  P.  L.  305;  Feb.  24,  1834,  §  13,  P.  L. 
73;  Bleight  v.  Bank,  10  Pa.  131;  Peterson's  Ap.,  88  Pa.  398; 
Perot's  Ap.,  102  Pa.  235 ;  MeUon  v.  Reed,  123  Pa.  1. 

Opinion  by  Mb.  Justice  Fell,  Jan.  7, 1895 : 

The  single  question  i-aised  by  the  ease  stated  is  whether, 
under  the  will  of  John  H.  Shoenberger,  his  executors  have 
power  to  convey  land  in  Pittsburg  sold  by  them  to  the  defend- 
ant. 

The  18th  section  of  the  will  provides :  "  All  the  rest,  residue 
and  remainder  of  my  estate  lK)th  real  and  personal  I  give, 
devise  and  bequeath  to  my  trustee  and  executoi-s  hereinafter 
named  and  to  their  successors,  in  trust,  to  hold  the  same,  and 
as  soon  as  pi*acticable  to  convert  the  same  into  money,  and  to 
pay  over  to  the  corpomtion  of  the  St.  Margaret  Memorial  Hos- 
pital, hereinafter  provided  to  be  incorporated,  the  sum  of  two 
hundi-ed  and  fifty  thousand  dollar,  to  be  added  to  the  per- 
manent fund  of  said  corporation,  for  the  maintenance  of  said 
hospital  as  a  free  institution,  and  to  pay  over  the  balance  of 
my  said  residuary  estate  after  payment  of  all  bequests  and 
devises  hereinbefore  made  in  this  my  will,  in  equal  shares  to 
the  following  named  persons,  their  heirs,  legal  representatives 
or  assigns,'^  etc. 

The  19th  section  provides :  "  I  hereby  authorize,  order  and 
direct  my  trustee  and  executoi*s  hereinafter  named  and  ap- 
pointed in  i-elation  to  my  property,  real  and  pei-sonal,  in  the 
states  of  Pennsylvania,  Ohio,  Kentucky  and  Illinois,  for  the 
purpose  of  this  my  will  or  otherwise,  to  sell  and  dispose  of  all 
or  any  part  or  parcel  of  my  real  estate  within  the  limits  of  the 
said  states  of  Pennsylvania,  Ohio,  Kentucky  and  Illinois  and 
not  hereinbefore  specifically  devised,  at  public  or  private  sale 
on  such  terms  as  to  cash  and  credit,  or  part  cash  and  part 
credit,  as  to  them  shall  seem  most  advantageous  to  my  estate, 
and  to  execute  deeds  of  conveyance  therefor;  and  in  the  mean- 
time to  lease  the  same  and  to  collect  the  rents  and  profits  there- 
from. It  is  my  wish  and  I  so  direct  that  as  soon  as  may  be  for 
the  best  interest  of  my  estate,  my  trustee  and  executors  here- 
inafter named,  their  successor  or  successors,  shall  convert  into 
money  and  productive  securities  all  my  unproductive  real 
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estate,  excepting  that  portion  hereinbefore  specifically  devised, 
and  also  excepting  such  portion  of  my  real  estate  as  in  the 
opinion  of  my  said  trustee  and  executors  would  be  likely  iu 
the  near  future  to  enhance  in  value,  and  excepting  especially 
my  eight  acre  lot  in  the  city  of  Pittsbui-g  on  part  of  which  the 
said  St.  Margaret  Memorial  Hospital  is  to  be  erected,  and  my 
real  estate  situate  iu  and  adjoining  the  city  of  Chicago,  Cook 
county,  Illinois." 

The  land  sold  the  defendant  is  the  part  of  the  eight  acre  lot 
in  the  city  of  Pittsburg  that  remained  after  the  conveyance 
in  trust  to  the  hospital  of  the  portion  devised  to  it,  and  it  comes 
within  the  exception  in  section  19.  It  is  not  specifically  de- 
vised, and  it  is  a  part  of  the  residuary  estate  of  the  testator. 

It  is  directed  by  the  18th  section  that  the  whole  residuary 
estate,  real  and  pei'sonal,  shall  be  converted  into  money  as  soon 
as  practicable  and  paid  over  to  the  legatees  mentioned.  Tliei-e 
is  an  imperative  direction  for  a  sale  and  distribution.  In  order 
to  accomplish  it  there  is  a  devise  of  the  realty  to  the  executoi-s 
for  the  purpose  of  sale.  If  this  section  stood  alone  there  could 
be  no  doubt  as  to  the  power  which  is  questioned. 

The  power  of  sale  expressly  given  by  the  19th  section  is 
unnecessary,  as  such  a  power  is  implied  in  the  18th  section. 
The  thought  of  the  testator  expressed  in  the  hist  paragraph  of 
the  19th  section  does  not  seem  to  have  been  to  withdraw  any  of 
his  real  estate  from  the  direction  to  sell,  but  to  express  his  wish 
as  to  the  time  when  the  unimproved  portions  of  it  should  be 
sold.  He  had  already  in  the  18th  section  directed  a  convei"- 
sion  as  soon  as  practicable,  and  in  the  first  paragraph  of  the 
19th  section  given  a  full  and  express  power  of  sale.  The  au- 
thority to  lease  in  the  meantime  would  indicate  a  doubt  on  his 
part  whether  it  would  be  practicable  to  sell  all  at  once,  and 
from  it  also  would  be  inferi*ed  a  discretion  as  to  the  time  of 
sale.  Having  then  expressly  directed  a  sale  of  all  as  soon  as 
pmcticable,  and  in  the  meantime  authorized  a  leasing  until  sold, 
which  applied  only  to  the  productive  part,  he  expresses  a  wish 
as  to  his  unproductive  real  estate.  That  wish,  coupled  with  a 
direction,  was  that  ^^  as  soon  as  may  be  for  the  best  intei*est  of 
my  estate  "  the  executors  "  shall  convert  into  money  and  pro- 
ductive securities  all  my  unimproved  real  estate."  From  this 
direction  he  excepted  (1)  portions  specifically  devised,  (2)  such 
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portions  as  in  the  opinion  of  the  executors  would  be  likely  in 
the  near  future  to  enhance  in  value,  (8)  the  eight  acre  lot  in 
Pittsburg,  (4)  the  real  estate  in  Cook  count)',  Illinois. 

The  fii-st  exception  of  land  specifically  devised  was  unneces- 
sary, and  need  not  be  noticed.  The  others  are  of  unproductive 
i*eal  estate  from  the  genei*al  direction  ^^  to  sell  as  soon  as  may 
be  "  all  of  that  class ;  and  they  were  relegated  to  the  other 
class,  the  productive  real  estate,  which  wjis  to  be  sold  when 
practicable  under  the  authority  conferred  by  section  18  and 
the  fii-st  clause  of  section  19.  The  exception  was  not  from  the 
authority  to  sell  but  from  the  direction  to  sell. 

It  is  manifest  that  the  testator  had  a  clearly  defined  wish 
with  regard  to  the  time  of  the  sale  of  his  real  estate,  which  he 
directed  his  executors  to  carry  out.  Having  given  a  direction 
for  the  sale  of  all  as  soon  as  pmcticable,  he  directed  a  sale  of 
the  unimproved  parts  "as  soon  as  may  be,"  and  from  this  last 
direction  he  excepts  those  parts  which  his  executoi-s  might  think 
would  improve  in  the  near  future,  and  those  which  he  was  of 
opinion  would  improve,  the  Pittsburg  and  Chicago  properties. 
These  though  unimproved  were  not  to  be  sold  under  the  spe- 
cific direction  as  to  that  class,  but  to  be  retained  by  the  execu* 
tors  with  the  productive  real  estate  and  sold  when  practicable. 
The  power  of  sale  as  to  all  remained  in  the  executoi-s,  and  we 
find  in  the  will  no  evidence  of  an  intention  that  their  judgment 
as  to  the  time  of  sale  was  to  be  controlled  except  by  the  direc- 
tion which  the  testator  gave. 

We  are  of  opinion  that  under  the  facts  as  stated  the  plain- 
tiff had  power  to  convey  to  the  defendant  a  title  in  fee  simple. 

The  judgment  is  reversed  and  judgment  is  now  entered  for 
the  plaintiff  for  eighteen  hundred  dollars  witli  interest  to  ba 
computed  according  to  the  case  stated. 
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David  H.  Bruce  and  E.  S.  Morrow  v.  Pittsburg  et  al. 
Chas.  E.  Succop  and  E.  S.  Morrow  v.  Pittsburg  et  al. 

Municipalities — Debt—  Sinking  fund —  ConstUtUion, 

Under  section  8,  article  9  of  the  constitution,  whicli  declares  that  '*  the 
debt  of  any  city  shall  never  exceed  seven  per  centum  upon  the  assessed 
value  of  the  taxable  property  therein,"  the  debt  of  a  city  is  properly  ascer- 
ained  by  subtnicting  from  its  total  indebtedness  the  amount  of  the  cer- 
lificates  of  the  funded  debt  of  the  city  held  in  the  sinking  fund. 

Municipal  debt — County  and  city  valuation. 

The  language  in  article  9,  section  8,  of  the  constitutiou,  "  The  debt  of 
any  city  shall  never  exceed  seven  per  centum  upon  the  assessed  value  of 
the  taxable  property  therein,"  and  that  of  section  2  of  the  act  of  April  20, 
1874,  **  Any  city  may  incur  debt  or  increase  its  indebtedness  to  an  amount 
in  the  aggregate  not  exceeding  two  per  centum  upon  the  sissessed  value 
of  the  taxable  property  therein,  as  fixed  and  determined  by  the  last  pre- 
ceding assessed  valuation  thereof,"  and  similar  language  throughout  this 
act,  mean  the  valuation  fixed  by  the  city  authorities  as  a  basis  of  taxation 
for  city  purposes,  and  not  the  valuation  made  by  county  officers  for  county 
purposes. 

Constitutional  law—TiUe  ofact^Class  legislation. 

The  act  of  May  5,  1876,  P.  L.  124,  entitled  »» An  act  providing  for  the 
classification  of  real  estate  for  the  purpose  of  taxation,  and  for  the  appoint- 
ment of  assessors  in  cities  of  the  second  class,"  is  constitutional,  the  sub- 
ject of  the  act  being  sufficiently  expressed  in  the  title  and  it  being  a  proper 
one  for  class  legislation. 

Increase  of  municipal  debt— Acts  of  April  20,  1874,  and  June  9,  1891. 

Under  the  acts  of  April  20,  1874,  P.  L.  66,  and  Juno  9,  1891,  P.  L.  252, 
an  ordinance  providing  for  the  increase  of  the  municipal  debt  is  invalid, 
which  does  not  provide  for  the  levy  and  colloction  of  an  annual  tax  equal 
to  at  least  eight  per  centum  of  the  amount  of  such  increased  debt. 

In  such  a  case  the  fact  that  eight  per  cent  annually  would  more  than 
pay  the  loan  within  the  time  fixed  for  its  payment  is  no  reason  for  disi'e- 
garding  the  mandate  of  the  acts.  At  least  eight  per  cent  must  be  actu- 
ally levied  before  the  bonds  are  issued. 

It  is  not  necessary  that  the  loan  should  be  issued  redeemable  by  annual 
installments.  The  intent  of  the  act  is  that  a  certaiu  sum  shall  be  annually 
raised  in  anticipation  of  payment;  and  whether  paid  out  in  redemption  of 
the  bonds  annually,  or  into  the  sinking  fund  for  the  payment  of  the  bonds 
at  the  expiration  of  a  term  of  years,  it  is,  within  the  meaning  of  the  act, 
applied  annually  to  the  redemption  of  the  bonds. 

Municipal  debt  of  IHWiburg— Local  act  of  April  6, 1850— Jci  of  April  20, 
1874 — Statutes— Implied  repeal. 
The  local  act  of  April  6,  1850,  P.  L.  408,  limiting  the  debt  of  the  dty 
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of  Pittsburg  to  $1,500,000,  is  repealed  by  tlie  constitution  and  the  act  of 
April  20,  1874. 

Whenever  any  law  regulating  the  municipal  affairs  of  cities  of  a  given 
class,  shall  be  found  to  conflict  with  a  previous  local  statute  applicable 
to  any  member  of  the  class  relating  to  the  subject,  the  latter  must  give 
way,  by  reason  of  the  nature  and  purposes  of  class  legislation. 

Argued  Nov.  13,  1894.  Bills  in  equity  Nos.  69,  73,  July  T., 
1894.  Before  Steurett,  C.  J.,  Gbebn,  Williams,  MoCol- 
LUM,  Mitchell,  Dean  and  Felf..,  J  J. 

Bills  to  restrain  defendant  city  from  borrowing  money,  and 
from  issuing  bonds  of  indebtedness  therefor. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  ordinance  authorizing  the  issue  of  bonds  is  as  follows: 

"Section  1.  That  the  city  attorney  shiUl  prepare  a  suitable 
form  for  the  bonds  hereby,  and  in  accordance  with  the  acts  of 
assembly  relating  thereto,  authorized  to  be  issued,  and  submit 
the  same  to  the  finance  committee,  and  when  the  same  shall  be 
approved,  the  said  committee  and  city  controller  shall  have  the 
same  engraved  and  charge  the  expense  thereof  to  appropriation 
No.  22. 

"  Section  2.  The  said  finance  committee  in  conjunction  with 
the  city  controller  are  hereby  authorized  to  issue  registered  or 
coupon  bonds  in  the  name  of  the  city  of  Pittsburg  to  be  known 
as  *  Bridge  Bonds,'  to  the  amount  of  one  million  five  hundred 
thousand  dollars  ($1,500,000)  in  accordance  with  the  act  of 
assembly,  entitled  ^anactto  legulate  the  manner  of  increas- 
ing the  indebtedness  of  municipalities,  to  provide  for  the  redemp- 
tion of  the  same,  and  to  impose  penalties  for  the  illegal  increase 
thereof,'  approved  April  20, 1874,  and  the  supplements  thereto. 

"Section  3.  Said  bonds  shall  be  in  sums  of  flOO,  $200,  $500 
and  $1,000,  or  larger  denominations  to  suit  the  purchtisera,  pay- 
able in  thirty  years  from  November,  1894,  with  interest  thereon 
at  the  rate  of  four  per  centum  per  annum,  payable  semi-annually 
at  the  oflSce  of  the  city  treasurer,  on  the  fii-st  days  of  May  and 
November,  in  each  year;  which  bonds  shall  be  signed  by  the 
mayor,  countersigned  by  the  controller,  and  sealed  with  the  cor- 
porate seal  of  said  city,  and  registered  with  the  Pittsburg 
Trust  Co.;  and  when  so  executed  said  bonds  shall  be  sold  at 
not  less  than  par,  by  the  city  controller  under  the  direction  of 
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the  finance  committee,  and  the  proceeds  thereof,  or  so  much  as 
shall  be  necessary,  shall  be  applied  to  the  payment  of  the  pur- 
chase or  erection  of  bridges  for  public  use  crossing  the  Monon- 
gahela  river  in  said  city,  and  for  no  other  purpose  whatever. 

"Section  4.  Until  said  bonds,  issued  as  herein  provided, 
shall  be  full}^  paid,  there  shall  be  levied,  assessed  and  collected 
annually  at  the  same  time  and  in  the  same  manner  that  other 
taxes  are  collected,  a  tax  sufficient  to  pay  the  interest  on  said 
bonds,  and  also  3^  percent,  of  the  total  amount  of  said  bonds  to 
be  appropriated  and  applied  as  a  sinking  fund  for  the  payment 
of  said  bonds,  when  and  as  they  may  become  due  and  payable. 

"  Section  5.  All  bonds  issued  by  virtue  of  this  ordinance  and 
the  acts  of  assembly  authorizing  the  same,  shall  be  and  become 
a  part  of  the  funded  debt  of  the  city  of  Pittsburg,  and  shall 
be  entitled  to  all  the  rights,  privileges  and  immunities  thereof, 
and  for  the  payment  of  the  principal  of  the  said  bonds,  and  the 
semi-annual  interest  accruing  thereon,  the  faith,  honor,  credit 
and  property  of  said  city  are  hereby  pledged." 

J.  M,  Shields  and  George  W.  Quthrie^  for  David  D.  Bruce 
et  al.,  cited :  Acts  of  June  13, 1883,  P.  L.  100 ;  April  20,  1874, 
§§  2,  4,  5,  P.  L.  65 ;  June  18,  1891,  P.  L.  252 ;  April  6,  1850, 
P.  L.  408  ;  Const,  art.  3,  §§  3,  7,  8  ;  lb.,  art.  9,  §  10 ;  Hutchin- 
son's  Ap.,  4  Penny.  84;  Safe  Deposit  &  Trust  Co.  v.  Fricke, 
152  Pa.  231 ;  Wheeler  v.  Phila.,  77  Pa.  338. 

J.  H.  White  and  S.  W.  Childs  for  Succop  et  al.,  cited:  Com. 
V.  Garrigues,  28  Pa.  9 ;  Whitney's  Ap.,  138  Pa.  430. 

W.  0,  Mor eland  and  Thomas  D,  Camahan  for  the  City  of 
Pittsburg,  cited,  as  to  title  of  act :  Blood  v.  Marcelliot,  68  Pa. 
393 ;  Com.  v.  Green,  58  Pa.  226 ;  Yeager  v.  Weaver,  64  Pa. 
425 ;  Mauch  Chunk  v.  McGee,  81  Pa.  433 ;  Allegheny  County 
Home's  Ap.,  77  Pa.  77 ;  State  Line  etc.  R.  R.  Co.'s  Ap.,  77 
Pa.  429 ;  Pottstown  Borough,  117  Pa.  538 ;  Dcmley  v.  Pitts- 
burg, 147  Pa.  348 :  Cooley's  Const.  Lim.,  173. 

As  to  class  legislation :  Ruan  Street,  132  Pa.  275 ;  Wyoming 
Street,  137  Pa.  502;  Scran  ton  v.  White,  148  Pa.  425;  Com. 
v.  Macferron,  152  Pa.  248 ;  Reeves  v.  Tmction  Co.,  152  Pa.  153. 

As  to  municipal  indebtedness;  Brown's  Ap.,  17  W.  N.  42; 
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Wheeler  v.  Phila.,  77  Pa.  888 ;  acts  of  May  23, 1874,  P.  L.  230 ; 
March  23, 1877,  P.  L.  85 ;  May  26, 1891,  P.  L.  126 ;  May  11, 
1898,  P.  L.  42 ;  June  13, 1883,  P.  L.  100 ;  Com.  v.  Reading,  15 
W.  N.  529;  Bank  v.  Grace,  102  N.  Y.  813;  Brooke  v.  Phila., 
162  Pa.  123;  Wilkes-Bari-e's  Ap.,  116  Pa.  246. 

BRUCE  BT  AL.   V.   PITTSBURG  ET   AL. 

Opinion  by  Mr.  Justice  Dean,  Jan.  7, 1895: 
When  Brooke  v.  City  of  Philadelphia,  162  Pa.  123,  was 
called  for  argument  at  Philadelphia,  on  May  4,  1894,  the  par- 
ties to  Succop  V.  City  of  Pittsburg,  involving  about  the  same 
issue  as  this,  asked  leave  to  submit  their  paper-books  witliout 
oral  argument,  as  if  the  questions  at  issue  were  the  same.  To 
this  the  Court  consented.  Apparently,  both  parties  assumed 
the  judgment  in  that  case  would  end  this,  and  the  decree  was 
accordingly  prepared,  to  be  handed  down  at  Pittsburg,  at  Octo- 
ber Term.  We  were  then  informed  by  counsel  for  complain- 
ant that  other  questions  were  involved  in  this  appeal,  than 
those  in  Brooke  v.  Phila.,  on  which  they  desired  to  be  heard. 
In  the  meantime,  the  decision  in  the  Philadelphia  case  had 
been  handed  down  in  June,  at  Harrisburg.  We  are  now  con- 
fronted with  new  and  different  questions  to  be  answered  before 
fiual  decree.  No  exigency  exists,  calling  for  the  assumption 
of  original  jurisdiction,  in  this  case,  as  we  were  led  to  believe, 
when  the  paper-books  were  submitted  at  Philadelphia.  The 
parties  have  opened  their  case  here,  on  elabomte  paper-books, 
in  which  are  printed  local  statutes,  ordinances  and  assessments ; 
these  involve  the  labor  of  a  critical  examination,  before  there 
can  be  an  approach  to  deliberation  and  judgment.  We  are 
without  the  aid  of  the  learning  and  thorough  knowledge  of  the 
court  below,  as  to  local  legislation,  state  and  municipal,  and 
without  their  enlightened  judgment  on  the  issue.  Having 
assumed  jurisdiction,  however,  we  are  impelled  by  a  sense  of 
duty  to  dispose  of  the  case,  but  we  desire  it  to  be  undei-stood 
that  if  we  had  known  there  was  no  gi*eat  necessity  for  a  speedy 
decision,  we  would  have  remitted  the  parties,  on  their  first 
application,  to  the  appropriate  tribunal,  the  court  of  common 
pleas,  to  file  their  bill,  and  then  we  would  have  heard  the 
appeal,  if  one  had  been  taken,  on  review,  as  in  other  cases. 
Brooke  v.  Phila.  has  settled  the  status  of  the  city  debt,  as 
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affected  by  the  city  certificates  in  the  sinking  fund^  and  there 
is  nothing  calling  for  further  discussion  of  that  question  in  this 
case.  The  act  of  1874  is  constitutional.  The  title  is  so  mani- 
festly significant  of  the  subject  of  the  bill,  that  it  would  be  a 
waste  of  time  to  discuss  the  question  as  to  whether  it  included 
a  power  to  increase  indebtedness.  For  twenty  years,  the  munic- 
ipalities of  the  commonwealth  have  been  assuming  that  a  power 
to  increase  indebtedness  was  authorized  by  this  act,  and  such 
power  has  not  been  questioned.  The  objection  now  made  is 
without  merit.     But  the  plaintiffs  allege,  further: 

1.  That  the  county  valuation  is  the  legal  basis  on  which  to 
determine  the  amount  of  the  debt,  whereas  the  defendants 
adopted  the  city  valuation. 

2.  That  the  ordinance  did  not  provide  for  the  levy  of  an 
annual  tax  of  eight  per  centum,  as  required  by  law,  and  is  there- 
fore illegal. 

8.  That  the  ordinance  provides  for  the  payment  of  the  whole 
loan  at  the  end  of  thirty  yeai-s,  instead  of  payment  of  annual 
installments  of  principal  and  interest,  provided  by  the  act  of 
1874. 

4.  That  the  special  act  of  April  6,  1850,  being  unrepealed, 
the  city  is  wholly  without  power  to  increase  its  debt  beyond 
$1,150,000. 

As  to  tlie  first  point,  it  is  only  necessary  to  refer  to  the  plain 
words  of  the  act  of  May  5,  1876,  the  second  section  of  which 
provides :  ^^  That  said  board  of  assessors :  Shall  make  an  assess- 
ment of  all  subjects  of  taxation,  now  by  law  or  hereafter  made 
subject  to  taxation  for  city  purposes,  and  shall  take,  as  the 
basis  of  such  assessment,  the  assessments  as  returned  by  the 
ward  assessors  of  the  several  wards  of  the  city." 

Then  follows  the  third  section:  They  shall  then  ascertain 
the  aggregate  amount  of  the  value  of  the  entire  taxable  prop- 
erty of  said  city,  which  valuation  shall  i*emain  the  lawful  val- 
uation for  purposes  of  city  taxation,  until  altered  as  herein 
provided.  The  said  board  shall  then  proceed  to  classify  the  real 
estate  so  assessed,  in  such  manner  and  upon  such  testimony  as 
may  be  adduced  before  them,  so  as  to  discriminate  between 
built-up  property  and  rural  or  suburban  property,  and  property 
used  exclusively  for  agricultural  purposes,  and  certify  to  coun- 
cils of  said  city,  during  the  month  of  January  of  each  year,  the 
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aggregate  valuation  of  city,  rural  and  agricultural  property 
subject  to  taxation. 

It  will  be  noticed,  the  board  of  city  assessors  are,  by  the  sec- 
ond section  of  the  act,  to  **  make  an  assessment."  How?  By 
taking  as  a  basis  the  assessments  returned  by  the  ward  assess- 
or to  the  county  commissioners.  They  now  have  a  basis  or 
starting  point,  the  returns  of  the  ward  assessors.  Then  the 
act  goes  on  to  say,  they  :  "  Shall  have  power  to  revise,  equalize 
or  alter  such  assessments,  by  increasing  or  reducing  the  val- 
uations, ....  and  when  said  board  shall  have  altered  and 
amended  the  lists  of  all  taxable  property,  so  as  to  arrive  at  its  true 
cash  valuation,  they  shall  then  ascertain  the  aggregate  amount  of 
the  value  of  the  entire  taxable  property  of  said  city,  which  shall 
remain  the  lawful  valuation  for  purposes  of  city  taxation." 

The  aggregate  amount  of  the  value  of  the  entire  taxable  real 
property  of  the  city  for  the  year  1894,  as  fixed  by  the  board  of 
assessors,  is  about  #254,000,000.  That,  by  the  plain  terms  of 
the  act,  is  to  be  deemed  the  valuation.  That  the  system  pre- 
scribed by  the  act  is  liable  to  abuse,  in  no  way  affects  its  legal- 
ity. That  the  power  thus  conferred  may  be  used  to  evade  the 
constitutional  restriction  as  to  the  limit  of  municipal  indebted- 
ness, is  no  reason  why  the  courts  should  declare  the  valuation 
for  county  purposes  is  to  be  taken  as  the  valuation  of  the  tax- 
able property  of  the  city.  Nor  is  there  any  proof  here  that 
this  valuation  was  raised  for  any  such  unlawful  purpose.  The 
inference,  from  the  fact  that  it  is  much  higher  than  the  valua- 
tion in  previous  years,  is  just  as  strong  that  the  former  valua- 
tions were  absurdly  low,  as  that  this  is  much  too  high. 

We  are  of  the  opinion  that  the  language  in  article  9,  section  8, 
of  the  constitution  :  "  The  debt  of  any  ....  city  shall  never 
exceed  seven  per  centum  upon  the  assessed  value  of  the  taxa- 
ble property  therein,"  and  that  of  section  2  of  act  of  20th  April, 
1874  :  "  Any  ....  city  may  incur  debt  or  increase  its  indebt- 
edness to  an  amount  in  the  aggregate  not  exceeding  two  per 
centum  upon  the  assessed  value  of  the  taxable  property  therein, 
as  fixed  and  determined  by  the  last  preceding  assessed  valua- 
tion thereof,"  and  similar  language  througlmut  tiiis  act,  mean 
the  valuation  fixed  by  the  city  authorities  as  a  basis  of  taxation 
for  city  purposes,  and  not  the  valuation  made  by  county  officei-s 
for  county  purposes. 
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It  is  argued,  Succop  and  Morrow  v.  same  defendants,  that 
the  act  is  unconstitutional,  because  the  title  does  not  indicate 
the  subject  of  the  act.  It  is  entitled :  "  An  act  providing  for 
the  classification  of  real  estate  for  the  purpose  of  taxation,  and 
for  the  appointment  of  assessors  in  cities  of  the  second  class.'' 
The  subject  announced  is  the  classification  of  real  estate. 
Where?  In  cities  of  the  second  class.  For  what  purpose? 
For  taxation.  How  ?  By  the  appointment  of  assessors.  Then 
what  is  the  obvious  inference?  The  assessors  are  to  assess. 
The  very  term  implies  particular  duties  with  reference  to  the 
subject.  It  was  not  necessary  to  enumerate  these  duties  in 
the  title,  because  the  title  would  suggest  that  the  act  itself 
would  specify  them.  We  are  of  opinion  that  the  title  does 
sufficiently  express  the  purpose  of  the  act. 

The  second  complaint  is  that  the  ordinance  did  not  provide 
for  the  levy  of  an  annual  tax  of  eight  per  cent  for  the  payment 
of  the  loan,  as  required  by  law. 

Section  2  of  act  of  1874  enacts  that  "Any  city  ....  may 
increase  its  indebtedness  two  per  centum  upon  the  assessed 
value  of  the  taxable  property  therein,  as  determined  by  the 
last  preceding  assessed  valuation  thereof  ....  and  may  issue 
coupon  bonds,  or  other  securities  therefor,  in  sums  not  less  than 
one  hundred  dollars  each,  and  bearing  interest  at  a  rate  not 
exceeding  six  per  centum  per  annum,  payable  semi-annually,  and 
the  principal  thereof  reimbursable  at  a  period  not  exceeding 
thirty  years  from  the  date  at  which  the  same  is  authorized. 
And  an  annual  tax,  commencing  the  first  year  after  such  debt 
shall  have  been  increased  or  incurred,  equal  to  at  least  eight 
per  centum  of  the  amount  thereof,  shall  be  forthwith  assessed, 
to  provide  for  the  payment  of  the  interest,  and  the  liquidation 
of  the  principal  thereof;  and  the  moneys  arising  from  such  tax 
shall  be  applied  annually,  and  as  fast  as  the  same  accumulates, 
to  the  redemption  at  par  of  said  outstanding  obligations." 

Immediately  following  this  section  must  now  be  read  the 
act  of  9th  of  June,  1891,  which  provides  the  debt  may  be 
increased  exceeding  two  per  centum,  but  not  exceeding  seven 
per  centum  on  the  assessed  valuation,  by  the  assent  of  the 
electoi-s ;  and  prescribing  in  detail  the  method  of  conducting 
the  election,  and  certifying  the  returns  thereof.  Then,  prop- 
erly,  would  now  come  in  the  4th  section  of  the  act  of  1874, 


Digitized  by  VjOOQ IC 


BRUCE  et  al.  v.  PITTSBURG  et  al.  159 

1895.]  Opinion  of  the  Court. 

which,  after  the  certification  and  filing  of  the  result  of  the  vote 
showing  the  assent  of  the  electoi*s  to  the  increase,  says,  they, 
the  corporate  authorities,  **hefore  issuing  any  obligations  there- 
for, shall  assess  and  levy  an  annual  tax,  the  collection  whereof 
shall  commence  the  first  year  after  the  said  increase,  which 
shall  be  equal  to  at  least  eight  per  centum  of  the  amount  of 
such  increased  debt,  and  which  shall  be  sufficient  for,  and 
applied  exclusively  to  the  payment  of  the  interest  and  the 
principal  of  such  debt  within  a  period  not  exceeding  thirty 
yeai"s  from  the  date  of  such  indebtedness;  and  the  moneys 
arising  from  such  tax,  shall  be  applied  annually  and  as  fast  as 
the  same  accumulates,  to  the  redemption  at  par  of  the  said  out- 
standing obligations."  Further,  the  7th  section  of  the  same 
act,  after  providing  that  the  existing  bonded  and  floating 
indebtedness  of  any  municipality  may  be  funded  by  a  re-issue 
of  bonds  or  certificates,  says :  *'  That  no  such  bonds  or  certifi- 
cates shall  be  issued  for  a  longer  period  than  thirty  years  from 
the  date  thereof,"  and  that  the  corpomte  authorities  sliould 
provide  for  the  payment  thereof  in  the  manner  pointed  out  in 
the  4th  section  of  the  act,  as  already  noticed. 

The  authority  to  incur  this  debt,  is  derived  wholly  from  the 
act  of  1874.  The  forms  to  be  observed,  preliminary  to  the 
issuing  of  the  obligations,  have  been  somewhat  modified  by 
subsequent  legislation,  but  the  mandate  concerning  piovision 
for  payment,  has  not  been  changed.  Could  language  be  plainer 
than  is  used  in  the  second,  fourth  and  seventh  sections?  An 
annual  tax  must  be  levied,  which  ^^  shall  be  equal  to  at  least 
eight  per  centum  of  the  amount  of  such  increased  debt."  And 
this  levy  must  precede  the  issue  of  the  bonds  or  certificates. 

As  is  argued  by  complainants,  section  4  of  this  ordinance  is 
nothing  more  than  a  promise  to  levy  such  tax.  It  is  said,  the 
ordinance  pledges  the  faith  and  credit  of  the  city  to  levy  a  tax 
sufiBcient  to  redeem  the  bonds  within  thirty  yeai's.  That  is  not 
to  the  point ;  the  obligation  and  promise  of  every  debtor,  is  to 
pay  as  nominated  in  the  bond ;  but  in  the  case  of  a  municipal 
debtor,  which  is  without  power  to  borrow,  except  as  authorized 
by  the  statute,  it  must  not  only  promise,  but  make  provision  to 
pay,  as  enjoined  by  the  statute.  And  that  eight  per  cent  annu- 
ally will  more  than  pay  this  loan  within  thirty  years,  is  no  rea- 
son for  disregarding  the  mandate.     Whether  it  will  be  more 
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than  sufficient,  depends  altogether  on  whether  the  securities  be 
sold  on  terms  favoiuble  to  the  borrower.  If  taken  at  par,  on 
the  maximum  i-ate,  six  per  cent,  fixed  by  the  statute,  a  tax 
equal  to  eight  per  cent  of  the  debt,  would  probably  not  pay  the 
loan  within  thirty  years.  If  the  rate  be  four  per  cent,  it  will 
more  than  pay  it.  But  it  must  be  paid  in  thirty  yeara,  and  at 
least  eight  per  cent  must  be  levied. 

8.  The  contention,  that  the  loan  must  be  issued,  redeem- 
able b}'  annual  installments,  the  last  not  deferred  more  than 
thirty  years,  cannot  be  sustained  by  any  reasonable  inteipreta- 
tion  of  the  act.  Whether  the  loan  be  payable  by  installments, 
or  the  whole  of  it  be  made  to  mature  in  ten,  twenty,  or  thirty 
yeai-s,  is  in  the  discretion  of  councils,  who,  it  must  be  assumed, 
will  use  their  best  judgment  in  the  interest  of  the  city. 

Nearly  all  the  legislation  with  reference  to  the  monetary 
affairs  of  municipalities,  since  the  adoption  of  the  constitution, 
recognizes  ^^  sinking  funds  "  as  aids  or  instruments  in  municipal 
fiscal  operations.  The  primary  object  of  the  statute,  is  to  com- 
pel annual  collection  and  saving  of  revenues  to  meet  obliga- 
tions incurred.  If  these  cannot  be  judiciously  paid  before 
maturity,  because  too  high  premiums  be  demanded,  then, 
tinough  a  *' sinking  fund,"  the  money  can  be  invested  to  be 
foiUicoming  at  matuiity  of  the  bond.  Article  15,  sec.  3  of  the 
constitution,  declares  that :  '*  Every  city  shall  create  a  sinking 
fund,  which  shall  be  inviolably  pledged  for  the  payment  of  its 
funded  debt."  The  annual  tax,  when  collected,  must  be  paid 
into  this  fund,  where  it  is  inviolably  pledged  for  the  payment 
of  this  loan.  What  earning  power  it  shall  have  when  there, 
awaiting  maturity  of  the  loan,  depends  much  on  the  sagacity 
and  business  management  of  the  trustees  of  the  fund.  The 
plain  intent  of  the  act  is,  that  a  certain  sum  shall  be  annually 
raised  in  anticipation  of  payment;  and  whether  paid  out  in 
redemption  of  the  bonds  annually,  or  paid  into  the  inviolably 
pledged  fund  annually,  to  be  paid  out  for  the  bonds  in  thirty 
yeai-8,  it  is,  within  the  meaning  of  the  act,  applied  annually  to 
the  redemption  of  the  bonds. 

4.  It  is  contended,  the  local  act  of  April  6,  1850,  which  lim- 
ited the  debt  of  the  city  to  $1,160,000,  is  not  repealed,  and 
therefore  this  increase  of  indebtedness  is  illegal.  Both  the 
constitution  and  the  act  of  1874,  conflict  with  this  local  law  by 
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plain  implication ;  both  provide  expressly  for  an  increase  of 
indebtedness  by  all  cities,  and  limit  the  amount  only  by  a 
percentage  on  the  valuation,  while  this  act  arbitrarily  limits  it 
to  a  comparatively  small  fixed  sum.  There  is  consequently 
such  a  repugnancy,  in  this  particular  legislation  as  to  municipal 
debt,  between  the  two,  as  plainly  indicates  an  intention  to 
repeal  the  local  act.  But  however  this  may  be,  the  act  of  14th 
June,  1887,  which  is  in  harmony  with  the  act  of  1874,  pre- 
scribes that  any  increase  of  debt  of  cities  of  the  second  class, 
shall  first  be  approved  by  a  majority  of  the  electoi-s.  That  act 
is  entitled,  "  An  act  in  relation  to  the  government  of  cities  of 
the  second  class,"  and  it  is  enacted  that  "  Any  increase  of  the 
interest-bearing  bonded  indebtedness  of  cities  of  the  second 
class,  is  hereby  prohibited,  unless  the  same  shall  be  approved 
by  an  affirmative  vote  of  the  qualified  electors  voting  thereat, 
at  an  election  provided  for  by  ordinance  of  councils."  An  in- 
crease of  the  interest-bearing  bonded  indebtedness  of  this  city 
of  the  second  class,  was  so  approved.  If  it  cannot  be  increased, 
it  is  because  of  the  local  act  of  1850;  then  one  or  the  other 
must  give  way.  Which  shall,  is  pointed  out  in  Commonwealth 
V.  MacfeiTon,  162  Pa.  244.  Our  brother  Williams,  in  pro- 
nouncing the  judgment  of  the  court,  says :  "  Whenever,  there- 
fore, any  law  regulating  the  municipal  affairs  of  cities  of  a 
given  class,  shall  be  found  to  conflict  with  a  previous  local 
statute  applicable  to  any  member  of  the  class,  relating  to  the 
subject^  the  latter  must  give  way,  by  reason  of  the  nature  and 
puiposes  of  class  legislation.  In  this  manner,  existing  diver- 
sities will  disappear,  and  uniformity  throughout  the  chiss  will 
be  finally  secured."  It  was  manifestly  the  intention  of  the  legis- 
lature that  this  act  should  operate  upon  all  cities  of  the  second 
class;  it  cannot  apply  to  Pittsburg  if  the  local  act  stands; 
tliey  are  plainly  in  conflict;  therefore  the  local  act  must  give 
way.  We  speak  now  only  of  that  part  of  the  act  of  1850 
which  limits  the  indebtedness  of  the  city.  The  other  pro- 
visions of  the  act  are  not  in  question  in  this  case,  and  we  ex- 
press no  opinion  as  to  them. 

We  find  nothing  in  the  bill  which  calls  for  further  notice. 

As  to  the  second  ground  of  complaint  in  the  bill,  which  we 
have  said  is  well  founded,  viz.,  that  the  ordinance  of  9th  of 
April,  1894,  authorizing  the  issuing  of  bonds  for  the  purpose 
Vol.  CLXvr — 11 
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of  erecting  and  purchasing  bridges  for  public  use,  did  not  pro- 
vide for  the  levy  and  collection  of  an  annual  tax  equal  to  at 
least  eight  per  cent  of  the  amount  of  the  debt,  the  ordinance 
can,  by  action  of  city  councils,  be  amended  so  as  to  be  in  com- 
pliance with  the  law.  Until  that  is  done,  there  is  no  authority 
to  issue  the  bonds.  Therefore,  in  this  paiticular,  the  bill  is 
sustained,  and  it  is  ordered  that  injunction  issue  directed  to 
defendants,  restraining  any  issue  of  bonds,  certificates,  or  other 
evidence  of  debt,  until,  by  proper  ordinance,  such  tax  be  levied. 
If  such  ordinance  be  adopted,  then,  on  being  satisfied  of  tjie 
fact,  the  injunction  will  be  dissolved. 

8UCC0P   ET   AL.   V.   PITTSBURG  BT  AL. 

Decided  on  opinion  filed  in  preceding  case,  and  similar  de- 
cree directed  to  be  entered. 
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Homestead  St.  Ry.  n.  Pittsburg  &  Homestead  Electric 
St.  Ry.,  Appellant. 

Long  et  al.,  Supervisors,  Appellants,  r.  Homestead 

St.  Ry. 

[Marked  to  be  reported.] 

Sirtei  railways^Occupaiion  of  highways— Act  of  May  14,  1889. 

Under  the  act  of  May  14,  1889,  P.  L.  211,  two  street  railway  companies 
cannot  be  authorized  to  lay  their  tracks  upon  the  same  highway. 

The  statutory  power  of  incorporation  can  only  be  executed  in  favor  of 
a  company  which  will  construct  and  operate  a  railway  on  a  street  or  high- 
way upon  which  ••  no  track  is  laid  or  authorized  to  be  laid,"  under  aiiy 
existing  charter. 

The  time  of  which  the  act  speaks  is  the  time  of  proposed  incorporation, 
and  the  act  does  not  refer  merely  to  charters  existing  at  the  date  of  the 
passage  of  the  act. 

Street  railways— Consent  of  local  authorities— Consent  prior  to  incor- 
poralion—Act  of  May  14,  1889. 

The  source  of  authority  to  lay  a  track  upon  a  highway  is  not  the  muni- 
cipality, but  the  commonwealth*  through  its  enabling  legislation.  The 
municipal  consent  is  an  incident,  but  necessarily  of  subsequent  occurrence. 
So  far  as  incorporations  are  concerned  the  authorization  to  lay  the  track 
is  complete  when  the  chai'ter  is  obtained. 
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Defendant,  a  street  railway  company  incorporated  under  the  act  of 
May  14,  1889,  P.  L.  211,  obtained  its  charter  Nov.  16th,  and  the  munici- 
pal consent  Dec.  19th.  Plaintiff,  also  a  street  railway  company,  incorpo- 
rated under  the  act  of  May  14, 1889,  obtained  its  charter  on  Nov.  29th,  and 
the  municipal  consent  was  granted  Nov.  20th,  prior  to  its  incorporation. 
Held  (1)  That  defendant  was  legally  authonzed  to  lay  a  track  on  the  dis- 
puted highway  at  the  time  of  plaintiffs  application  for  a  charter.  (2)  That 
defendant  obtained  the  municipal  consent  to  lay  the  track  within  a  rea- 
sonable time  after  the  grant  of  its  charter,  and  therefore  consummated  its 
legal  right  by  the  speedy  acquisition  of  the  municipal  consent.  (3)  That 
plaintiff  was  subject  to  the  prohibition  of  the  statute  at  the  time  of  appli- 
cation for  a  charter,  and  could  not  acquire  a  right  to  occupy  the  disputed 
highway  with  a  track  in  hostility  to  the  previously  acquired  riglit  of 
defendant.  (4)  The  municipal  consent  granted  Nov.  20th,  to  a  gnmtee 
designated  by  plaintiff^s  corporate  name,  could  not  defeat  in  any  degree 
the  previously  acquired  right  of  defendant  company,  nor  could  it  be  joined 
to  a  subsequent  incorporation  so  as  to  have  such  effect. 

Argued  Nov.  9, 1894.  Appeal,  Nos.  815,  816,  Oct.  T.,  1894, 
by  plaintiff  and  defendant,  from  decrees  of  C.  P.  No.  8,  Allegheny 
Co.,  Aug.  T.,  1894,  Nos.  189,  170,  on  bills  in  equity.  Before 
Sterrett,  C.  J.,  Green,  Williams,  MoCollum,  Mitchell, 
Dean  and  Fell,  JJ.     Revei-sed. 

Bills  to  restrain  construction  of  electric  railway. 

From  the  record  it  appears  that,  on  Nov.  20, 1898,  the  super- 
visors of  Mifflin  township  signed  an  instrument  in  writing 
purporting  to  grant  to  the  "Homestead  Street  Railway  Com- 
pany" the  privilege  of  entering  upon  the  public  road  of  Mifflin 
township,  known  as  the  River  Road,  leading  from  Pittsburg  to 
Munhall  station,  and  constructing  on  the  southerly  or  upper 
side  of  said  road  a  street  rnilway,  with  single  or  double  tmck 
and  necessary  turnouts,  switches,  etc.  On  Nov.  29,  1893,  the 
charter  was  duly  granted  to  plaintiff.  On  Dec.  19,  1893,  the 
same  supervisors  executed  another  instrument  of  writing,  grant- 
ing to  defendant,  the  Pittsburg  and  Homestead  Electric  Street 
Railway  Company,  which  had  been  duly  incorporated  Nov.  16, 
1898,  the  privilege  of  constructing  a  street  railway  on  the  north 
side  of  said  road,  between  Hays  station  and  the  borough  of 
Homestead,  in  said  township.  In  this  paper  it  was  stipulate<l 
that  the  i-ailway  to  be  laid  under  this  latter  consent  should  be 
laid  on  the  portion  of  the  road  remaining  after  the  grant  to  the 
plaintiff  company,  or  on  the  portion  of  the  road  not  granted 
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to  the  plaintiff  company.  It  did  not  appear  that  this  paper 
was  accepted  or  acted  upon  by  the  Pittsburg  and  Homestead 
Electric  Street  Railway,  and  on  March  3,  1894,  another  ag^ree- 
ment  was  entered  into  between  the  supervisors  and  The  Pitts- 
burg and  Homestead  Electric  Street  Railway  company,  giving 
consent  to  said  company  to  occupy  said  road  with  an  electric 
street  railway,  between  Hays  station  and  the  borough  of  Home- 
stead, without  specifying  what  portion  or  side  of  said  road  should 
be  occupied.  In  March,  1894,  defendant  company  began  the 
construction  of  its  road  over  the  proposed  route,  and  continued 
in  the  work  until  about  the  time  of  the  filing  of  the  bill.  The 
supervisors  also  filed  a  bill  against  the  Homestead  St.  Ry. 

The  injunction  prayed  for  by  the  Homestead  St.  Ry.  Co. 
was  granted,  and  the  other  refused,  in  an  opinion  by  KsK- 

NEDY,  p.  J. 

Errors  assigned  were  decrees,  quoting  them. 

Wm,  B.  Rodger s  and  J.  M,  Swearingen^  J.  R,  McQuade  with 
them,  for  appellant. — The  alleged  agreement  of  Nov.  20,  1898, 
between  the  supervisors  and  appellee,  is  void:  Gent  v.  Ins.  Co., 
107  111.  662;  act  of  May  14, 1889,  P.  L.  211 ;  New  Brighton 
&  N.  C.  R.  R.'s  Ap.,  105  Pa.  18;  Williamsport  R.  R.  v.  Phila. 
R.  R.,  141  Pa.  407 ;  Keller  v.  Baxter,  L.  R.  2  C.  P.  174;  Penn 
Match  Co.  v.  Hapwood,  141  Mass.  145;  McArthur  v.  The 
Times  Print.  Co.,  48  Minn.  819. 

It  was  not  the  intention  of  the  legislature  that  the  public 
should  be  excluded  from  the  use  of  the  highways  of  the  state. 
If  more  than  one  charter  can  be  granted,  there  can  be  as  many 
granted  as  there  is  room  for.  Thus  the  public  would  be  driven 
off  the  roads,  except  as  subject  to  street  railways.  This  result 
the  act  plainly  prevents.  One  street  railway  upon  a  road  is 
all  that  the  legislature  thought  necessary  for  the  public. 

Whenever  a  charter  has  been  lawfully  granted  and  the  cor- 
poration has  thereby  undertaken  the  duties  imposed,  the  act  of 
1889  does  not  intend  that  it  shall  be  disturbed.  Hence  by  its 
terms  the  authority  to  grant  charters  is  limited  fii-st  to  high 
ways  and  secondly  to  such  of  them  upon  which  no  track  is 
already  authorized :  Chicago  City  ^)\  v.  People  ex  rel.,  78  IlL 
541 ;  Junction  Pass.  Ry.  v.  Williamsport  Pass.  Ry.,  154  Pa.  116 


Digitized  by  VjOOQ IC 


HOMESTEAD  ST.  RY.  v.  RY.,  AppeUant.  165 

5.]  Argomeats — Opinion  of  the  Court. 

John  F.  Sanderson^  Walter  Lyon^  Charles  H.  MeKee  and 
2).  jBT.  Stone  with  him,  for  appellee. — Concurrent  rights  may- 
exist  under  the  act  of  1889 :  Pa.  Schuylkill  Val.  R.  R.  v.  R.  R., 
157  Pa.  42;  Norristown  Pass.  Ry.  v.  Ry.,  8  Mont.  Co.  R.  119 ; 
Easton  Transit  Co.,  2  Dist.  R.  649. 

If  the  right  be  exclusive,  plaintiff  has  the  better  right,  hav- 
ing  the  prior  local  consent. 

Defendant  has  no  standing  to  question  the  corporate  power 
and  authority  of  plaintiff:  Western  Penna.  Co.'s  Ap.,  104  Pa. 
399 ;  Junction  R.  R.  v.  Williamsport,  154  Pa.  130 ;  Phila.  etc. 
Co.'s  Ap.,  102  Pa.  123. 

The  consent  was  a  valid  consent :  Reeves  v.  Traction  Co., 
152  Pa.  153;  Pittsburg's  Ap.,  116  Pa.  4;  Larimer  St.  Ry.  v. 
Ry.,  137  Pa.  533  ;  Rathbone  v.  Navigation  Co.,  2  W.  &  S.  74 ;  3 
Kent,  Com.  450  ;  Bell's  Gap  R.  R.  v.  Christy,  79  Pa.  68 ;  Mc- 
Clure  V.  Peoples  Ry.,  90  Pa.  271 ;  Allegheny  v.  R.  R.,  159 
Pa.  411. 

HOMESTEAD  ST.  BAILWAY.  V.  RAIL  WAY. 

Opinion  by  Mr.  Justice  Green,  Jan.  14, 1896 : 
The  subject  of  contention  in  this  case  is  the  right  of  the 
plaintiff  to  occupy,  with  its  railway,  a  part  of  a  public  road  in 
Mifflin  township  between  Pittsburg  and  Homestead.  Both  the 
parties  are  electric  street  i-ailway  companies.  In  the  bill  the 
plaintiff  asked  for  an  injunction  to  restrain  the  defendant  from 
the  construction  of  any  electric  road  upon  the  part  of  the  high- 
way in  question,  and  also  to  restrain  any  interference  by  the 
defendant  with  the  construction  of  the  plaintifiFs  road.  The 
learned  court  below  decreed  that  the  plaintiff  had  a  right  to 
construct  its  railway  on  the  highway,  but  that  its  rights  were 
not  exclusive,  and  the  defendant  was  also  entitled  to  construct 
its  railway  upon  the  same  highway.  Each  of  the  litigants  held 
a  permissive  grant  from  the  township  authorities.  The  order 
of  the  charters  and  grants  of  permission  is  as  follows :  The  de- 
fendant obtained  its  charter  November  16,  1893,  and  the  mu- 
nicipal consent  on  Dec.  19, 1898.  The  plaintiff  obtained  its 
charter  Nov.  29, 1893,  and  a  municipal  consent  was  granted  on 
November  20,  1893,  the  gmntee  therein  named  being  "The 
Homestead  Street  Railway  Company."  The  defendant  chal- 
lenges the  validity  of  this  grant  as  there  was  no  such  company 
m  existence  when  the  grant  was  made. 
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It  will  be  perceived,  therefore,  that  one  main  subject  of  con- 
tention is  whether  there  may  be  two,  or  rather  more  than  one, 
grants  of  franchise  to  construct  street  passenger  i-ailways  on 
the  same  public  highway. 

Both  of  these  companies  were  chartered  under  the  general 
law  of  May  14, 1889,  P.  L.  211.  The  authority  for  the  charters 
is  confeiTed  by  the  fii-st  section  of  the  act,  and  its  language  is 
as  follows : 

"  Be  it  enacted  that  any  number  of  pei-sons,  not  less  than 
five,  may  form  a  company  for  the  purpose  of  constructing, 
maintaining  and  operating  a  street  railway  on  any  street  or 
highway  upon  which  no  tmck  is  laid,  or  authorized  to  be  laid, 
or  to  be  extended  under  any  existing  charter,  with  the  privilege 
of  occupying  so  much  of  any  street,  used  or  authorized  to  be 
used  under  any  existing  charter,  as  is  hereinafter  provided,  for 
public  use  in  the  conveyance  of  passengers  by  any  power  other 
than  by  locomotive." 

We  have  reached  the  conclusion  that  there  can  be  but  one 
street  railway  franchise  upon  the  same  highway  under  this 
statute.  The  express  words  of  the  act  limit  the  right  of  incor- 
poration to  one  railway  only.  The  purpose  of  the  act  is  ex- 
pressed in  its  title  to  be,  '*  To  provide  for  the  incorporatioa 
and  government  of  street  railway  companies  in  this  common- 
wealth." A  reading  of  the  whole  act  shows  that  the  incorpo- 
ration of  street  railway  companies,  and  their  government,  was 
the  entire  purpose  and  object  of  the  act.  The  earlier  sections 
provide  for  the  manner  of  accomplishing  the  oiganization,  and 
define  the  powers  and  privileges  of  the  corporations.  The  4th 
section  confers  authority  to  construct  extensions  and  branches, 
provided  '*  That  no  extension  or  branch  shall  be  constructed 
on  any  street  or  highway  upon  which  a  track  is  laid  or  author- 
ized under  any  existing  charter,  except  as  hereinafter  provided." 

The  14th  section  confers  a  right  to  use  portions  of  the  tracks 
of  other  companies  already  laid  when  it  is  necessary  to  con- 
struct a  circuit  upon  its  own  road  at  the  end  thereof,  but  the 
extent  of  such  use  is  limited  to  five  hundred  feet,  and  compen- 
sation must  be  paid  for  the  privilege.  By  the  16th  section  it  is 
provided  that  no  street  passenger  railway  shall  be  constructed 
by  any  company  incorporated  under  the  act,  within  the  limits 
of  any  city,  borough  or  township,  without  the  consent  of  the 
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local  authoritiRs  thereof.  The  17th  section  provides  that  anj 
company  may  ascertain  and  define  such  route  as  they  may  deem 
expedient  upon  any  turnpike,  not  however  exceeding  width  for 
two  tracks  to  be  laid  upon  such  turnpike,  and  thereupon  to  lay 
down  a  tmck  or  ti-acks  for  its  use  in  the  transaction  of  its  busi- 
ness, but  making  compensation  therefor  in  the  manner  provided 
by  the  act.  By  the  19th  section  it  is  provided  that  street  pas- 
senger railway  companies  shall  have  the  right  to  the  street  and 
any  willful  obstruction  of  the  passage  of  the  cars  shall  be  pun- 
ishable by  fine,  upon  conviction. 

We  think  it  apparent  that  all  of  these  sections  are  inconsist- 
ent with  the  exercise  of  more  than  one  railway  franchise  on 
the  same  street. 

The  language  of  the  1st  section  expressly  limits  even  the 
right  of  incorporation  to  such  companies  only,  as  are  formed, 
**^  for  the  purpose  of  constructing,  maintaining  and  operating  a 
street  I'ailway  on  any  street  or  highway  upon  whicii  no  track 
is  laid,  or  authorized  to  be  laid,  or  to  be  extended  under  any 
existing  charter."  That  is,  the  statutory  power  of  incorpom- 
tion  can  only  be  executed  in  favor  of  a  company  which  will 
construct  and  operate  a  railway  on  a  street  or  highway,  upon 
which  "  no  titick  is  laid  or  authorized  to  be  laid,"  under  any 
existing  charter.  There  can  be  but  one  meaning  to  these 
words  and  that  is,  if  a  track  is  already  laid,  or  even  authorized 
to  be  laid,  on  the  proposed  street  or  highway,  then  there  can 
be  no  incoi-poration  of  such  company.  It  cannot  come  into 
existence,  and,  as  a  matter  of  course,  if  a  charter  should  be 
obtained  in  such  circumstances,  it  would  be  simply  nugatory ; 
it  could  confer  no  power  in  hostility  with  the  law  of  its  cre- 
ation. It  seems  to  us  there  can  be  no  more  convincing  proof 
than  this,  that  it  is  the  settled,  fixed,  established  policy  of  the 
commonwealth,  as  determined  by  this  legislation,  that  there 
shall  not  be  more  than  one  lawfully  authorized  street  pas- 
senger railway  track  laid  upon  the  same  street  or  highway  at 
one  time. 

There  are  manifest  reasons  why  such  a  policy  should  prevail, 
though  it  is  not  necessary  to  look  for  tliem.  *  These  railways 
are  authorized  to  be  laid  upon  tlie  public  highways  of  the  com- 
monwealth. Those  highways  are  for  the  use  of  the  whole 
public,  all  the  citizens  of  the  commonwealth  in  all  its  tenitorial 
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extent.  This  use  is  of  the  broadest  and  most  compi*ehensive 
character,  embmciiig,  as  it  does,  all  the  purposes  of  free  and 
unobstructed  passage  for  the  persons,  the  vehicles,  the  animals 
and  other  property  of  the  citizens  at  all  times.  Now  it  is  not 
thought  inconsistent  with  this  right  to  confer  a  right  to  a 
special  mode  of  transit  by  means  of  street  cars  and  luilway 
tracks  on  the  highways,  because  they  tend  to  facilitate  rather 
than  obstruct  public  travel.  But  it  is  very  easy  to  see  how  the 
right  of  the  general  public  to  free  and  unobstinicted  travel, 
may  become  most  seriously  impaired  if  there  should  be  an 
unlimited  right  to  occupy  the  streets  and  highways  of  the  com- 
monwealth with  railway  tracks.  Even  one  track  becomes  at 
times,  especially  in  our  large  towns  and  cities,  an  obstruction 
to  travel.  The  great  bulk  of  public  travel  is  off,  and  not  on, 
our  street  cars.  In  the  crowded  thoroughfares,  particularly 
where  the  streets  are  constantly  occupied  by  hoi*ses  and  car- 
riages, heavy  wagons,  carts,  drays,  omnibuses  and  other  vehi- 
cles, a  duplication  of  street  car  tracks  would  be  an  intolerable 
burden  and  a  most  serious  obstruction.  Even  on  country  roads 
where  travel  is  much  less,  the  traveled  part  of  the  roads  is  so 
much  narrower  than  in  the  cities  and  towns  that  the  obstruc- 
tion would  be  felt  quite  as  severely  as  in  the  streets  of  the 
cities.  It  is  a  very  proper  infei*ence,  therefore,  that  when  the 
legislature  prohibited,  in  the  fundamental  law  of  street  mil- 
ways,  tlie  laying  of  more  than  one  track  upon  one  sti*eet  or 
highway,  it  was  for  the  purpose  of  preventing  the  obstruction 
of  travel  on  the  highways  of  the  commonwealth. 

The  4th  section  of  the  act  contains  the  same  prohibition  in 
relation  to  extensions  and  bi-anches,  as  is  imposed  by  the  fii'st 
as  to  the  original  structure. 

In  a  negative  sense  the  14th  section,  by  giving  the  right  to 
make  a  circuit  by  occupying  a  distance  of  five  hundred  feet  of 
the  track  of  any  other  company,  recognizes  the  same  principle 
of  the  non-occupancy  of  the  highway  by  more  ti'acks  than  one. 

The  15th  section,  by  imposing  upon  the  street  railway  com- 
panies the  duty  of  obtaining  the  consent  of  the  municipal  author- 
ities to  the  occupancy  of  their  streets,  placed  it  within  the  power 
of  the  local  governments  to  absolutely  prevent  the  obstruction 
of  their  streets  by  refusing  their  consent  to  such  occupancy. 
So  that  if  a  second  occupation  should  be  proposed  the  authori- 
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ties  oould  stop  it  immediately  by  simply  refusing  their  consent. 
There  would  be  little  use  for  such  a  right  of  refusal  if  it  was 
the  purpose  of  the  act  to  empower  as  many  railway  companies 
as  could  obtain  chai-ters  to  lay  their  tracks  upon  streets  already 
occupied. 

The  17th  section,  which  authorizes  the  occupancy  of  turn- 
pikes by  street  railway  companies  upon  making  compensation, 
expressly  prohibits  the  laying  of  more  than  a  double  track, 
thereby  impl3'ing  that  two  tracks  at  most,  and  those  belonging 
to  the  same  company,  should  be  tolerated  on  the  same  highway. 

We  conclude  the  reading  of  the  act  by  declaring  that  its 
manifest  and  consistent  purpose  is, to  prevent  the  occupancy  of 
the  public  highways  by  more  than  the  track, or  tracks, of  one 
street  railway  company. 

Some  contention  is  made  that  by  the  expression  ^^  under  any 
existing  charter,'*  is  meant  only  charters  existing  at  the  date  of  the 
passage  of  the  act.  But  this  proposition  is  so  manifestly  unten- 
able that  it  deseiTCS  only  a  passing  notice.  The  plain  reading 
of  the  language  of  the  section  proves  conclusively  that  the 
exclusive  words,  "  upon  which  no  track  is  laid  or  authorized  to 
be  laid,"  relate  to  the  time  of  proposed  incorporation,  for  they 
prohibit^the  incorporation  of  such  a  company.  How  can  a  com- 
pany be  incorpoi-ated  yeai-s  after  the  passage  of  the  act,  if  there 
was  no  outstanding  charter,  or  track  actually  laid,  at  the  date 
of  the  act,  and  yet  there  was  such  a  prior  charter,  or  track  laid, 
after  the  date  of  the  act  but  before  the  application  for  incorpora- 
tion. The  act  would  be  senseless  if  it  meant  to  permit  the 
incorporation  of  a  company  notwithstanding  the  presence  of  a 
recent  track,  or  the  existence  of  a  recent  charter  granted  after 
the  date  of  the  act,  and  yet  prohibited  incorporation  if  the  track 
or  the  charter  existed  when  the  act  was  passed. 

We  hold  therefore  that  the  time  of  which  the  act  speaks,  is 
the  time  of  proposed  incorporation,  and  that  such  incorporation 
is  prohibited  if  then,  at  that  time,  there  is  a  track  laid  or  au 
outstanding  authority  for  a  track. 

Assuming  then  that  incorporation  is  prohibited,  if  at  the  time 
it  is  sought  there  is  a  track  down  or  any  outstanding  authority 
to  lay  a  track,  the  practical  question  here  is,  which  of  these  lit- 
igant companies  is  subject  to  that  prohibition.  It  is  certain 
that  on  November  16,  1898,  when  the  defendant  company 
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sought  and  obtained  its  charter,  there  was  no  track  laid,  and  it 
is  equally  certain  that  theie  was  no  outstanding  authority  resid- 
ing in  the  plaintiff  to  lay  a  track,  for  the  simple  but  conclusive 
reason  that  the  plaintiff  company  had  at  that  time  no  coi-porate 
existence.  It  had  not  even  the  municipal  consent  although 
unincorporated,  because  that  consent  was  not  given  until  No- 
vember 20th,  and  it  could  not  possibly  antedate  the  day  of  its 
birth,  and  have  a  pre-natal  efficacy  to  prevent  the  defendant's 
otherwise  lawful  incorporation.  But  the  municipal  consent 
alone  could  not  sufBce  to  create  a  right  to  lay  a  track,  without 
being  joined  with  a  corporate  existence  possessing  a  proper 
fi*anchise.  Whether  such  a  consent  might  be  joined  to  a  sub- 
sequent incorporation  is  perhaps  immateiial  to  consider,  because, 
whether  it  could  or  not,  it  could  not  operate  to  debar,  or  to 
defeat,  a  prior  incorporation,  granted  when  there  was  neither 
corporate  existence  nor  municipal  consent  residing  with  the 
plaintiff. 

We  consider  the  subject  too  plain  for  a  prolonged  argument. 
Of  coui-se  the  prior  incorporation  of  the  defendant  being  per- 
fectly valid,  a  reasonable  time  must  be  conceded  in  which  to 
obtain  municipal  consent,  and  this  was  so  proceeded  with  that 
on  the  19th  of  December,  barely  a  month  after  the  chaiter  was 
obtained,  full  municipal  consent  was  given,  and  an  impoi*tant 
contract  executed,  regulating  the  construction  of  the  road, 
between  the  municipality  and  the  defendant  company.  The 
chronological  situation  therefore  suffices  for  all  the  legal  needs 
of  the  defendant  in  the  acquisition  and  assertion  of  its  prior 
right. 

But  there  is  no  lack  of  logical  or  legal  precision  in  holding 
that,  in  any  point  of  view  with  which  the  plaintiff  is  concerned, 
there  was  a  real  authorization  of  the  defendant  company  to  lay 
a  ti-ack  prior  to  the  gi-ant  of  the  plaintiff's  charter  or  even  to 
the  application  for  it.  The  plaintiff's  Articles  of  Association 
were  not  signed  or  attested  until  November  21, 1893,  and  the 
proceeding  for  incorporation  was  not  completed  until  the  29th, 
while  the  defendant's  proceeding  was  completed  on  the  16th. 
Now  the  charter  of  the  defendant  company  fully  authorized  the 
laying  of  a  track  over  the  disputed  highway.  The  source  of 
such  authority  is  not  the  municipality  but  the  commonwealth, 
through  its  enabling  legislation,  in  this  case  the  act  of  1889. 
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The  municipal  consent  is  an  incident,  essential,  it  is  true,  but 
necessarily  of  subsequent  occurrence.  So  far  as  incorporation 
is  concerned  the  authorization  to  lay  the  track  is  complete  when 
the  charter  is  obtained.  Therefore  both  when  the  plaintiffs 
municipal  consent  was  obtained  (granting  that  it  could  be  ob- 
tained prior  to  actual  incorporation,  which  is  more  than  doubt- 
ful), and  also  when  its  chaiter  of  incorpomtion  was  sought  and 
obtained,  there  was  a  previously  authorized  charter  right  to  lay 
the  ti-ack  in  question  which  was  followed  up  with  the  necessary 
municipal  consent  immediately  thereafter.  This  being  so  the 
plaintiffs  right  to  incorporation  was  posterior  in  time  to  the 
defendant's  and  was  subject  to  the  prohibition  of  the  statute, 
hence  it  cannot  be  set  up  against  the  defendant's  prior  right, 
which  was  unaffected  by  the  prohibition  of  the  statute. 

We  hold  therefore:  (1)  That  the  defendant  was  legally 
authorized  to  lay  a  track  on  the  disputed  highway  at  the  time 
of  the  plaintiffs  application  for  a  charter.  (2)  That  the  defend- 
ant obtained  the  municipal  consent  to  lay  the  track  within  a 
reasonable  time  after  the  grant  of  its  chaiter,  and  therefore 
consummated  its  legal  right  by  the  speedy  acquisition  of  the 
municipal  consent.  (3)  That  the  plaintiff  was  subject  to  the 
prohibition  of  the  statute  at  the  time  of  its  application  for  a 
charter,  and  could  not  acquire  a  right  to  occupy  the  disputed 
highway  with  a  ti*ack,in  hostility  with  the  previously  acquired 
right  of  the  defendant.  (4)  The  municipal  consent  granted 
on  November  20,  1893,  to  a  grantee  designated  as  *'  The  Home- 
stead Street  Railway  Company,"  could  not  defeat  in  any  degree 
the  previously  acquired  right  of  the  defendant  company,  nor 
could  it  be  joined  to  a  subsequent  incorporation  so  as  to  have 
such  effect.  We  say  this  without  saying,  or  intending  to  say, 
that  in  no  circumstances  could  a  previously  granted  municipal 
consent  be  acquired  by  a  subsequently  incorporated  company. 
It  may  be  that  on  the  principle  of  i-atification  or  adoption,  all 
parties  consenting,  and  no  intervening  rights  being  affected, 
such  a  combination  might  be  accomplished,  but  we  do  say  that 
it  cannot  be  done  to  defeat  an  opposing  right  which  was  alread}' 
initiated  and  perfected,  so  far  as  the  law  permitted,  at  a  time 
anterior  to  both  the  municipal  consent  and  the  subsequent 
incorporation  of  the  opposing  claimant.  The  municipal  con- 
sent of  itself  can  confer  no  right     The  municipality  has  no 
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power  to  confer  the  franchise.  But  it  is  the  franchise  and  that 
alone  which  gives  the  legal  right  to  build  the  railway.  When 
the  franchise  is  gi-anted,  authority  is  conferred  to  lay  the  track, 
and  it  can  then  truly  be  said  that  the  laying  of  a  track  is  author- 
ized. Municipal  consent  is  only  essential  to  the  execution  of 
the  authority,  not  at  all  to  its  creation. 

Definitely  and  in  this  case  we  do  say,  therefore,  that  the 
municipal  consent  set  up  by  the  plaintiff  has  no  validity  as 
against  the  defendant.  No  corpoi-ation  of  the  plaintiff's  name, 
vested  with  authority  to  lay  any  track  over  this  disputed  high- 
way, was  in  existence  at  the  time  of  the  grant,  and  as  no 
other  than  that  kind  of  a  body  could  receive  such  a  grant,  the 
attempt  of  the  supervisois  of  Mifflin  township  to  give  consent 
to  the  plaintiff  to  lay  a  track  on  the  highway  in  question,  by 
their  resolution  of  November  20th,  1893,  was  a  void  act  and 
ineffective  for  any  purpose.  The  language  of  the  15th  section 
is,  "  No  street  passenger  railway  shall  be  constructed  by  any 
company  incorpomted  under  this  act,  within  the  limits  of  any 
city,  boix)ugh  or  township,  without  the  consent  of  the  local 
authorities  thereof." 

It  is  manifest  at  a  glance  that  only  a  ^^  company  incorporated 
under  this  act"  could  construct  a  passenger  railway  within  the 
limits  of  the  township,  and  hence  a  grant  of  permission  to  lay 
the  ti*ack  could  only  be  made  to  such  a  company.  But  the 
company  had  no  existence  when  the  grant  was  made  and  was 
therefore  not  competent  to  accept  it.  On  the  contrary  when 
the  grant  of  permission  was  made  to  the  defendant,  it  had  a 
full  corporate  existence  and  was  clothed  with  legislatiye  author- 
ity to  lay  the  track  in  question. 

The  act  of  1889  is  of  such  recent  origin  that  cases  involving 
the  question  at  issue,  have  not  heretofoi-e  aiisen,  and  there  is, 
therefore,  an  entire  absence  of  authorities  directly  upon  the 
subject  we  are  now  considering.  There  is  however  some  anal- 
ogy in  cases  of  steam  i*aih*oad  construction.  Thus  in  the  case 
of  New  Brighton  and  New  Castle  Railroad  Co.  v.  Pittsburg, 
Youngstown  and  Chicago  R.  R.  Co.,  105  Pa.  18,  the  two  con- 
tending companies  were  duly  incorporated  with  authority  to 
constmct  a  i-ailroad  along  Big  Beaver  River  between  defined 
points.  Each  company  claimed  to  have  adopted  a  survey  and 
location  of  a  route  made  by  engineers  before  either  company 
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was  incorporated,  and  the  contest  was,  which  had  the  prior 
right  to  the  location  at  points  of  interference  ?  The  present 
Chief  Justice  delivering  the  opinion  said,  "It  thus  appears 
that  the  first  act  of  each  company  looking  to  the  location  of  its 
line,  was  the  adoption  by  mere  resolution  of  a  survey  and  loca- 
tion made  before  either  of  them  came  into  existence,  by  parties 
who,  respectively,  had  no  authority  to  survey,  locate  or  con- 
struct a  railroad  on  the  route  in  question.  The  first  location 
actually  made  on  the  ground  after  the  incorporation  of  either 
company,  was  that  made  by  appellant,  as  above  stated.  It  is 
too  clear  for  argument  that  neither  of  the  surveys  thus  made, 
prior  to  the  incorporation  of  either  company,  by  parties  having 
no  authority  to  locate  or  construct  a  railroad  on  the  route  in 
question,  could,  in  and  of  themselves,  confer  any  right  to  the 
location  in  dispute.'*  After  stating  that  the  question  in  dis- 
pute turned  upon  the  construction  of  the  geneml  act  of  1868 
authorizing  the  creation  of  railroad  companies  by  voluntary 
articles  of  association,  and  pointing  out  the  authority  of  com- 
panies organized  under  that  law,  the  opinion  proceeds :  "  The 
provisions  of  the  act  are  clear  and  explicit.  Every  railix>ad 
company  is  created  for  a  purpose  that  is  essentially  public ;  and 
to  that  end  it  is  clothed  with  a  right  of  eminent  domain.  .  .  . 
It  is  expressly  authorized  to  survey,  mark  and  determine  the 
route  of  its  road  between  the  points  designated  in  its  chai*ter, 
and  to  enter  upon  and  occupy  all  lands  on  which  its  road  may 
be  so  located.  ...  In  thus  exercising  the  right  of  appropriat- 
ing to  public  use  the  lands  of  private  individuals,  it  is  neces- 
sary, in  the  first  place,  to  suiTey,  locate  and  designate  by 
appropriate  marks,  the  property  to  be  taken.  It  was  undoubt- 
edly intended  that  these  essential  acts  upon  the  gi'ound  should 
be  performed,  not  by  the  projectors  of  a  railroad  company 
before  its  incorporation,  nor  by  any  one  not  authorized  by  the 
legislature  to  do  so,  but  only  by  the  president  and  directoi-s  of 
a  duly  incorporated  company,  their  eugineei*s  and  employees. 
Indeed  the  act  expressly  authorizes  them  to  do  so,  but  is  silent 
as  to  the  right  of  all  othera.  No  such  thing  as  a  wholesale 
adoption  by  mei'e  resolution,  of  an  unauthorized  preliminary 
survey  and  location,  appeai-s  to  have  been  contemplated.'* 

The  foregoing  principles  were  reaffirmed  and  again  enforced, 
in  an  exhaustive  opinion  by  our  brother  Williams  in  the  case 
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of  Williamsport  etc.  R.  Co.  v.  Phila.  etc.  R.  Co.,  141  Pa.  407, 
in  which  we  held  that  nothing  but  an  actual  location  and  appro- 
priation after  incorporation,  would  suffice  to  confer  title  to  the 
route  of  a  railroad. 

Applying  this  doctrine  to  the  present  contention  it  will  be 
perceived  that  the  subject  of  controversy  is  the  right  to  locate 
and  construct  a  railway  track  upon  the  bed  of  a  public  road  in 
Mifflin  township.  The  plaintiff,  not  denying  the  prior  charter 
right  of  the  defendant  to  occupy  the  same  road  with  its  tmck, 
alleges  that  a  grant  of  permission  by  the  authorities  of  the  town- 
ship was  made  to  it  before  a  similar  grant  of  permission  was 
made  to  the  defendant,  and  claims  that  the  prior  permission 
granted  to  itself,  after  its  charter  right  had  come  into  existence 
by  the  organization  which  it  completed  on  November  29th,  1893, 
became  effectively  attached  thereto  so  as  to  confer  title  to  the 
location  by  priority  of  right.  In  point  of  fact  the  plaintiff  had 
no  corporate  existence  until  Nov.  29th,  1893,  and  did  not  do 
any  act,  by  acceptance  of  the  permission,  or  by  any  resolution 
of  adoption,  at  any  time  before  Dec.  19th,  1893,  when  the  munic- 
ipal authorities  made  a  direct  gmntof  permission  to  the  defend- 
ant company  in  its  corporate  capacity.  The  situation  then  is, 
that  the  defendant  held  both  a  prior  chartered  right  to  occupy 
the  street,  and  a  full  municipal  permission  to  do  so,  granted 
after  it  became  incorporated,  while  the  plaintiff  held  a  chartered 
right  subsequent  to  that  of  the  defendant,  and  no  grant  of  per- 
mission from  the  municipal  authorities  to  itself  as  a  corporation. 
Now  the  disputed  question  being  the  right  to  build  the  niilway 
on  a  particular  street,  which  company  had  the  prior  right? 
The  plaintiff  seeks  to  make  out  a  complete  prior  right  in  itself 
by  the  aid  of  a  grant  of  permission  made  when  it  had  no  exist- 
ence as  a  corpomtion.  Independently  of  the  reply  to  this  con- 
tention which  grows  out  of  the  prior  charter  of  the  defendant, 
which  at  least  authorized  the  building  of  the  railway,  it  is  appar- 
ent, from  the  foregoing  decisions,  that  the  grant  of  permission 
of  Nov.  20th,  was  ineffective  to  confer  any  right  to  the  location, 
because  it  was  not  made  to  anybody  competent  to  build  the 
road.  Although  the  grant  was  made  nominally  to  a  grantee 
called  the  Homestead  Street  Railway  Company,  there  was  no 
such  company  in  existence,  and  therefore,  no  party  competent 
to  build  the  road.     But  if  there  was  no  competency  to  build 
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the  road  there  was  none  to  accept  the  grant  of  the  municipal 
permission  to  build  it.    The  municipal  authorities  had  no  power 
whatever  to  confer  a  franchise  to  build,  upon  any  corporation, 
and  of  course  not  upon  any  individuals.     Now  although  in  the 
above  cited  cases  the  right  to  build  the  road  carried  with  it  the 
power  of  eminent  domain  to  the  contending  companies,  thereby 
authorizing  the  taking  of  private  property,  we  can  see  no  differ- 
ence in  principle  between  those  cases  and  this.    The  fundamen- 
tal condition  is  the  same  in  both,  to  wit,  an  actual  corporate 
existence  clothed  with  a  legal  right  to  build  a  railroad.    In  the 
cited  cases  there  was  a  complete  actual  survey  and  location  by 
both,  of  an  actual  route  on  the  ground,  but  because  it  was 
made  before  incorporation,  although  by  the  agents  and  employ- 
ees of  the  persons  who  subsequently  became  incorporated,  it 
was  held  entirely  ineffective,  although  in  one  of  the  cases  there 
was  a  formal  adoption  by  the  company  after   incorporation. 
And  it  was  so  held  because  the  thing  to  be  done,  to  wit,  the 
location  and  building  of  a  railroad,  could  not  be  done  except 
by  an  incorporated  company.     But  the  act  of  1889  is  just  as 
imperative  upon  this  subject  as  the  act  of  1868.     Both  require 
an  actual  incoiporation,  because  the  fmnchise  is  only  conferred 
upon  chartered  companies,  and  the  administrative  acts  author- 
ized to  be  done  must  all  be  done  by  the  actual  corporate  bod}'. 
The  case  of  Larimer  Railway  Co.  v.  Railway  Co.,  137  Pa. 
538,  does  not  raise  the  question  involved*  here,  and  was  not 
decided  upon  any  point  applicable  to  this.      The  defendant 
there  had  both  a  chartered  right  to  build  the  road  and  also  the 
municipal  consent  given  to  itself,  in  its  corporate  capacity. 
The  plaintiff  had  a  prior  chartered  right  but  it  had  no  mu- 
nicipal consent  at  all,  the  same  having  been  applied  for  but 
flatly  refused.     The  case  was  decided  upon  the  point  that  the 
plaintiff  being  without  any  municipal  consent  had  no  standing 
to  be  heard.     The  question  whether  a  consent  given  prior  to 
incorporation,  could  become  effective,  was  not  in  the  case  and 
did  not  aiise.     Nor  did  the  other  question  arise,  whether  a 
prior  chartered  right,  followed  speedily  and  within  a  reasonable 
time  by  full  municipal  consent,  would  be  legally  prior  to  a 
subsequent  charter  preceded  by  a  municipal  consent  gmnted 
before  incorporation.      These  are  both  new  questions  which 
require  decision  upon  their  own  merits. 
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Upon  the  whole  case  we  are  of  opinion  that  the  defendant 
company  has  priorit)*  of  right  to  occupy  the  highway  in  ques- 
tion and  that  its  right  of  occupancy  is  exclusive  as  against  the 
plaintiff.  Of  course  we  do  not  agree  that  there  may  be  con- 
current rights  of  construction  upon  the  same  highway  in  both 
companies. 

The  decree  of  the  court  below  is  reversed  and  the  plaintiff's 
bill  is  dismissed  with  costs. 

LONG  BT  AL.,  SUPERVISOBS,  V.  RAILWAY. 

Opinion  by  Mr.  Justice  Green,  Jan.  14, 1895 : 
In  the  opinion  just  filed  in  the  case  of  the  Homestead  Street 
Railway  Company  v.  The  Pittsburg  and  Homestead  Electric 
Street  Railway  Co.,  we  have  decided  that  the  gi*ant  of  permis- 
sion by  the  plaintiffs  as  supervisors  of  Mifflin  township  to  the 
Homestead  Street  Railway  Company,  made  by  resolution  on 
Nov.  20,  1898,  to  lay  their  proposed  track  on  the  public  road 
in  Mifflin  township,  was  a  void  act  for  want  of  proper  parties  to 
receive  the  grant.  We  also  decided  that  the  grant  of  permis- 
sion to  the  Pittsburg  and  Homestead  Electric  Street  Railway 
Company,  made  by  the  same  parties  on  December  19, 1893,  to 
lay  their  tiucks  on  the  same  road,  was  a  valid  legal  act  which 
conferred  upon  that  company  full  power  and  authority,  in  con- 
nection with  their  charter,  obtained  on  the  16th  of  November, 
1893,  to  occupy  the  said  public  road  and  lay  thereon  the  tmck 
of  their  proposed  railway,  and  that  the  authority  thus  created 
was  exclusive  of  any  such  right  in  the  Homestead  Street  Rail- 
way Company.  That  decision  disposes  of  this  case  and  requires 
the  i*eversal  of  the  decree  made  by  the  learned  court  below. 

The  decree  of  the  court  below  is  reversed,  the  plaintiff's  bill 
is  re-instated  and  it  is  now  oi*dered,  adjudged  and  decreed  that 
the  grant  of  Nov.  20,  1893,  by  the  supervisors  of  Mifflin  town- 
ship to  the  Homestead  Street  Railway  Company,  was  an  invalid 
grant  and  conferred  no  authority  upon  said  company  to  con- 
struct its  railway  on  the  highway  in  the  said  grant  descril)ed. 
It  is  further  adjudged  and  decreed  that  the  defendant.  The 
Homestead  Street  Railway  Company,  be  perpetuallj'  enjoined 
from  constructing  any  sti'eet  milway  upon  the  said  highway 
and  from  interfering  with  the  Pittsburg  and  Homestead  Elec- 
tric Street  Railway  Company  in  the  construction  of  their  rail- 
way upon  said  highway. 
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Fredonia  National  Bank,  Assignee  of  J.  A.  Waterhouse  m_% 
V.  Andrew  Borden  et  al.     T.  D.  Collins's  Appeal. 

Mortgage — Affidavit  of  defence —  Terre  teitarU  of  timber. 

An  affidavit  of  defence  to  a  scire  facias  sur  mortgage  by  a  terre  tenant 
of  timber  is  sufficient  which  avers  thiU  at  the  time  the  terre  tenant  bought 
the  timber  the  owner  of  the  land  obtained  the  consent  of  the  plaintiff  tc» 
make  the  sale,  and  the  purchase  money  paid  by  the  terre  tenant  to  the 
owner  was  paid  over  to  and  i*eceived  by  plaintiff  with  full  knowledge  that 
it  was  the  proceeds  of  the  sale  of  said  timber. 

Ai-gued  Oct.  1,  1894.  Appeal,  No.  6,  Oct.  T.,  1894,  by 
terre  tenant,  from  order  of  C.  P.  Forest  Co.,  Feb.  T.,  1893, 
No.  53,  making  absolute  rule  for  judgment  for  want  of  sufiScient 
affidavit  of  defence.  Before  Stbrrett,  0.  J.,  Green,  Wil- 
liams, McCoLLUM,  Mitchell,  Dean  and  Fell,  JJ.  Re- 
versed. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defence 
in  sci.  fa.  sur  mortgage.     Before  Noyes,  P.  J. 

T.  D.  Collins,  terre  tenant  of  timber,  was  permitted  to  inter- 
vene ;  he  filed  an  affidavit  of  defence  in  which  he  averred : 

"  That  he  purchased,  on  Sept.  3, 1891,  from  J.  A.  Waterhouse, 
the  timber  on  the  whole  or  a  part  of  the  mortgaged  premises, 
and  took  a  deed  of  conveyance  thereof.  That  at  the  time  of 
said  sale  the  said  J.  A.  Waterhouse  obtained  the  consent  of 
said  plaintiff  to  make  the  same,  and  the  purchase  money  paid 
by  affiant  to  said  Waterhouse  was  paid  over  to  and  received  by 
plaintiff  with  full  knowledge  that  it  was  the  proceeds  of  the 
sale  of  said  timber.  That  affiant  paid  $3,000  for  said  timber, 
which  was  its  fair  value  at  the  time.  Wherefore,  your  affiant 
avers  that  if  said  mortgage  ever  was  a  lien  upon  the  estate  in 
the  timber  now  held  and  owned  by  him,  the  said  timber  was 
redeemed  thei'efrom  and  the  lien  thereon  satisfied  and  extin- 
guished by  the  plaintiff's  receipt  of  the  proceeds  of  the  sale 
thereof.  That  affiant  will  prove  on  the  trial  of  this  case  the 
facts  hereinbefore  set  forth." 

Rule  for  judgment  absolute.     The  terre  tenant  appealed. 

Hrror  assigned  was  above  order. 
Vol.  clxvi — 12 
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Samuel  T.  NeilU  T,  F.  Biehey  with  him,  for  appellant,  cited ; 
ColUns's  Ap.,  158  Pa.  45;  Hoskin  v.  Woodward,  45  Pa.  42. 

M,  H,  ByleB^  J.  M,  McClure  and  P.  M,  Clark  with  him,  for 
appellee,  cited :  Dutill  v.  Sully,  9  W.  N.  573 ;  Endlich,  A£f. 
Def.  301,  307 ;  Eshleman  v.  Bolenius,  8  Lane.  9 ;  Peck  v.  Jones, 
70  Pa.  83 ;  Mitchell  on  Motions  and  Rules,  66,  67. 

Opinion  by  Mr.  Justice  McCollum,  Jan.  21, 1895: 
The  appellant  having  purchased  the  timber  on  three  hun- 
dred acres  of  land  included  in  several  mortgages  on  which  suits 
were  brought,  was  allowed  '^  to  appear  and  defend  in  said  suits 
as  a  terre  tenant  **  of  the  timber  right  and  estate  he  acquired 
by  his  purchase.  In  this  suit,  and  in  No.  7,  October  Term, 
]  894,  he  filed  an  affidavit  of  defence  in  which  he  averred  that 
the  timber  was  sold  to  him  with  the  knowledge  and  consent  of 
the  plaintiff  and  that  the  latter  received  the  entire  proceeds  of 
the  sale  of  it  In  No.  8,  October  Term,  1894,  he  filed  an  affi- 
davit in  which  he  stated  that  he  was  informed,  and  that  he 
believed  and  expected  to  be  able  to  prove  on  the  trial  of  the 
case,  that  one  of  the  mortgagees  assented  to  and  advised  the 
sale  of  the  timber  to  him  and  received  the  benefit  of  it  in  the 
application  of  its  proceeds  to  the  extinguishment  of  the  mort- 
gage debts  upon  the  premises,  and  that  he  consented  to  such 
application.  Inasmuch,  however,  as  it  appears  to  be  conceded 
that  the  Fredonia  National  Bank  is  the  real  plaintiff  in  all  the 
suits  and  was  the  owner  of  the  mortgages  when  the  timber 
was  sold,  there  is  but  one  question  for  our  determination,  and 
that  is,  whether  the  bank,  having  consented  to  and  received  the 
proceeds  of  the  sale  of  the  timber,  can  now  appropriate  it  on 
either  of  the  mortgages  in  suit.  The  learned  court  below 
thought  it  could  do  so,  and  accordingly  entered  a  judgment  in 
each  case  in  favor  of  the  plaintiff,  for  want  of  a  sufficient  affi- 
davit of  defence.  In  justice  to  that  court  it  ought  to  be  stated 
in  this  connection  that  the  judgments  were  entered  before  the 
decision  of  this  court  in  Pratt  et  al.  to  use  etc.  v.  Waterhouse 
et  al.,  158  Pa.  45,  was  announced.  The  use  plaintiff  in  that 
case  is  the  use  plaintiff  in  the  cases  we  are  considering,  and 
the  decision  in  the  former  was  based  on  the  facts  relied  on  as  a 
defence  to  the  latter.     In  the  case  referred  to  we  decided  that 
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the  bank's  consent  to  the  sale  of  the  timber  and  its  acceptance 
of  the  proceeds  of  the  sale  operated  as  a  release  of  the  timber 
from  the  lien  of  the  mortgages  it  then  held,  and  raised  an  equity 
in  the  purchaser  which  required  that  in  enforcing  a  judgment 
on  a  first  mortgage  which  it  purchased  more  than  a  year  after 
the  sale  the  execution  should  be  confined,  in  the  first  place,  to 
the  land.  It  was  conceded  that  Pratt  and  Phillips,  the  assign- 
ors of  the  mortgage,  had  done  nothing  to  raise  the  equity,  and 
the  decision  was  distinctly  based  upon  the  ground  of  the  bank's 
consent  to  the  sale  of  the  timber  and  its  acceptance  of  the  pro- 
ceeds of  such  sale.  It  is  clear  therefore  that  the  decision  in 
the  case  cited  requires  a  reversal  of  the  judgments  in  the  cases 
before  us.  But  aside  from  this  decision  the  injustice  of  allow- 
ing the  plaintiff  to  sell  the  timber  on  either  of  the  mortgages 
in  suit,  and  to  retain  the  proceeds  of  a  former  sale  to  which  it 
consented,  is  so  obvious,  that  the  appellant  should  have  an 
opportunity  to  establish  the  facts  interposed  by  him  as  a  defence. 
The  judgment  in  No.  6  is  reversed  and  a  procedendo  is 
awarded. 

Judgments  in  Nos.  7  and  8,  Oct.  T.,  1894,  reversed  for  reasons  given 
above. 
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I    2180*2321 

Criminal  law  —  Felonious  entry-— Indictment-- Informations-Pleading 
and  practice— Act  of  April  22,  1863. 

Under  the  act  of  April  22,  1863,  §  2,  P.  L.  631,  it  is  not  necessary  to 
state,  in  an  indictment  for  entering  a  dwelling  house  with  felonious  intent, 
whether  the  offence  was  committed  in  the  night  time  or  in  the  day  time. 

An  indictment  charged  that  the  defendants  **  willfully  and  feloniously 
did  break  and  enter  the  dwelling-house  of  M.  J.  Baker,  there  situate, 
with  intent  the  goods,  chattels  and  property  of  M.  J.  Baker,  in  the  said 
dwelling-house  then  and  there  being,  then  and  there  feloniously  to  steal, 
take  and  carry  away,^^  and  *'  did  then  and  there  the  goods,  chattels  and 
property  above  mentioned  in  the  said  dwelling  house,  feloniously  steal, 
take  and  carry  away."  Held,  (1)  that  the  indictment  did  not  charge  the 
crime  of  burglary  at  common  law,  as  it  did  not  show  that  the  felonious 
breaking  was  done  at  night;  (2)  that  the  indictment  was  good  under  the 
act  of  April  22,  1863,  P.  L.  531 ;  (3)  that  the  fact  that  the  commission  of 
the  felony  intended  was  also  charged  in  tlie  count,  did  not  vitiate  the 
count ;  (4)  that  it  was  a  good  count  for  larceny ;  (5)  that  the  use  of  the 
word  "  feloniously"  instead  of  the  word  •*  maliciously"  was  not  fatal  to 
theoomit. 
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In  the  above  case  the  second  count  of  the  indictment  charg^ed  that  the 
defendants  '*  did  willfully  and  maliciously  break,  injure  and  destroy  a  cer- 
tain window/^  in  the  dwelling  house  of  M.  J.  Baker.  Held,  that  there 
was  no  misjoinder  of  counts,  since  the  matters  charged  in  the  second  were 
a  part  of  the  affairs  to  which  the  first  related. 

The  fact  that  the  information  upon  which  an  indictment  is  based  does 
not  contain  as  full'and  specific  a  statement  of  the  offence  as  the  indictment, 
furnishes  no  ground  for  quashing  the  indictment. 

Argued  Oct.  2,  1894.  Appeal,  No.  50,  Oct.  T.,  1894,  by 
plaintiff,  from  order  of  Q.  S.  Clarion  Co.,  Aug.  T.,  1893,  No.  31, 
quashing  indictment.  Before  Stbrrett,  C.  J.,  Green,  Wil- 
liams, McCoLLUM,  Mitchell,  Dean  and  Fell,  JJ.  Re- 
versed. 

Indictment  for  felonious  breaking  and  entering  dwelling 
house.    Before  Clark,  P.  J. 

From  the  record  it  appeared  that  the  information  upon  which 
the  indictment  was  based  was  as  follows : 

^^  Before  roe,  a  justice  of  the  peace,  in  and  for  said  county, 
personally  came  C.  T.  Baker,  who  being  sworn  in  due  form 
of  law  says  that  at  the  county  aforesaid  on  January  6, 1893, 
one  J.  M.  Carson,  James  McAbee,  William  Reath  and  Bub 
Gilger,  did  break  and  enter  his  dwelling  house  and  did  take 
and  carry  away  one  range,  and  sundry  other  articles  of  the 
value  of  one  hundred  dollars,  the  goods  and  property  of  M.  J. 
Baker.  That  they  did  then  and  there  in  the  dwelling  house 
aforesaid,  maliciously  break,  injure  and  destroy  a  window  be- 
longing to  the  said  dwelling  house,  contrary  to  the  form  of  the 
Act  of  Assembly." 

The  indictment  was  as  follows : 

"  The  grand  inquest  of  the  commonwealth  of  Pennsylvania, 
inquiring  in  and  for  the  county  of  Clarion,  upon  their  respect- 
ive oaths  and  affirmations  do  present,  that  J.  M.  Caraon,  late 
of  said  county,  yeoman  ;  James  McAbee,  late  of  said  county, 
yeoman ;  William  Reath,  late  of  said  county,  yeoman ;  Bab 
Gilger,  late  of  said  county,  yeoman ;  on  the  6th  day  of  Janu- 
ary, A.  D.,  1893,  at  the  county  aforesaid  and  within  the  juris- 
diction of  this  court,  willfully  and  feloniously  did  break  and 
enter  the  dwelling  house  of  M.  J.  Baker,  there  situate,  with 
intent  the  goods,  chattels  and  property  of  M.  J.  Baker,  iu  tho 
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said  dwelling  house  then  and  there  being,  then  and  there  felo- 
niously to  steal,  take  and  carry  away  one  range  of  the  valae  of 
eight  dollars ;  one  lot  of  carpets  of  the  value  of  five  dollars ;  one 
lot  of  carpenter-tools  of  the  value  of  ten  dollars ;  one  lot  of 
lumber  of  the  value  of  forty  dollars ;  the  goods,  chattels  and 
property  of  the  said  M.  J.  Baker,  then  and  there  being  found, 
did  then  and  there  the  goods,  chattels^  and  property  above 
mentioned,  in  the  said  dwelling  house,  feloniously  steal,  take 
and  carry  away  to  the  great  damage  of  the  said  M.  J.  Baker, 
contrary  to  the  form  of  the  act  of  assembly,  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  com- 
mon  wealth  of  Pennsylvania. 

"  And  the  inquest  aforesaid  inquiring  as  aforesaid  upon  their 
oaths  and  affirmations  respectively  as  aforesaid,  do  further  pre- 
sent, that  J.  iM.  Carson,  late  of  said  county,  yeoman;  James 
McAbee,  late  of  said  county,  yeoman ;  William  Reath,  late  of 
said  county,  yeoman  ;  Bub  Gilger,  late  of  said  county,  yeoman ; 
on  the  day  and  year  aforesaid,  at  the  county  aforesaid,  and 
within  the  jurisdiction  of  this  court,  did  willfully  and  maliciously 
break,  injure  and  destroy  a  certain  window,  belonging  to  the 
dwelling  house  of  one  M.  J.  Baker,  contrary  to  the  form  of  the 
act  of  assembly  in  such  case  made  and  provided  and  against 
the  peace  and  dignity  of  the  commonwealth  of  Pennsylvania." 

Defendants  moved  the  court  to  quash  the  indictment  for  the 
following  reasons : 

"  1.  The  indictment  in  this  case  is  fatally  defective  in  that 
it  does  not  state  in  what  county  the  offences  charged  are  al- 
leged to  have  been  committed. 

"  2.  The  two  counts  of  the  indictment  are  repugnant  in  that 
one  charges  a  felonious  breaking  of  the  dwelling  house  of  M, 
J.  Baker,  and  the  second  charges  a  mischievous  breaking  of 
the  same  dwelling  on  the  same  day.  They  are  distinct  offences, 
of  a  different  nature  with  different  punishment,  and  not  varia- 
tions of  the  same  offence. 

"  3.  The  first  count  in  the  indictment  is  not  based  on  tha 
information  sworn  to  and  subscribed  by  the  prosecutor  in  this 
case,  in  that  said  count  is  for  felonious  breaking  and  larceny, 
whereas  neither  of  said  offences  is  charged  in  the  information  < 

**'  4.  There  is  a  material  and  fatal  variance  between  the  in- 
formation and  the  indictment,  in  that  the  former  charges  thd 
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offences,  viz :  the  breaking  and  entering  and  breaking  a  window 
in  the  dwelling  house  of  C.  T.  Baker,  while  the  latter  charges 
the  said  offences  against  the  dwelling  house  of  one  M.  J.  Baker." 

The  court  made  the  following  order : 

"  And  now,  December  5, 1893,  upon  due  consideration  of  the 
motion  to  quash,  it  appearing  from  the  face  of  the  indictment 
that  the  breaking  and  entering  of  the  dwelling  house  is  neither 
laid  therein  as  haying  been  done  in  the  night  time,  or  in  the 
day  time,  the  rule  is  made  absolute  as  to  the  first  count  in  the 
indictment,  and  the  first  count  therein  is  quashed ;  the  rule  is 
discharged  as  to  the  second  count  in  the  indictii\ent." 

Error  assigned  was  above  order. 

John  W.  Reed  and  Don  0.  Corbett,  W.  L.  Corbett,  (?.  ff. 
Sloan  and  Harry  It.  Wilson  with  them,  for  appellant,  cited : 
Com.  V.  Tuck,  20  Pick.  856 ;  Rex  v.  Moss,  1  R.  &  R.  620 ;  2 
Whart,  Crimes,  §  1612 ;  HoUister  v.  Com.,  60  Pa.  103  ;  Com. 
v.  Hope,  22  Pick.  1 ;  Josslyn  v.  Com.,  6  Mete.  236 ;  Wliart- 
Cr.  L.  §  819. 

Frank  R.  Hindman^  J,  A.  F.  Hoy  with  him,  for  appellee, 
cited :  Act  of  April  22,  1868,  P.  L.  861 ;  Rolland  v.  Com., 
82  Pa.  306 ;  Hollister  v.  Com.,  60  Pa.  103 ;  Com.  v.  Nicely, 
130  Pa.  261 ;  Act  of  March  31,  1860,  P.  L.  416  ;  Kenwood  V. 
Com.,  62  Pa.  424  ;  Com.  v.  Birdsall,  69  Pa.  482 ;  Staeger  v. 
Com.,  103  Pa.  469. 

Opinion  by  Mr.  Justice  McCollxjm,  Jan.  21, 1895  : 
The  defendants  moved  to  quash  the  indictment,  alleging  in 
support  of  their  motion  that  it  was  not  authorized  by  or  in 
conformity  with  the  information,  that  it  did  not  state  in  what 
county  the  offences  were  committed,  and  that  the  counts  were 
repugnant.  The  learned  court  below,  without  expressing  any 
opinion  in  regard  to  these  objections,  quashed  the  fii-st  count 
on  the  ground  that  it  did  not  state  whether  the  offence  charged 
in  it  was  committed  "in  the  night  time  or  in  the  day  time,"  and 
sustained  the  second  count.  It  may  be  inferred  from  this  rul- 
ing that  the  court  did  not  consider  the  objections  tenable,  and 
such  an  inference  would  accord  with  our  conclusion  based  on 
an  examination  of  the  information  and  the  indictment.  It  is 
manifest  from  the  brief  opinion  filed  that  the  court  thought  th« 
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first  count  was  intended  to  charge  the  crime  of  burglary  at 
common  law  or  under  the  135th  section  of  the  act  of  March  31, 
1860,  P.  L.  415,  or  the  offence  defined  by  the  2d  section  of  the 
act  of  April  22,  1863,  P.  L.  531.  It  is  clearly  defective  as  a 
count  for  burglary  because  in  that  it  must  aflBrmatively  appear 
that  the  breaking  and  entering  with  felonious  intent  whs  by 
night.  But  is  it  not  a  good  count  under  the  act  of  1863? 
That  act  prescribes  a  penalty  for  breaking  and  entering  a  dwell- 
ing house  in  the  day  time,  and  also  for  willfully  and  maliciously 
entering  the  same  with  felonious  intent,  ^^  either  by  day  or  by 
night,  \vith  or  without  breaking.*'  In  this  case  a  breaking  and 
entering  with  felonious  intent  is  charged,  together  with  the 
lai-ceny  of  the  prosecutor's  goods  in  consummation  of  the  pur- 
pose for  which  the  entry  was  made.  As  we  have  already  seen 
it  is  not  material  whether  this  offence  was  committed  in  the 
night  time  or  in  the  day  time.  It  is  an  offence  under  the  act 
of  1863  and  the  punishment  for  it  is  prescribed  by  that  act. 
It  is  the  intent  with  which  the  entry  was  made  and  not  the 
manner  or  hour  of  making  it  that  is  essential  and  controlling. 
We  hold  therefore  that  it  is  not  necessary  in  an  indictment 
under  the  act  of  1868  for  entering  a  dwelling  house  with  felo- 
nious intent  to  state  therein  whether  the  offence  was  commit- 
ted "  in  the  night  time  or  in  the  day  time."  The  fact  that  the 
commission  of  the  felony  intended  was  also  charged  in  tlia 
count  that  was  quashed  did  not  vitiate  it.  If  it  was  deemed 
necessary  to  state  therein  the  manner  and  hour  of  the  entry 
the  count  should  not  have  been  quashed  because  it  was  obviously 
a  good  count  for  larceny. 

In  drawing  an  indictment  under  the  statute  it  is  well  to  use 
its  language,  but  as  '*  feloniously  "  includes  "  maliciously  "  the 
substitution  of  the  former  for  the  latter  is  not  fatal  to  the  count 
in  which  it  appears.  There  was  no  misjoinder  of  counts  because 
the  mattei-8  charged  in  the  second  were  a  part  of  the  affair  to  . 
which  the  fii'st  related.  The  fact  that  the  information  did  not 
contain  as  full  and  specific  a  statement  of  the  offence  as  the 
indictment  did,  furnished  no  ground  for  quashing  the  latter  or 
either  count  of  it.  If  there  was  room  for  surprise  an  applica- 
cation  for  time  to  prepare  to  meet  the  graver  charge  would 
have  been  allowed. 

The  order  quashing  the  first  count  in  the  indictment  is  re 
vei^sed  and  a  procedendo  is  awarded. 
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S.  M.  Willock  V.  Pennsylvania  R,  R.  Co.,  Appellant. 

[Marked  to  be  reported.] 

Contracts — Common  carriers— Bill  of  lading — Stipulation  for  insur* 
1  d6         1 84   ance — Public  policy — Release  of  liability  for  negligence. 
202        ■226       ^  common  carrier  cannot  stipulate  for  a  release  from  the  consequeDoes 

jgg -^7  of  his  own  negligence  or  fraud. 

*  22  SC  '494  ^  stipulation  in  a  bill  of  lading  that  is  Intended  to  protect  a  common 
T66~"^  184|  carrier  in  the  violation  of  his  contract  as  a  carrier,  and  in  disregarding  a 
f211        ^278|  settled  rule  of  public  policy,  will  not  be  sustained. 

j^  A  clause  in  a  bill  of  lading  is  void,  as  against  public  policy,  which  stipu- 
8378G  ^280  lates  that  the  owner,  shipper  and  consignee  severally  shall  cause  the 
goods  to  be  fully  and  sufficiently  insured  and  shall  look  for  compensation 
therefor  only  to  said  insurance,  and  in  case  of  loss  the  earner  shall  have 
the  benefit  of  such  insurance,  if  such  loss  **  shall  occur  from  any  cause 
which  shall  be  held  to  render  this  line  or  any  of  its  agents  liable  therefor.^ 
In  such  a  case  where  the  shipper  fails  to  insure,  and  the  goods  are  lost 
by  the  negligence  of  the  carrier,  the  shipper  may  recover  the  amount  of 
the  loss. 

Argued  Oct  24,  1894.  Appeal,  No.  84,  Oct.  T.,  1894,  by 
defendant,  from  order  of  C.  P.  No.  8,  Allegheny  Co.,  May  T., 
1892,  No.  584,  making  absolute  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defence.  Before  Sterrett,  C.  J.,  Green, 
Williams,  McCollum,  Mitchell,  Dean  and  Fell,  JJ. 
Affirmed. 

Rule  for  judgment  for  want  of  sufficient  affidavit  of  defence 
in  assumpsit  to  recover  the  value  of  sixty  barrels  of  petroleum 
shipped  by  plaintiff  from  Oil  City  to  Richmond,  Virginia. 

Plaintiff's  statement  averred  that  the  oil  was  lost  by  reason 
of  defendant's  negligence.  Plaintiff  attached  to  and  made  part 
of  his  statement  the  bill  of  lading  under  which  the  oil  was 
shipped,  the  sixth  clause  of  which  was  as  follows : 

"Sixth.  In  further  consideration  of  the  hazardous  nature 
of  such  merchandise  (whereby  the  cars,  tanks  and  other  prop- 
erty of  the  line  are  endangered),  and  that  no  extra  charge  is 
made  for  transporting  it,  the  owner,  shipper  and  consignee 
hereby  severally  stipulate  and  agree,  that  they  will  cause  it  to 
be  properly,  fully  and  sufficiently  insured  from  loss  or  damage 
by  fire,  and,  in  the  event  of  such  loss  or  damage,  that  they  will 
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look  for  compensation  or  reimbui'sement  therefor  only  to  the 
said  insurance  ;  but  if  such  loss  or  damage  8hall  occur  from 
any  cause  which  shall  be  held  to  render  this  line  or  any  of  its 
agents  liable  therefor  (which  is  hereby  declared  to  be  contrary 
to  the  intentions  of  the  parties  thereto),  it  is  hereby  further 
expressly  agreed  that  this  line  shall  have  the  benefit  of  such 
insurance,  and  the  owner,  shipper  and  consignee  severally  agree 
that  it  shall  be  so  inserted  in  the  policy  of  insurance." 

The  affidavit  of  defence  set  up  the  loss  by  fire,  and  averred 
that  plaintiff  had  failed  to  insure  as  he  agreed  to  do  in  the 
above  paragraph. 

Rule  for  judgment  absolute,  in  opinion  by  McClunq,  J. 


£rror  Mtigned  was  above  order,  quoting  it. 


Oeo,  B.  Gordon^  William  Scott  with  him,  for  appellant. — 
A  can-ier,  as  bailee,  has  an  insurable  interest  in  the  propei*ty : 
Richards  on  Ins.  85 ;  Ostrander  on  Fire  Ins.  155. 

He  may  insure  the  property  to  its  full  value,  and  recover 
the  same  from  the  insurance  company :  Richards  on  Ins.  87 ; 
Ostrander  on  Fire  Ins.  155. 

And  if  he  so  insures,  neither  the  negligence  of  the  carrier 
nor  of  its  employees,  though  the  proximate  cause  of  the  fire,  will 
be  any  defence  to  the  policy :  Richards  on  Fire  Ins.,  p.  29,  §  22 ; 
Ins.  Co.  V.  Insley,  7  Pa.  223 ;  Ins.  Co.  v.  Adams,  128  U.  S.  67  ; 
Ins.  Co.  V.  Erie  etc.  Ry.,  117  U.  S.  812. 

The  carrier  would  be  justified  in  charging  a  higher  rate  for 
the  transportation  of  the  oil  than  that  ordinarily  required,  by 
reaisou  of  the  extra  risk  incun'ed  through  the  liability  of  loss 
from  fire,  that  is,  a  compensation  for  insurance  in  addition  to 
compensation  for  the  carnage. 

The  goods  were  destroyed  by  fire  under  circumstances  which 
plaintiff  had  bound  himself  to  insure  against.  He  did  not  take 
out  any  insurance,  and  particularly  insurance  in  which  it  was 
stipulated  in  the  policy  that  the  carrier,  in  case  of  loss  arising 
from  causes  which  should  render  the  carrier  liable  to  him  there- 
for, should  have  the  benefit  of  the  same.  This  prima  facie 
constituted  a  valid  contract  to  procure  insurance.  The  decis- 
ions of  this  court  are  uniform  to  that  effect  from  Miner  v. 
Tagert,  8  Bin.  204 ;  Tartar  Co.  v.  French,  154  Pa.  278.     In 
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Frauenthal  v.  Derr,  13  W.  N.  485,  there  was  no  condideration. 
Here  the  consideration  was  a  lower  rate  of  freight. 

Every  principle  necessary  for  the  decision  of  this  case,  it 
seems  to  us,  has  been  decided  by  the  Supreme  Court  of  the 
United  States  in  Ins.  Co.  v.  Erie  etc.  Ry.,  117  U.  S.  812.  See 
also  Ins.  Co.  v.  Morse,  160  U.  S.  99 ;  Ins.  Co.  v.  Union  Com- 
press Co.,  133  U.  S.  387 ;  Ry.  v.  Ins.  Co.,  84  Tex.  149 ;  Ry.  v. 
Zimmerman,  81  Tex.  606 ;  Ry.  v.  Sciniggs,  69  Miss.  418 ;  Ry. 
&  Banking  Co.  v.  Reid,  91  Ga.  377. 

The  real  fallacy  in  the  position  of  the  court  below  is  in  assum- 
ing any  hard  and  fast  rule  on  the  subject  of  "public  policy*' 
without  refei'ence  to  the  circumstances  and  facts  of  the  par- 
ticular case.  Those  things  only  are  contrary  to  public  policy 
which  are  contrary  to  the  public  good:  Greenwood  on  Public 
Policy,  2. 

To  hold  that  a  person  may,  for  a  valid  considenition,  agree 
to  perform  part  of  the  duties  of  another,  and  having  neglected 
to  do  so,  hold  that  other  liable  for  a  loss  resulting  to  himself, 
upon  the  gi-ound  that  the  contract  was  conti-ary  to  the  public 
good,  is  to  go  far  beyond  any  precedent.  The  rule  is  enforced 
only  where  there  is  a  reason  for  its  enforcement  founded  on 
public  policy :  R.  R.  v.  Baldauf,  16  Pa.  67 ;  Farnhara  v.  R.  R., 
66  Pa.  63 ;  Pattei-son  v.  Clyde,  67  Pa.  600 ;  Grogan  &  Merx 
V.  Express  Co.,  114  Pa.  623 ;  Ins.  Co.  v.  Union  Compress  Co., 
133  U.  S.  887 ;  Ins.  Co.  v.  Insley,  7  Pa.  230. 

The  English  courts  have  uniformly  said  that  in  determining 
the  question  of  limitations  of  the  liability  of  the  carrier  all  the 
circumstances  must  be  regarded,  and  not  any  mere  definition : 
Lewis  V.  Ry.,  L.  R.  8  Q.  B.  Div.  179 ;  Rooth  v.  Ry.,  L.  R.  2 
Ex.  178 ;  Passmore  v.  Tel.  Co.,  78  Pa.  238 ;  Tel.  Co.  v.  Steven- 
son,  128  Pa.  465 ;  Primrose  v.  Tel.  Co.,  164  U.  S.  1 ;  Weiller 
V.  R.  R.,  184  Pa.  810. 

James  S.  Toung^  S.  U.  Trent  with  him,  for  appellee. — The 
agreement  is  void  because  it  seeks  to  avoid  the  liability  of  the 
carrier  for  his  own  negligence :  Express  Co.  v.  Sands,  66  Pa. 
140;  Powell  v.  R.  R.,  32  Pa.  414;  Goldey  v.  R.  R.,  30  Pa. 
242;  Grogan  &  Merz  v.  Express  Co.,  114  Pa.  623;  R.  R.  v. 
Rrtiordon,  119  Pa.  677 ;  Ins.  Co.  v.  Erie  etc.  Tr.  Co.,  117  U. 
S.  312;  R.  R.  v.  Lockwood,  17  Wall.  367;  R.  R.  v.  Pmtt,  22 
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Wall.  123;  Bank  v.  Adams  Express  Co.,  93  U.  S.  174 ;  Ry.  v. 
Stevens,  95  U.  S.  665. 

The  cases  cited  by  counsel  for  appellant  from  other  states, 
go  uniformly  only  to  the  extent  of  asserting  the  principle  that 
the  earlier  has  an  insumble  interest  in  the  goods,  and  that  he 
is  entitled  to  the  benefit  of  any  insurance  that  may  have  been 
obtained  voluntarily  by  the  shipper.  But  an  examination  of 
these  cases  will  show  that  in  nearly  every  case  the  negligence 
of  the  carrier  was  excepted  in  any  limitations  stated  in  the  bill 
of  lading. 

N.  P.  Ry.  V.  Ins.  Co.,  84  Texas,  149,  is  to  the  effect  that  the 
carrier  may  stipulate  in  his  contract  for  the  benefit  of  any  insur- 
ance that  may  have  been  effected  upon  the  goods  to  be  trans- 
ported. R.  R.  V.  Zimmerman,  81  Texas,  605,  is  to  the  same 
effect. 

Ry.  V.  Scruggs,  69  Miss.  418,  was  to  the  effect  that  the  stip- 
ulations in  the  bill  of  lading  were  against  causes  not  resulting 
fi*om  negligence  of  the  carrier,  and  that  the  carrier  was  not 
guilty  of  negligence  in  causing  the  loss,  it  having  been  caused 
by  self-inflicted  injuries  of  the  animals  carried,  which  was  the 
very  thing  stipulated  against  in  the  bill  of  lading. 

Ry.  &  Banking  Co.  v.  Reid,  91  Ga.  377,  is  to  the  effect  that 
the  stipulation  was  that  the  diover  shipping  the  cattle  should 
provide  a  pci-son  to  accompany  the  stock,  and  that  the  injury 
to  the  stock  was  caused  by  the  want  of  such  person,  and  in  no 
wise  by  the  negligence  of  the  company. 

Conceding  that  the  cases  in  the  United  States  Court  and  the 
cases  cited  by  counsel  for  appellant  in  the  other  states  do  sus- 
tain the  principle  contended  for  here,  those  cases  are  not  bind- 
ing upon  this  court:  Grogan  &  Mei-z  v.  Express  Co.,  114  Pa. 
523;  Laing  v.  Colder,  8  Pa.  479;  Pa.  R.  R.  v.  Raiordon,  119 
Pa.  577. 

Opinion  by  Mr.  Justice  Williams,  Jan.  21, 1895: 
Who  shall  be  deemed  a  common  carrier,  and  what  are  the 
nature  and  extent  of  his  undertaking,  ai*e  questions  that  were 
settled  centuries  ago  upon  common  law  principles.  A  common 
earner  is  bound  to  employ  safe  and  sufficient  means  of  carriage, 
trustworthy  and  competent  servants,  and,  by  himself  or  his 
agent,  to  exercise  an  intelligent  supervision  over  the  system  of 
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carriage  which  he  employs.  He  is  thei-efore,  to  all  intents  and 
purposes,  an  insurer  against  such  perils  of  transportation  as  it 
is  his  duty  to  provide  against ;  and  these  include  all  the  perUs 
of  the  journey  except  such  as  aiise  from  "  the  act  of  God  or  the 
king's  enemies." 

Our  forefathers  brought  this  definition  of  the  duties  of  a 
common  carrier  with  them,  when  they  came  to  this  continent, 
and  its  outlines  remain  substantially  the  same  to  this  day. 
Some  limitations  upon  his  common  law  liabilities  have  been 
sustained  to  protect  the  carrier  against  unjust  and  fraudulent 
claims  on  the  part  of  customers ;  but  the  measure  of  care  due 
fi'om  him  to  those  whom  he  serves  has  not  been  abated  in  the 
slightest  degree.  He  is  still  held  to  be  an  insurer  against  such 
perils  as  it  is  his  duty  to  provide  against,  and  among  these  are 
such  as  arise  from  the  use  of  defective  or  inadequate  instru- 
ments of  carriage,  and  from  the  employment  of  incompetent,  neg- 
ligent or  criminal  servants.  Farnham  et  al.  v.  The  Camden 
and  Amboy  Railroad  Company,  56  Pa.  68. 

What  are  commonly  spoken  of  as  limitations  of  the  liability 
of  the  carrier  and  have  been  upheld  by  the  courts  of  this  state 
as  such,  are,  when  carefully  considered,  undertakings  of  the 
shipper  implied  from  the  nature  of  the  contract  and  enforced 
against  him  at  the  instance  of  the  carrier.  Thus  a  stipulation 
that  the  carrier  shall  not  be  liable  to  the  shipper  for  the  loss  of 
certain  packages  in  a  greater  sum  than  that  named  in  the  receipt 
or  bill  of  lading,  unless  the  actual  value  of  the  package  was 
fully  disclosed  to  the  carrier  when  it  was  delivered  to  him,  so 
that  he  might  know  the  amount  of  risk  involved  and  charge 
accordingly,  has  been  upheld,  because  good  faith  on  the  part  of 
the  shipper  requires  such  full  disclosure  by  him.  So  also  if  the 
contents  of  a  package  are  perishable,  or  easily  broken,  or  explo- 
sive, so  that  the  danger  of  loss  is  increased  and  the  exercise  of 
an  unusual  degree  of  care  is  made  necessary,  good  faith  requires 
the  shipper  to  make  the  facts  known  to  the  carrier ;  and  a  fail- 
ure to  do  so  ought  to  affect  the  extent,  and  in  some  oases  the 
right, of  recovery  for  the  loss  of  goods  so  shipped. 

The  carrier  is  relieved  in  these  cases,  not  from  the  duty  to 
exercise  care  and  diligence  in  the  transportation  of  his  cus- 
tomer's goods,  but  from  the  consequences  of  the  failure  of  the 
shipper  to  advise  him  fully  of  facts  and  circumstances  material 
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to  the  contract,  the  suppression  of  which  is  in  effect  a  fraud  upon 
him.  His  obligations  as  a  common  carrier  are  not  reduced. 
He  is  bound  to  the  exercise  of  great  care  by  the  nature  of  his 
undertaking.  He  must  not  be  negligent.  It  is  against  pub- 
lic policy  that  he  should  be.  It  is  also  a  violation  of  his  con- 
tract, which  is  to  carry  safely.  A  stipulation  that  is  intended 
to  protect  him  in  the  violation  of  his  contract  as  a  carrier,  and 
in  disregarding  a  settled  rule  of  public  policy,  will  not  be  sus- 
tained. The  cases  in  which  this  doctrine  is  recognized  and 
applied  in  this  state  are  very  numerous.  Among  them  may  be 
named  the  following :  Beckman  et  al.  v.  Sho^ise,  5  R.  179 ; 
Bingham  v.  Rogers,  6  W.  &  S.  496 ;  Laing  v.  Colder,  8  Pa. 
479 ;  Goldey  v.  The  Railroad  Company,  30  Pa.  242;  Powell  v. 
The  Railroad  Company,  32  Pa.  414 ;  Am.  Express  Company  v. 
Sands,  56  Pa.  140  ;  Railroad  Co.  v.  Miller,  87  Pa.  395 ;  Grogan 
et  al.  V.  Adams  Express  Co.,  114  Pa.  623 ;  Penna.  Railroad  Co. 
V.  Raiordon,  119  Pa.  577  ;  Western  Union  Telegraph  Co.  v. 
Stevenson,  128  Pa.  442;  Phoenix  Pot.  Works  v.  TheRaihoad 
Co.,  139  Pa.  284 ;  Buck  v.  The  Penna.  Railroad  Co.,  150  Pa.  171. 
It  is  a  sufficient  answer  to  an  argument  in  favor  of  changing 
the  rule  in  Pennsylvania  and  permitting  earners  to  stipulate 
for  a  release  from  the  consequences  of  their  own  negligence  or 
fraud,  that  the  question  is  not  an  open  one.  It  has  been  settled 
by  the  cases  cited  and  many  others,  and  we  are  bound  by  the 
rule  stare  decisis.  The  attempt  to  overtura  the  common  law 
doctrine  fixing  the  liability  of  caniers  was  made  in  England  by 
act  of  Parliament.  The  result  is,  after  sevei-al  statutes  upon 
the  subject,  that  the  carrier  may  make  a  contract  limiting  his 
liability  on  two  conditions.  The  fii*st  is  that  the  contract  be 
actually  signed  by  the  shipper.  The  second  is  that  the  courts 
shall  adjudge  the  limitation  to  be  **  just  and  reasonable."  This 
works  no  substantial  change  in  the  law.  It  makes  a  contract 
for  carriage  of  persons  or  property  tripartite.  The  carrier  and 
the  shipper  are  the  ostensible  parties,  but  the  public,  as  repre- 
sented by  the  courts  of  law,  is  the  third  party  and  may  refuse 
its  consent  to  stipulations  on  which  carrier  and  shipper  have 
agreed.  When  such  a  contract  comes  before  the  courts  the 
question  is,  not  what  terms  have  the  parties  incorporated  into 
their  agreement,  but  are  the  terms  so  incorporated  ^^  just  and 
reasonable,"  so  that  they  ought,  on  grounds  of  public  policy, 
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to  be  enforced  ?  In  deteimining  this  question  the  courts  have 
been  constrained  to  apply  common  law  principles  and  hold  that 
to  be  just  or  unjust  which  was  so  held  at  common  law.  Thus 
in  McManus  v.  The  Railway  Co.,  4  H.  &  N.  327,  the  contract 
pi-ovided  that  the  live  stock  shipped  over  the  defendant's  rail- 
road should  be  carried  at  the  risk  of  the  owner,  and  that  the 
company  should  in  no  case  be  liable  for  any  loss  or  injury  sus- 
tained. The  contract  was  signed  by  the  shipper  but  the  court 
held  it  to  be  both  unjust  and  unreasonable  and  refused  to 
enforce  it.  In  Kirby  v.  The  Railway  Co.,  18  L.  T.  (N.  S.)  658, 
the  contract  provided  that  the  carrier  should  not  be  liable  for 
injury  to  the  goods  shipped  occasioned  by  delay,  no  matter  what 
the  cause  of  the  delay  might  be.  The  courts,  representing  the 
public,  the  third  party  to  the  agreement,  declined  to  give  assent 
and  held  the  provision  relieving  the  carrier  from  the  conse- 
quences of  his  own  negligence  to  be  unjust  and  unreasonable. 
Still  nearer  to  the  question  in  the  case  before  us  is  Peck  v.  The 
Railway  Co.,  10  H.  L.  Cases,  478.  The  carrier  in  that  case  had 
a  contmct  with  the  shipper  containing  a  stipulation  that  he 
should  not  be  liable  for  loss  of  the  goods  unless  their  value  was 
declared  at  the  time  of  the  delivery  of  the  goods  to  him,  and 
they  were  then  insured  to  their  full  value  by  the  shipper.  This 
was  held  to  be  neither  just  nor  reasonable  and  its  enforcement 
was  refused.  The  courts  of  England  have  thus  held  in  sub- 
stance that  the  public  have  a  greater  interest  in  the  transporta- 
tion of  peraons  and  property  than  any  individual  shipper,  and 
that  public  policy  requires  of  a  common  carrier  the  exercise  of 
constant  care  over  his  vehicles  or  means  of  transportation,  and 
over  his  servants  and  employees  in  charge  of  them.  They  fur- 
ther hold  that  it  is  against  the  public  good  that  he  should  be 
allowed  to  contract  for  immunity  from  the  consequences  of  his 
own  negligence  or  fraud,  or  the  negligence  or  fraud  of  his 
employees ;  and  that  stipulations  to  that  effect  are  incapable  of 
enforcement  because  unjust  and  unreasonable. 

The  Supreme  Court  of  the  United  States  holds  to  the  same 
doctrine  upon  this  subject  as  the  courts  of  Pennsylvania:  Rail- 
road Co.  V.  Lockwood,  17  Wall.  867  ;  Steamship  Co.  v.  Phoenix 
Ins  Co.,  129  U.  S.  897. 

The  public  is  interested  in  securing  the  highest  measure  of 
safety  in  the  transportation  of  passengei-s  and  goods,  and  to 
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this  end  public  policy  requii-es  that  common  carriers  be  held  to 
the  highest  measure  of  care  in  the  conduct  of  their  business. 
Gi-eenhood  in  his  treatise  on  Public  Policy,  673,  says :  "  It  is 
obvious  therefore  that  if  a  carrier  stipulate  not  to  be  bound  to 
the  exercise  of  care  and  diligence  but  to  be  at  liberty  to  indulge 
in  the  contrary,  he  seeks  to  put  off  the  essential  duties  of  his 
employment ;  and  to  assert  that  he  may  do  so  seems  almost  a 
conti-adiction  in  terms." 

The  carrier  and  the  shipper  do  not  stand  on  equal  terms. 
The  latter  cannot  afford  to  refuse  that  which  the  carrier  demands 
as  a  condition  to  the  tmnsportation  of  his  goods,  and  in  ninety- 
nine  cases  out  of  every  hundred,  if  he  does  so  refuse  he  will 
find  himself  discriminated  against  until  his  business  is  ruined 
and  he  has  nothing  left  to  ship.  The  rule  that  stipulations, 
insisted  on  by  carriei's  or  other  persons  who  stand  in  such  a 
position  towards  their  customers  as  enables  them  to  compel  com- 
pliance with  their  demands  or  destroy  their  customer's  business, 
should  be  judged  of  by  their  fairness  and  be  held  void  when- 
ever they  are  unreasonable  or  oppressive,  is  one  of  very  general 
acceptance.  Public  policy  compels  its  acceptance  in  all  civil- 
ized countries. 

The  learned  counsel  for  the  appellant  cite  Phoenix  Ins.  Co. 
v.  Erie  Ti-ansportation  Co.,  117  U.  S.  312,  as  tending  to  sustain 
their  contention.  But  an  examination  of  that  case  shows  that 
it  was  begun  by  libel  filed  by  the  insurance  company  asking 
subrogation  to  the  rights  of  the  shipper  against  the  carrier. 
The  .first  question  to  be  determined  was,  therefore,  what  could 
the  shipper  recover  upon  the  facts  of  that  case?  He  had  con- 
tracted that  any  insurance  he  might  obtain  should  enure  to 
the  benefit  of  the  carrier.  He  obtained  insurance  on  the  goods 
shipped,  suffered  a  loss,  and  was  paid  the  insurance  money. 
The  question  presented  on  these  facts  was  whether  the  right 
of  the  shipper  to  recover  against  the  carrier  was  not  extin- 
guished to  the  extent  to  which  his  loss  had  been  paid  by  the 
insurer?  If  so,  subrogation  must  necessarily  be  refused,  and  it 
was  refused  for  this  reason.  This  point  was  elaborated  in  Provi- 
dent Insurance  Company  v.  Morse,  150  U.  S.  99,  in  which  it 
was  said  that  in  ciise  of  loss  the  carrier  is  primarily  liable  to 
the  shipper,  and  the  position  of  an  insurer  is  substantially  that 
of  a  surety.     The  insurer  can  recover,  therefore,  after  payment 
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of  a  loss  by  subrogation  to  the  rights  of  the  shipper  and  upon 
no  other  ground ;  so  that  whatever  amounts  to  an  extinguish- 
ment of  the  right  of  action  of  the  shipper  against  the  car- 
rier, must  defeat  the  insurer's  right  to  subrogation.  The 
general  proposition  that  the  surety  who  pays  the  debt  of  his 
principal  succeeds  only  to  the  rights  of  the  creditor  whom  he 
pays  is  beyond  all  doubt ;  and  in  Phoenix  Ins.  Co.  v.  Erie  Trans- 
portation Co.  it  was  held  to  be  applicable  to  conti*acts  that,  as 
we  have  seen,  are  tripartite,  having  the  public  as  a  third  though 
unnamed  pai*ty. 

In  the  case  at  bar  the  carrier  inserted  in  its  bill  of  lading  a 
stipulation  that  the  owner,  shipper,  and  consignee  severally 
shall  cause  the  goods  to  be  fully  and  sufBciently  insured,  and 
that  in  case  of  loss  the  carrier  shall  have  the  benefit  of  such 
insurance  if  such  loss  ^'  shall  occur  from  any  cause  which  shall 
be  held  to  render  this  line  or  any  of  its  agents  liable  therefor." 
No  insui-ance  was  effected.  A  loss  occurred  as  the  result  of  a 
collision  by  two  of  the  carrier's  trains.  The  shipper  sues  to 
recover  the  amount  of  his  loss.  The  only  defence  set  up  is 
under  the  condition  in  the  bill  of  lading;  and  the  question 
raised  is,  will  the  courts  compel  the  pei-formance  of  a  contract 
between  shipper  and  carrier  requiring  the  shipper  to  protect 
the  carrier  against  the  consequences  of  its  own  negligence? 
There  is  no  doubt  about  the  earner's  having  an  insumble  inter- 
est in  the  goods,  or  about  his  right  to  protect  himself  from  loss 
by  procuring  a  policy  of  insurance  for  that  purpose,  but  the 
question  here  presented  is,  can  he  compel  the  shipper  to  insure 
the  goods  for  his  benefit?  If  so  he  can  compel  the  shipper  to 
release  him  entirely,  and  so  stipulate  for  complete  immunity 
from  the  consequences  of  the  negligence  and  fmud  of  himself 
or  of  his  servants  and  employees.  This,  in  the  language  of 
the  English  courts,  would  be  "  unjust  and  unreasonable."  In 
the  language  of  our  own  cases  it  would  be  "  contrary  to  pub- 
lic policy."  The  thought  is  the  same.  Our  own  mode  of 
expressing  it  is  prefemble,  in  this,  that  it  suggests  the  reason 
on  which  the  rule  rests. 

The  judgment  is  affirmed. 
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Commonwealth  v.  John  B.  Cook,  Appellant. 

Criminal  law — 3furder  of  the  first  degree — Evidence. 

A  finding  of  mui*der  of  the  firat  degree  will  be  sustained  where  the  evi- 
dence shows  that  the  prisoner  threatened  the  deceased  and  shot  over  her 
head,  that  she  swore  out  a  wan'ant  for  his  arrest,  after  which  he  laid  in 
wait  for  her,  and  as  she  passed  him  deliberately  shot  her  in  the  back  at 
short  i^ange  with  a  pistol ;  that  after  she  cried  out  *'  I  am  shot,^^  lie  again 
shot  her  in  the  back,  and  after  the  shooting  left  the  place  where  he  lived, 
in  pursuance  of  previous  preparation,  and  went  into  another  state,  where 
he  remained  until  he  was  arrested. 

Ai-gued  Jan.  7,  1895.  Appeal,  No.  18,  Oct.  T.,  1895,  by 
defendant,  from  judgment  of  O.  &  T.  Washington  Co.,  Aug.  T., 
1894,  No.  47,  on  plea  of  guilty.  Before  Stbruett,  C.  J., 
Grbiw,  Williams,  McCollum,  Mitchell,  Dean  and 
Fell,  JJ.    AflBrmed. 

Indictment  for  murder.     Plea,  guilty. 

On  proceedings  to  determine  the  degree  of  the  prisoner's 
crime,  the  court  below  filed  the  following  opinion  by  McIl- 

VAINB,  P.  J.  : 

"  FACTS. 

"  The  testimony,  in  our  opinion,  establishes  beyond  a  reason- 
able doubt,  the  following  fsicts: 

"  1.  At  Jumbo  Coal  Mines,  in  this  county,  there  is  a  row  of 
miners'  houses,  divided  into  three  blocks  of  four  houses  each  ; 
there  are  open  spaces  between  blocks  1  and  2,  and  between 
blocks  2  and  3,  each  of  which  is  twenty-five  feet  wide  and 
thirty-one  feet  deep— the  depth  of  the  houses;  the  houses 
front  to  the  east  and  are  numbered  from  1  to  12  consecutively, 
commencing  at  the  south  end  of  the  row ;  there  is  a  path  along 
both  the  front  and  rear  of  the  row  and  the  kitchen  doors  open 
out  on  to  the  path  in  the  rear ;  back,  and  in  the  rear  of  the  row, 
is  a  wood ;  the  defendant,  in  May,  1894  (with  a  woman  by  the 
name  of  Blanche  Butler),  lived  in  house  No.  11 ;  Lizzie  Smith, 
the  deceased,  and  her  husband,  Luther  Smith,  lived  in  No.  8; 
Mary  Allison  lived  in  No.  3,  Ella  Strickler  in  No.  5,  and  Moses 
Branham  in  No.  1. 

"2.  On  Sunday,  May  6,  1894,  the  defendant  came  up  from 
Vol.  clxvi — 18 
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No.  11  to  in  front  of  No.  8  or  9,  where  Lizzie  Smith,  the 
deceased,  was  standing,  and  charged  her  with  ^bulldozing'  his 
woman,  Blanche  Butler,  and  said  he  wanted  it  stopped,  that 
he  would  ^kill  for  that  woman;'  and  during  the  altercation 
between  him  and  the  deceased  he  pulled  his  pistol,  pointed  it 
in  her  face,  then  raised  it  and  fired  over  her  head;  [Lizzie 
Smith  threatened  to  sue  him  for  what  he  had  just  done,  and  he 
said  if  she  attempted  to  have  him  arrested  he  would  give  her 
something  to  sue  for— he  would  shoot  her.]  [1] 

"8.  Monday,  May  7, 1894,  Lizzie  Smith  went  to  the  oflBce 
of  a  justice  of  the  peace  in  McDonald  borough — less  than  a 
mile  distant — and  made  complaint  against  the  defendant,  and 
a  warrant  was  issued  to  the  constable,  who  came  to  Jumbo  to 
arrest  him  ;  he  was  apprised  of  the  errand  of  the  constable  and 
went  into  the  wood  back  of  the  row  to  evade  arrest;  after 
the  constable  had  left  the  row  he  returned,  and  was  about 
the  place  until  about  five  o'clock  in  the  evening ;  during  the 
day  some  mutual  friends  made  an  effort  to  have  the  difficulty 
between  the  defendant  and  the  deceased  compromised ;  Mrs. 
Smith  offered  to  take  one  dollar  and  drop  the  prosecution  if -the 
defendant  would  pay  the  costs  (f 3.60)  ;  this  he  refused  to  do ; 
during  the  afternoon  he  and  Blanche  Butler  were  arranging  to 
leave  the  place,  and  one  reason  he  gave  for  not  compromising 
was  that  he  had  fixed  to  leave ;  [during  the  day  the  defendant, 
on  seeing  the  deceased  leave  the  row  and  start  toward  McDon- 
ald, said  to  Mary  Allison  (the  witness  whom  he  afterward  met 
just  after  the  shooting),  '  there  she  goes  to  sue  me,  I  will  get 
her  when  she  comes  back,  you' watch  me  and  see  if  I  don't  get 
her.']  [2] 

"4.  About  five  o'clock  on  Monday  evening.  May  7, 1 894,  Mary 
Allison  and  Lizzie  Smith  were  in  the  house  of  A.  P.  Christian, 
No.  4,  having  their  hair  curled  for  a  dance  which  they  expected 
to  attend  that  night;  while  they  were  in  there  the  [defendant 
was  standing  in  the  space  between  houses  No.  4  and  No.  6,  not 
far  from  a  clothes  line  that  was  stretched  between  the  houses 
At  the  rear,  and  in  such  a  position  that  he  could  hear  what  was 
going  on  or  being  said  in  the  house  of  Mr.  Christian] ;  [8] 
Moses  Bi^nham  al>out  this  time  came  from  his  house.  No.  1,  to 
the  defendant  and  entered  into  a  conversation  with  him,  and 
Blanche  Butler  was  standing  at  the  front  corner  of  house  No.  5, 


Digitized  by  VjOOQ IC 


COMMONWEALTH  v.  COOK,  Appellant.  195 

1895.]  .  Opimon  of  Court  below. 

some  thirty-five  or  forty  feet  away ;  Brauham  in  the  converaa- 
tion  asked  the  defendant  if  he  had  compi-omised  or  would  com- 
promise with  Mrs.  Smith ;  he  said  that  he  would  not,  that  he 
had  fixed  to  go  away  and  that  he  would  not  do  anything ;  he 
said  farther  that  he  guessed  Mrs.  Smith  had  out  spies  for  him ; 
about  this  time  Lizzie  Smith  and  Mary  Allison  came  out  of 
the  kitchen  door  of  No.  4  and  started  down  the  rear  along  the 
path  toward  No.  5,  which  took  them  past  and  near  to  Cook,  the 
defendant ;  they  were  talking  and  laughing  as  they  passed  down 
the  path ;  they  passed  the  defendant,  and  when  past  and  still 
within  ten  or  twelve  feet  of  him,  he  raised  his  pistol — a  38- 
calibre  Smith  &  Wesson — and  willfully  and  deliberately,  with- 
out a  wofd  having  passed  between  the  parties,  fired  two  balls 
into  Lizzie  Smith's  back ;  one  bullet  struck  the  back  at  a  point 
about  one  half  inch  to  the  right  of  the  spine  and  about  four 
and  one  half  inches  above  the  lower  end  of  the  backbone,  and 
passed  through  the  body  and  lodged  in  front  just  above  the 
pelvic  bone,  searing,  in  its  course,  the  lower  part  of  the  bowels, 
and  passing  through  the  peritoneum  in  two  places — rear  and 
front; — ^the  other  bullet  struck  the  back  about  an  inch  from 
where  the  first  struck,  and  passed  inward  and,  by  deflecting, 
downward  to  the  thigh,  lodging  on  the  inside  of  the  right  leg 
about  two  inches  above  the  knee ;  when  the  firat  shot  struck 
the  deceased  she  threw  her  hand  back  on  her  hip  and  cried, 
*  I  am  shot ; '  the  second  shot  was  fired  immediately  after  this 
outcry ;  Maiy  Allison,  who  was  with  Lizzie  Smith,  when  she 
heaixl  the  first  shot,  i-an  down  the  path  to  the  rear  of  No.  8, 
through  No.  8  to  the  front,  and  up  the  front  toward  No.  5;  on 
the  front  she  met  the  defendant,  who  was  reloading  his  pistol 
or  taking  out  the  exploded  cartridges ;  he  said  to  her,  as  they 
met,  'I  got  her  that  time'];  [8]  that  night  he  left  Jumbo, 
and  sometime  afterwards  was  arrested  in  West  Virginia,  where 
he  lived  before  he  came  to  Jumbo  in  1892 ;  while  in  West  Vir- 
ginia he  wrote  to  a  friend  in  Jumbo  inquiring  if  Mrs.  Smith 
was  dead. 

*'  6.  Mrs.  Smith,  when  shot,  ran  into  the  house  No.  5,  to  Ella 
Strickler,  passing  through  the  kitchen  door  in  the  rear ;  from 
No.  5  she  was  carried  home  to  No.  8,  where  she  died  on  May  14, 
1894,  from  inflammation  caused  by  the  wounds  inflicted  by  the 
defendant ;  [the  natural  and  probable  result  of  the  inflicting 
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of  the  wounds  found  on  the  deceased,  considering  their  char- 
acter and  location,  was  peritonitis  and  death.]  [4] 

^^  6.  [The  defendant  being  examined  as  a  witness  in  his  own 
behalf,  admitted  that  he  purposely  fired  at  the  back  of  the  de- 
ceased,] [7]  but  he  said  that  he  intended  to  shoot  her  in  the 
legs  and  did  not  intend  to  kill  her.  He  denied  that  he  heard 
her  scream  ^  I  am  shot '  immediately  after  the  firat  shot  was 
fired,  and  said  that  he  shot  the  second  time  because  he  thought 
the  first  shot  had  not  hit  her. 

"LAW. 

"  In  considering  the  bearing  these  facts  have  on  the  question 
for  determination,  we  have  given  due  consideration  and  been 
guided  by  the  following  legal  principles : 

^"  1.  The  presumption  of  the  law  is,  that  the  defendant,  under 
his  plea,  is  guilty  of  murder  of  the  second  degree,  and  the  bur- 
den is  on  the  Commonwealth  to  show  beyond  a  reasonable  doubt 
that  he  is  guilty  of  murder  of  the  fii'st  degree. 

"  [2.  Notwithstanding  the  burden  of  this  proof  is  on  the 
Commonwealth,  yet  ^  it  is  not  necessaiy  that  the  evidence  should 
be  express ;  it  is  sufiScient  if,  from  the  nature  and  use  of  the 
weapon,  and  the  acts  and  conduct  of  the  defendant,  his  inten- 
tion to  kill  can  be  fully,  fairly  and  justly  inferred,  with  so  much 
time  used  and  opportunity  for  delibei-ation  as  to  convince  that 
his  purpose  was  willful  and  premeditated.' 

"  8.  Not  only  malice  but  au  intent  to  kill  may,  in  the  absence 
of  qualifying  facts,  be  inferred  from  the  use  of  a  deadly  weapon 
— such  as  a  88-caliber  Smith  &  Wesson  pistol — upon  the  body 
of  another  at  some  vital  part  where  the  intention  to  use  such  a 
weapon  in  such  a  way  is  manifest,  and  where  the  shot  is  fii*ed 
willfully,  deliberately  and  premeditatedly. 

"  4.  If  the  shooting  of  Lizzie  Smith  by  the  defendant  was 
intentional,  and  not  accidental,  then  malice  and  a  design  to 
kill  may  be  presumed  from  the  repeated  use  of  his  pistol — a 
deadly  weapon — and  the  infliction  of  a  mortal  wound  ;  for  the 
law  adopts  the  common  and  i-ational  belief  that  a  man  intends 
the  usual,  immediate  and  natural  consequences  of  his  volun- 
tary act.  Human  reason  will  not  tolerate  the  denial  that  a 
man  who  intentionally,  not  accidentally,  fires  a  pistol  ball 
through  the  body  of  another,  has  a  heart  fatally  bent  on  mis* 
chief  and  intends  to  kill.]  [8] 
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*'  CONCLUSION. 

**  [After  a  careful  consideration  of  the  facts  in  this  case  as 
they  appear  in  the  evidence,  we  are  very  reluctantly  foi^ced  to 
the  conclusion  that  the  defendant  intended  to  kill  the  deceased, 
and  that  he  fii-ed  the  shots,  which  proved  fatal,  willfully,  delib- 
erately and  premeditatedly.  His  declaration  on  the  witness 
stand  that  he  purposely  shot  the  deceased  intending  only  to  do 
her  bodily  harm,  and  not  to  kill,  is  not  to  be  credited ;  it  is 
inconsistent  with  all  the  other  facts  in  the  case,  and  is  evidently 
an  afterthought  born  of  the  exigencies  of  his  case.  He  might 
as  well  have  said  he  shot  to  scare  and  did  not  intend  to  hit  her, 
and  that  the  injury  was  the  result  of  a  mistaken  aim  ;  or  that 
the  difference  between  the  line  of  fire  and  the  line  of  sight  in 
bis  pistol  was  responsible  for  the  death  of  Lizzie  Smith,  and 
that  he  should,  therefore,  be  relieved  from  the  natural  and 
probable  consequences  of  his  own  voluntary  act. 

**The  killing  was  not  on  a  sudden  impulse,  but  evidently 
was  preconceived.  Having  made  all  things  ready  to  leave 
Jumbo,  and  the  time  of  his  departure  having  arrived,  he  armed 
himself  and  then  selected  his  position  to  await  the  appearance 
of  her  against  whom,  according  to  his  own  declarations,  he  hud 
a  grievance  and  with  whom  he  wished  to  square  accounts  before 
lie  left ;  she  appeared ;  he  allowed  her  to  walk  a  few  feet  past 
fliim;  then  he  deliberately,  at  close  range,  fired  a  shot  into  her 
back;  she  cried  ^I  am  shot;'  notwithstanding  this  cry  he,  as 
delibei*atel3%  fired  a  second  shot,  when  she  passed  out  of  the 
range  of  his  pistol;  then  he  walks  away,  coolly  reloading  his 
pistol,  and  to  one  to  whom  in  the  morning  he  had  said,  ^  I  will 
get  her  when  she  comes  back;  you  watch  me  and  see  if  I  don't 
get  her,'  he  says,  *  I  got  her  that  time;'  he  then  immediately 
carries  into  execution  his  previously  declared  purpose  to  leave 
the  place,  and  is  not  heard  of  until  his  presence  is  discovered 
in  West  Virginia,  where  he  was  arrested. 

"  *  What  must  we  say  of  an  act  so  plainly  directed  at  the  life 
of  another,  so  unprovoked,  cruel  and  cowardly,  done  with  a 
deadly  weapon  under  no  circumstances  of  rage  or  passion  pro- 
duced by  a  reasonable  provocation?  Clearly  there  was  suflB- 
cient  time  to  think,  deliberate  and  premeditate  the  act;  as 
clearly  the  act  was  willful  and  intentional,  and  the  instrument 
a  deadly  one  aimed  to  inflict  a  wound  which  natui*ally  and  prob- 
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ably  would  result  in  death.  What  other  intention  than  an 
intention  to  kill  could  be  rationally  inferred  from  the  whole 
conduct  of  the  defendant?'  It  is  only  because  there  is  no 
escape  from  it  that  we  find  the  crime,  which  the  defendant  has 
confessed,  is  murder  in  the  first  degree. 

"  And  now,  September  24,  1894,  after  the  examination  of 
witnesses  and  hearing  had  in  due  form  of  law,  and  upon  due 
consideration,  it  is  now,  in  open  court,  the  defendant,  John  B. 
Cook,  and  his  counsel,  being  present,  adjudged  and  determined 
that  the  crime,  and  the  degree  of  the  crime,  whereof  the  said 
John  B.  Cook  is  convicted  by  his  own  confession,  is  murder  of 
the  fii-st  degree."  [9] 

Errors  assigned  were  (1-5, 8, 9)  portions  of  opinion  in  brack- 
ets, quoting  them. 

Wm.  M.  Randolph,  T.  B.  Brownlee^  and  J,  E,  Bamett  with 
him,  for  appellant,  cited :  Johnson  v.  Com.,  24  Pa.  886 ;  Com. 
V.  Drum,  68  Pa.  9 ;  9  A.  &  E.  Ency.  L.  557  ;  Onofri  v.  Com., 
20  W.  N.  264;  Murray  v.  Com.,  79  Pa.  311. 

TT.  8,  Parker^  district  attorney,  for  appellee,  not  heard. 

Per  Cubiam,  Jan.  21, 1895: 

As  appears  by  the  record,  the  prisoner  was  duly  arraigned 
and  pleaded  guilty  to  the  indictment  charging  him  with  the 
murder  of  Lizzie  Smith.  It  thereupon  became  the  duty  of  the 
court  to  "proceed,  by  examination  of  witnesses,  to  determine 
the  degree  of  the  crime,  and  to  give  sentence  accordingly." 
Witnesses  were  examined,  and,  upon  due  consideration  of  their 
testimony,  it  was  adjudged  and  determined  by  the  court  that 
the  degree  of  the  crime,  whereof  the  prisoner  by  his  own  con- 
fession stands  convicted,  is  murder  of  the  first  degree,  and 
thereupon  the  sentence  of  the  law  was  pronounced  upon  him. 

In  the  record  before  us,  we  have  the  testimony  of  the  wit- 
nesses who  were  examined,  the  learned  judge's  findings  of  fact, 
and  his  conclusions  of  law.  A  careful  consideration  of  the 
former  lias  convinced  us  that  there  is  no  error  in  the  findings  of 
fact.  Tliey  are  each  and  all  fully  warranted  by  the  testimony. 
The  only  conclusion  that  can  be  rationally  drawn  from  the 
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facts  thus  established  is  that  the  murder,  confessed  by  the 
prisoner's  plea  of  *'  guilty,"  was  "  willful,  deliberate  and  pre- 
meditated," and  therefore  murder  of  the  fii^st  degree.  All  the 
facts  and  circumstances,  connected  with  the  shooting,  point 
clearly  and  satisfactorily  to  a  specific  intent  to  kill,  and  ai*e 
wholly  inconsistent  with  any  other  reasonable  hypothesis  aris- 
ing out  of  the  evidence. 

In  view  of  the  clear  and  satisfactory  opinion  of  the  court 
below,  in  which  the  questions  involved  are  fully  considered 
and  correctly  disposed  of,  further  comment  is  unnecessary.  For 
reasons  there  given  we  are  of  opinion  that  neither  of  the  assign- 
ments of  error  should  be  sustained. 

The  judgment  of  the  court  of  oyer  and  terminer  is  therefore 
afiSrmed,  and  it  is  ordered  that  the  record  be  remitted  for  the 
purpose  of  execution. 


Sharpless  Brothers,  Appellants,  v.  Charles  Francis 
Gumnoiey,  Jr. 

8a?e—  Rescission  —Fraud^Evideiice, 

Statements  as  to  financial  standing  made  by  a  purchaser  of  goods  to  a 
mercantile  agency,  two  and  one -half  years  before  the  purchase,  even  though 
untrue,  are  not  sufficient  evidence  of  fraud  to  submit  to  the  jury  as  a 
justification  of  the  right  of  the  seller  of  the  goods  to  rescind  the  sale. 

Argued  Jan.  8,  1895.  Appeal  No.  455,  Jan.  T.,  1894,  by 
plaintiffs,  from  order  of  C.  P.  No.  2,  Philadelphia  Co.,  March  T., 
1892,  No.  245,  entering  nonsuit.  Before  Sterrett,  C.  J., 
Green,  Williams,  McCollum  and  Dean,  J  J.    AfiBrmed. 

Replevin.     Before  Fell,  J. 

At  the  trial  it  appeared  that  defendant  was  the  assignee  f(»r 
the  benefit  «>f  creditors  of  Marietta  Heller,  trading  as  Adolph 
Heller.  On  Oct.  29, 1891,  and  thereafter,  plaintiffs  sold  to  Mi-s. 
Heller  considerable  quantities  of  dry  goods.  Plaintiffs  claimed 
that  they  had  made  the  sales  relying  upon  statements  which 
she  had  made  to  Bradstreet's  Mercantile  Agency  on  April  30, 
1889.     After  Mrs.  Heller's  assignment  plaintiffs  issued  a  writ 


Digitized  by  VjOOQ IC 


200        SHARPLESS  BROS.,  Appellanls,  v.  GUMMET- 

Statement  of  Facts.  [166  Fu. 

of  replevin,  and  took  possession  of  the  goods  found  in  defend- 
ant's possession,  that  had  been  sold  to  Mrs.  Heller  by  them. 
The  statement  made  by  Mrs.  Heller  to  the  Mercantile  Agency 
was  reported  by  the  agency  to  plaintiffs,  as  follows : 

"  Heller,  Adolph,  Dry  Goods,  Milliueiy,  &c., 
(Marietta  Heller,  Sole  Proprietor),  Philadelphia,  Pa. 

N.  E.  Cor.  8th  and  Arch  Sts. 

"  The  following  was  declared  by  Mrs.  Heller  to  accurately 
represent  her  condition  April  30,  1889: 

"Stock  on  hand, $120,000.00 

Accounts  Rec.  good,         ....  6,000.00 
Portion  of  building  occupied   (free  from 

encumbi-ance)  including  machineiy,  etc.,  95,000.00 

Cash  on  hand, 15,000.00 


$235,000.00 
Merchandise  liabilities,  •        •        •  25,000.00 


Net  worth, $210,000.00 

No  borrowed  money." 

The  above  was  the  result  of  an  interview  with  Mrs.  Heller. 
When  a  statement  was  asked,  she  referred  the  matter  to  her 
son,  David  Heller,  stating  that  he  was  the  financial  manager 
of  the  concern.  The  above  statement  was  made  by  the  son, 
and  the  amounts  were  afterwards  stated  by  Mi^.  Heller  to  be 
a  coiTect  statement  of  her  condition,  both  in  detail  and  in  the 
net  result.  She  closed  the  interview  saying,  "  I  am  worth 
about  $200,000  clear." 

Plaintiffs  offered  evidence  which  tended  to  show  that  on 
April  30,  1889,  Mrs.  Heller's  merchandise  account  showed  a 
balance  of  only  $55,602,  while  the  cash  account  showed  a  bal- 
ance of  only  $8,198.50.  Other  evidence  in  the  case  showed 
that  Mrs.  Heller  after  1889  conducted  a  very  extensive  business. 

Under  date  of  Oct.  30, 1889,  the  mercantile  agency  i-eported 
as  follows :  "  Authorities  are  not  informed  of  any  mateiial 
change  in  her  condition.  She  appears  to  do  a  fair  trade,  but 
authorities  do  not  appear  to  believe  that  she  has  made  money 
during  the  past  season.     She  is  said  to  be  under  considerable 
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expense,  and  a  very  large  business  will  have  to  be  transacted 
before  she  begins  to  add  to  her  capital.  The  general  opinion 
of  those  consulted  is  that  Mrs.  Heller  has  undertaken  an  enter- 
prise of  considemble  magnitude,  which  will  call  for  the  employ- 
ment of  a  large  capital  and  possession  of  rather  more  than 
average  business  ability  to  bring  it  to  the  degree  of  success 
evidently  sought  after.  There  appears  a  disposition  to  closely 
watch  the  progress  of  this  business,  and  some  have  not  ceased 
to  regard  it  as  an  experiment  which  will  need  time  to  prove  its 
success.  Her  present  dealings  believed  principally  in  New 
York;  locally  she  is  sold  reasonably  and  payments  are  Siiid  to 
be  made  in  short  time.  Authorities  consider  from  l|J75,000  to 
flOO,000  a  fair  estimate  of  her  means." 

In  February,  1890,  plaintiffs  began  to  sell  and  deliver  goods 
to  Mw.  Heller,  and  sold  her  seveml  thousands  of  dollai*s'  worth 
between  then  and  the  date  of  the  failure  in  December,  1891. 
Mrs.  Heller  paid  for  all  the  goods  she  bought  from  the  plain- 
tiffs prior  to  Oct.  19,  1891.  When  she  failed  she  owed  plain- 
tiffs $1,800.  Tlie  goods  replevied  were  a  part  of  those  sold 
after  Oct.  19th. 

The  coui*t  entered  a  compulsory  nonsuit,  and  subsequently 
refused  to  take  it  off. 

Error  asaigned  was  refusal  to  take  off  nonsuit. 

James  Collins  Jones  a,ni  Lew  in  TF.  Barringer^  for  appellants, 
cited :  Hill  v.  Trust  Co.,  108  Pa.  1 ;  Pollock  on  Torts,  262  ; 
Eaton  V.  Aveiy,  83  N.  Y.  31 ;  Genesee  Bank  v.  Barge  Co.,  52 
Mich.  164 ;  Hinchman  v.  Weeks,  85  Mich.  535 ;  Holmes  v. 
Harrington,  20  Mo.  Ap.  661. 

M,  Hampton  Todd,  for  appellee,  cited :  Hotchkins  v.  Bank, 
11  N.  Y.  Sup.  220,  806 ;  Macullar  v.  McKinley,  99  N.  Y.  358 ; 
Wessels  v.  Weiss  Bros.,  156  Pa.  591 ;  Rodman  v.  Thalheimer, 
75  Pa.  232;  Smith  v.  Smith,  21  Pa.  367. 

Peb  Curiam,  Jan.  21, 1895 : 

We  have  considered  the  testimony,  of  which  the  compulsory 
nonsuit  in  this  case  is  predicated,  and  are  satisfied  that  the 
learned  trial  judge  rightly  held  it  was  insufficient  to  justify 
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submission  of  the  case  to  the  jury.  There  is  no  such  evidence 
of  fraud  as  would  wari-aut  any  trial  court  in  sustaining  a  ver- 
dict in  favor  of  the  plaintiffs.  That  being  so,  there  was  no 
error  in  entering  the  judgment  of  nonsuit,  and  afterwards 
refusing  to  take  it  off. 
Judgment  affirmed. 


166         202 

f^68Cj5i6      ^mi^jjj  ^ilj^g  ^  Harrison  Bros.  &  Co.,  Appellant 

Mctster  and  servant — Dismissal  of  servant — Damages. 

In  an  action  by  a  servant  against  a  master  for' wrongful  discharge,  the 
limit  of  recovery  is  not  confined  merely  to  the  amount  due  at  the  time  the 
wiit  was  issued,  but  full  <iamages  may  bo  recovered  by  the  plaintiff  for 
breach  of  the  contract,  and  the  question  of  the  amount  of  the  damages, 
under  all  the  circumstances  of  the  cjise,  is  for  the  jury. 

Where  a  master  dismisses  a  servant,  alleging  as  ground  for  dismissal 
the  use  of  abusive,  profane  and  disrespectful  language  to  himself,  and 
the  servant  denies  that  he  used  such  language,  the  question  of  the  right 
of  the  master  to  dismiss  the  servant  is  for  the  juiy. 

Argued  Jan.  8,  1895.  Appeal,  No.  472,  Jan.  T.,  1894,  by 
defendants,  from  judgment  of  C.  P.  No.  3,  June  T.,  1898, 
No.  415,  on  verdict  for  plaintiff.  Before  Sterrbtt,  C.  J., 
Green,  Williams,  McCollum,  Mitchell,  Dean  and 
Fell,  JJ.    Affirmed. 

Assumpsit  for  alleged  vtrrongful  dismissal  of  servant  from 
employment.     Before  Gordon,  J. 

At  the  trial  it  appeared  that  plaintiff  was  a  meehanical  engi- 
neer, and  was  originall}^  employed  by  defendants  under  a  con- 
tract which  had  expired  in  December,  1891.  Defendant's  firm 
consisted  of  three  partners,  one  of  whom,  George  L.  Harrison, 
was  in  Europe.  Plaintiff  had  written  to  the  absent  partner 
in  reference  to  his  further  connection  with  the  firm,  but  had 
received  no  definite  reply.  On  March  15,  1892,  plaintiff  noti- 
fied the  two  resident  partnei*s  that  he  had  an  offer  of  a  salaiy 
of  ^,000  a  year  from  other  parties.  Plaintiff  testified  in 
effect  that  the  two  resident  partners  requested  him  not  to  leava 
them,  and  offered  him,  if  he  would  remain,  a  new  contract  for 
ten  years  at  a  salary  of  j£,000  a  year,  or  in  the  alternative  at 
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$4,000  a  year  with  an  increase  of  $250  per  annum  until  $6,000  a 
year  was  reached.  Plaintiff  insisted  that  the  new  contract 
should  only  be  terminable  upon  a  year*s  prior  notice  being 
given.  He  averred  that  the  two  partners  agreed  to  this,  and 
a  verbal  contract  was  entered  into  by  which  plaintiff  was  to 
receive  $4,000  the  first  year,  with  an  increase  of  $250  until 
$6,000  was  reached,  the  contract  not  to  be  terminated  by  either 
party  without  twelve  months'  prior  notice  thereof  being  given. 
Defendants  admitted  that  an  agreement  had  been  made  that 
plaintiff  should  receive  a  salary  at  the  rate  of  $4,000  per  year 
until  George  L.  Harrison  should  return,  but  denied  that  any 
further  contract  was  made,  and  denied  that  any  terms  were 
made  as  to  dismissal,  or  that  one  year's  notice,  or  one  year's 
wages  was  agreed  upon. 

Defendants  offered  evidence  which  tended  to  show  that 
plaintiff  used  violent,  profane  and  abusive  language  towards 
George  L.  Harrison  when  he  was  criticised  for  permitting  an 
engine  to  be  out  of  order  in  one  of  the  buildings.  Plaintiff 
denied  that  he  used  the  language  attributed  to  him. 

Plaintiff  was  discharged  May  11,  1893.  The  writ  issued 
July  1, 1893.  The  trial  occurred  on  Jan.  24,  1894.  Plaintiff 
claimed  that  the  twelve  months  notice  to  which  he  was  entitled 
expired  on  May  11,  1894. 

Defendants'  points  were  among  others  as  follows : 

"4.  The  plaintiff  having  brought  this  suit  before  the  expira- 
tion of  the  term  for  which  he  alleges  he  was  employed,  can  in 
no  event  recover  more  than  the  amount  which  would  have  been 
due  him  up  to  the  time  of  suit,  less  what  had  been  earned  by 
the  plaintiff  since  his  discharge  from  the  employment  of  the 
defendants."     Refused.  [1] 

"  5.  Under  the  facts  of  the  present  case,  I  instruct  you  that 
the  defendants  were  justified  in  dismissing  the  plaintiff  from 
their  employ ;  and  your  verdict  must  be  for  the  defendants." 
Refused.  [2] 

Verdict  and  judgment  for  plaintiff  for  $3,112. 

Errors  assigned  were  (1-2)  above  instructions,  quoting  them. 

Charles  B.  McMichael^  for  appellants,  cited :  Algeo  v.  Algeo, 
10  S.  &  R.  235;  King  v.  Steiren,  44  Pa.  99;  Costigan  v.  R. 
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R.,  2  Deiiio,  609;  Wolf  v.  Studebaker,  65  Pa.  461 ;  Mathews 
V.  Park  Bros.,  146  Pa.  884;  Libhart  v.  Wood,  1  W.  &  S.  267. 

A.  T.  Freedley^  for  appellee,  cited :  Eneiy  v.  Steckel,  126 
Pa.  171;  Wood,  M.  &  S.  254,267,258;  King  v/ Steiren,  44 
Pa.  99;  Smith  v.  Th(»inp8on,  7  Coramon  Bench,  398;  Everson 
V.  Powers,  89  N.  Y.  527  ;  Smiley  v.  Brownfield,  21  W.  N.  528  ; 
Frost  V.  Knight,  L.  R.  7  Ex.  Ill ;  Hochster  v.  De  La  Tour, 
2  E.  &  B.  690;  Pontifex  v.  Williamson,  1  C.  B.  75;  Blanche 
V.  Colburn,  8  Bing.  14;  Moulton  v.  Trask,  9  Mete.  577; 
Societe  Generale  v.  Milders,  49  L.  T.  (N.  S.)  55 ;  Peck  v.  U. 
S.,  102  U.  S.  64 ;  Mountjoy  v.  Metzgar,  9  Phila.  10;  Groves  v. 
Donaldson,  15  Pa.  135 ;  Stewart  v.  Walker,  14  Pa.  293 :  Hall 
V.  Rupley,10  Pa.  281;  Ins.  Co.  v.  Ensminger,  12  W.  N.  9; 
Cutter  V.  Powell,  2  Sm.  L.  C.  51 ;  1  Whart  Cont.  §  905 ;  2 
Chitty,  Cont.,  11th  Am.  ed.  1087. 

Per  Curiam,  Jan.  21,  1895 : 

In  view  of  the  testimony  before  the  jury  there  was  no  error 
in  refusing  to  affirm  either  of  defendants'  points  recited  in  the 
first  and  second  specifications  respectively.  The  case  appeal's 
to  have  been  carefully  tried  and  submitted  to  the  jury  with 
instructions  which,  with  the  exception  of  said  points,  were  sat- 
isfactor}'  to  both  parties.  We  find  nothing  in  the  record  that 
would  justify  us  in  sustjiining  either  of  the  specifications. 

Judgment  affirmed. 


Estate  of  Eva  Waesch,  deceased.     Appeal  of  John 
Waesch,  Administrator. 

DeeedetUa^  estates — Husband  and  wife — Funercd  expenses, 

A  husband  Is  primarily  liable  for  medical  attendance  and  other  expenses 

incident  to  his  wife's  illness  and  death,  although  she  has  a  separate  estate. 

If  the  husband  is  insolvent  the  wife's  estate  is  liable,  but  if  there  is  any 

balance  for  distribution,  such  expenses  should  be  deducted  from  the  hus- 

band^s  distiibutive  share  of  his  wife's  estate. 

Decedents'"  estates— DistribtUion — lUeffitimaies—Aci  of  April  27,  1855. 

The  act  of  April  27.  1855,  P.  L.  368,  providing  that  illegitimate  chil- 
dren shall  inherit  from  their  mother,  makes  no  distinction  between  resi- 
dents and  nonresidents. 
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Argued  Jan.  9, 1895.  Appeal,  No.  882,  Jan.  T.,  1895.  by 
administrator,  from  decree  of  O.  C,  Phila.  Co.,  Oct.  T.,  1898, 
No.  827,  dismissing  exceptions  to  adjudication.  Before  Stbr- 
RETT,  C.  J.,  Green,  Williams,  MoCollum,  Mitchell, 
Deak  and  Fell,  JJ.    Affirmed. 

Exceptions  to  adjudication. 

From  the  adjudication  it  appeared  that  decedent  died  intes- 
tate leaving  to  survive  hor  a  husband,  who  subsequently  took 
out  letters  of  administration  on  her  estate,  and  an  illegitimate 
son  of  full  ag^  who  was  a  resident  of  Germany.  At  the  audit 
it  appeared  that  the  decedent  had  been  a  lunatic,  and  had  been 
ill  for  some  time  immediately  prior  to  her  death,  and  that 
expenses  had  been  incurred  for  her  maintenance  and  burial. 
By  the  adjudication  the  court  awarded  the  estate  to  the  hus- 
band  and  to  the  illegitimate  son,  but  directed  the  above  men- 
tioned expenses  to  be  deducted  from  the  husband's  share :  8 
Dist.  R.  176. 

Exceptions  filed  alleged  error  as  follows : 

"1.  In  charging  against  the  distributive  share  of  John 
Waesch,  the  entire  expiense  of  the  decedent's  board  and  fu- 
neral expenses ;  the  same  should  have  been  borne  by  her  estate. 

*'  2.  In  awarding  the  sum  of  8578.48  to  Johann  Herrmann, 
the  illegitimate  son  of  the  decedent,  who  was  a  resident  of  Ger- 
many, as  he  was  not  contemplated  by  the  act  of  1855,  Pur- 
don,934  pi.  40." 

The  following  opinion  was  filed  by  Hanna,  P.  J. 

"  As  to  the  fii"8t  exception  little  need  be  said,  as  the  liability 
of  the  husband  for  the  funeml  expenses  of  his  wife,  medical 
attendance  upon  her,  etc.,  even  although  she  has  a  separate  es- 
tate, is  too  well  settled  to  admit  of  argument.  He  is  primarily 
liable,  and  her  estate  is  liable  only  in  case  he  is  insolvent.  But 
if  any  balance  remains  for  distribution  as  in  this  case,  then  the 
expenses  he  should  have  paid  will  be  deducted  from  his  distri- 
butive share:  Costigan's  Estate,  18  Phila.  264;  McCormick's 
Estate,  4  Kulp,  15 ;  Wauhoup's  Estate,  29  Pitts.  L.  J.  256 ; 
Darmody's  Estate,  13  Phila.  207 ;  Welber's  Estate,  20  Phila.  8. 

"  The  remaining  exception  is  to  the  award  to  the  illegitimate 
son  of  decedent,  upon  the  ground  that  he  is  a  non-resident 
foreigner,  living  in  Germany  and  not  contemplated  by  the  act 
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of  April  27, 1855,  Purdon,  934,  pi.  40.  The  act  provides  not 
only  that  illegitimate  children  shall  take,  and  be  known  by  the 
name  of  their  mother,  but  they  shall  respectively  have  capacity 
to  take  or  inherit  from  each  other  personal  estate  as  next  of 
kin,  and  real  estate  as  heii-s  in  fee  simple;  and,  as  respects  said 
real  or  personal  estate  so  taken  and  inherited,  to  tmnsmit  the 
same  according  to  the  intestate  laws  of  this  staite.  It  will  thus 
be  observed,  the  act  is  general  and  comprehends  all  illegitimates, 
and  makes  no  distinction  between  residents  or  non-residents 
within  the  state.  If  such  had  been  the  intention  of  the  legis- 
lature, it  certainly  would  not  have  been  left  the  subject  of  con- 
jecture nearly  foi-ty  years.  And  in  the  absence  of  any  such 
expressed  intention,  it  is  not  within  the  province  of  the  courts 
to  assume  that  the  act  was  intended  to  apply  to  and  include 
only  illegitimate  children  living  within  the  commonwealth. 
As  we  cannot  so  construe  the  act  the  award  was  properly  made. 
"  The  exceptions  are  accordingly  dismissed  and  adjudication 
confirmed." 

ErrorB  a8$igned  were  (1-2)  dismissal  of  exceptions,  quoting 
them. 

Charles  F.  lAnde^  forappellant,  cited :  act  of  April  14,  1861, 
P.  L.  615 ;  April  27,  1855,  P.  L.  868 ;  Spier's  Ap.,  26  Pa.  234 ; 
Nevins's  Ap.,  47  Pa.  232;  Collom's  Ap.,  12  W.  N.  310;  Snow 
v.  Dill,  6  W.  N.  331 ;  Harkins  v.  R.  R.,  11  W.  N.  120. 

Gustavus  Remake  Jr.^  for  appellee,  cited,  on  question  of  fu- 
neral expenses,  etc. :  Darraody's  Est.,  6  W.  N.  487 ;  Jenkins  v. 
Tucker,  1  H.  Bl.  90 ;  Bertie  v.  Lord  Chesterfield,  9  Mod.  31 ; 
Costigan's  Est.,  13  Phila.  264;  Weber's  Est.,  25  W.  N.  220; 
Wauhoup's  Est.,  29  Pitts.  Leg.  J.  256  ;  McCormick's  Est.,  4 
Kulp,  15;  Hoopes'  Est,  2  Chester  Co.  R.  67;  Sawtelle's  Ap., 
84  Pa.  306. 

On  the  question  of  illegitimacy :  Act  of  April  27,  1855,  P. 
L.  368 ;  Opdyke's  Ap.,  49  Pa.  373  ;  Grubb's  Ap.,  58  Pa.  65 ; 
Steckel's  Ap.,  64  Pa.  493 ;  Woltemate's  Ap.,  86  Pa.  219 ;  Neil's 
Ap.,  92  Pa.  193. 

Per  Curiam,  Jan.  21, 1895 : 

Both  of  the  questions  presented  by  the  specifications  of  error, 
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were  rightly  decided  by  tlie  orphans'  court.  It  is  unnecessary 
to  add  anything  to  what  has  been  said  by  the  learned  president 
of  that  court,  and  we  therefore  affirm  the  decree  on  his  opinion. 
Decree  affirmed,  and  appeal  dismissed  with  costs  to  be  paid 
by  appellant. 


Phila.,  to  use  of  J.  O'Rourke,  now  to  use  of  Charles 
Mayhew,  Appellant,  v.  William  J.  Kelly. 

CofUract — Set-off — Municipal  lien— Paving^ Parol  evidence — Usury, 
An  agreement  in  wnting  set  forth  that  one  of  the  parties  had  a  contract 
to  pave  a  street,  and  was  desirous  of  boiTowing  money  from  the  other 
party  so  as  to  complete  the  contract.  The  agreement  further  provided  for 
an  allowance  to  the  lender  of  ten  per  cent  upon  all  bills  that  he  might 
have  to  pay,  by  reason  of  his  being  the  owner  of  real  estate  upon  the  line 
of  the  street,  to  the  extent  of  the  amount  borrowed.  There  was  no  provi- 
sion in  the  agreement  as  to  how  or  when  the  amount  bon'owed  should  be 
repaid.  After  the  paving  was  done  a  municipal  lien  was  filed  against  the 
property  of  the  lender.  Held,  that  the  lender  could  show  by  parol  evi- 
dence that  the  agreement  between  him  and  the  contractor  was  that  the 
amount  borrowed  should  go  as  against  the  claim  of  the  contractor  for 
paving. 

In  the  above  case,  as  no  time  was  set  for  the  repayment  of  the  money, 
the  deduction  of  ten  per  cent  was  not  usurious. 

Argued  Jan.  9,  1895.  Appeal,  No.  494,  Jan.  T.,  1894,  by 
plaintiff,  from  judgment  of  C.  P.  No.  2,  Phila.  Co.,  March  T., 
1889,  No.  59,  on  verdict  for  plaintiff.  Before  Stbrrbtt,  C.  J., 
Grbbx,  Williams,  McCollum,  Mitchell,  Dean  and 
Fell,  J  J.    Affirmed. 

Sci.  fas.  sur  municipal  liens.     Before  Pbnnyp acker,  J. 

At  the  trial,  it  appeared  that  John  O'Rourke  had  a  contract 
for  paving  OnUirio  street,  and  that  William  J.  Kelly  was  the 
owner  of  property  on  the  line  of  that  street.  O'Rourke  and 
Kelly  entered  into  the  following  agreement  in  writing : 

"  Whereas  John  O'Rourke  has  entered  into  a  contract  with 
the  city  of  Philadelphia  to  pave  Ontario  street  between  Frank- 
ford  road  and  Tulip  street  with  Belgian  blocks,  as  a  reference 
to  said  contract  will  more  fully  show.     And  whereas  he  is 
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desii-ous  of  borrowing  from  William  J.  Kelly  the  sum  of  three 
tliousand  five  hundred  doUai-s  so  as  to  complete  saitl  contract, 
now  this  agreement  witnesseth  that  the  said  John  O'Rourke, 
in  consideration  of  the  premises  and  the  loaning  of  the  money 
aforesaid  by  the  said  William  J.  Kelly,  agrees  to  and  with  the 
said  William  J.  Kelly,  to  allow  him  a  redaction  of  ten  per  cent 
on  all  bills  that  he,  the  said  William  J.  Kelly,  may  have  to  pay 
by  reason  of  his  being  an  owner  of  real  estate  upon  the  line  of 
said  street^  to  the  extent  of  f3,500.  Said  money  to  be  loaned 
as  follows :  five  hundred  and  seventy-five  dollai-s  thereof  to  be 
paid  to  the  said  O'Rourke  one  week  after  he  has  commenced 
gi-ading  the  said  street,  and  the  balance,  twenty-nine  hundred 
and  twenty-five  dollai-s,  to  be  paid  him  at  the  rate  of  sixty-nine 
cents  per  square  yard,  weekly,  as  the  contract  progiesses,  ex- 
cluding intei-sections,  for  which  the  city  is  to  pay.  It  being 
particularly  understood  and  agreed,  however,  that  in  the  gmd- 
ing  of  the  said  street  all  dirt  removed  therefrom  shall  be  placed 
on  other  ground  of  the  said  William  J.  Kelly  as  the  said  Wil- 
liam J.  Kelly  may  direct,  without  expense  for  so  doing  to  the 
said  William  J.  Kelly.  In  witness  whereof  the  parties  hereto 
have  set  their  hands  and  seals  this  15th  day  of  May,  1888." 

The  total  amount  of  the  paving  claim  was  $4,492.73,  and  the 
total  amount  paid  by  defendant  to  the  contractor  was  $4,340.99. 
The  latter  amount  included  the  $3,500  loaned. 

Defendant,  under  objection  and  exception,  was  permitted  to 
show  by  his  own  testimon}'  that  the  agreement  between  the 
parties  was  that  the  $3,500  loaned  by  him,  or  any  further  sum 
loaned  by  him,  should  be  on  .account  of  the  money  which  Kelly 
owed  to  O'Rourke  by  reason  of  the  paving  done  by  O'Rourke 
in  front  of  Kelly's  property,  and  there  should  be  no  return  of 
that  money  by  O'Rourke  to  Kelly;  and  that  the  money  which 
Kelly  paid  went  on  account  of  the  paving  done ;  that  he  has 
never  demanded  the  money  from  O'Rourke  and  never  had 
any  thought  or  intention  of  demanding  it,  that  it  was  payment 
of  so  much  on  account  of  the  claims,  and  was  so  understood 
when  the  agreement  was  made.  [1] 

Defendant,  under  objection  and  exception,  gave  in  evidence 
the  following  receipt,  signed  by  O'Rourke : 

"  Received,  Philadelphia,  June  23d,  1888,  of  William  J.  Kelly, 
two  hundred  and  twelve  dollars  in  advance  for  paving  Ontario 
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street,  to  be  used  as  follows:  Sixty-two  dollars  to  pay  city 
solicitor,  one  hundred  and  thirty  dollara  to  pay  labor  grading, 
ten  dollars  to  pay  surveyor  and  ten  dollars  to  pay  self."  [8] 

The  court  charged  in  part  as  follows : 

"  [The  total  amount  of  the  paving  bills,  as  shown  by  the  sur- 
veyor's certificates,  and  testified  to  by  Mr.  Kelly,  amounted  to 
$4,492.73,  so  that  there  is  a  balance  between  the  $4,340.99  paid 
and  the  $4,492.73,  of  $151.74,  as  I  make  the  calculation.  The 
calculation  is  one  for  you  to  make,  however,  and  not  for  me. 
This  sum  would  be  increased  to  some  extent  by  an  item  of 
interest.  Both  parties,  I  believe,  agree  that  interest  ought  to 
be  charged  up  to  the  time  of  a  continuance  of  the  suit  in  No.  1 
Court,  the  continuance  of  an  attachment  suit  which,  as  I  recall 
the  testimony,  was  about  September,  1890.  Mr.  Zane  and  Mr. 
Kelly  have  testified  that  at  that  time  there  was  an  agreement 
between  the  parties  that  no  further  interest  should  be  charged. 
Mr.  Sparhawk,  on  the  other  hand,  says  that  the  agreement  was 
that  there  was  no  interest  to  be  charged  until  after  the  settle- 
ment of  the  attachment  suit,  which  was  settled  on  the  thirty- 
fii"st  of  March,  1891.  In  other  words,  he  contends  that  the 
interest  would  be  lessened  to  the  extent  of  about  six  months' 
interest.     That  is  a  question  for  you  to  determine.]  [10] 

"  [Now,  there  being  a  balance  upon  the  claim  of  the  paving 
of  $151.74  with  the  interest  in  addition,  it  is  a  question  for  you 
to  determine  as  to  whether  that  amount,  or  in  what  way  that 
amount,  is  to  be  recovered.  A  man  paying  on  account  of 
various  claims  under  the  law  may  appropriate  the  sums  which 
he  paid  to  any  one,  or  either  of  them.  That  is  within  his  power. 
If,  at  the  time  he  makes  a  payment,  he  wants  it  to  be  appro- 
priated to  one  of  several  of  the  claims  which  are  held  against 
him,  he  may  make  such  appropriation.  If  there  was  such  an 
appropriation  made  at  the  time  by  the  defendant,  then  it  would 
go  as  against  the  claim  to  which  the  appropriation  was  made, 
in  settlement  of  that  claim.  If  he  does  not  make  the  appropria- 
tion, it  is  within  the  power  of  the  other  party  to  appropriate  the 
money  to  any  one  of  those  claims.  In  this  aspect  of  it,  if  there 
was  an  appropriation  made  by  either  of  them,  it  is  difficult  to 
see  how  there  can  be  a  recovery  on  the  part  of  the  plaintiff  upon 
more  than  one  of  these  suits,  because  at  whichever  end  you 
begin  to  make  the  appropriation  of  payments  there  would  be  a 
Vol.  olxvi— 14 
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payment  of  all  of  them  with  the  exception  of  the  last  one.  If 
there  was  no  appropriation  by  the  parties,  the  law  would  appro- 
priate the  sums  to  the  first  bills  which  came  due.  If  these  bills 
came  due  at  the  same  time,  if  there  was  no  difference  in  the 
dates  at  which  they  accrued,  then  you  would  have  to  distribute 
the  amount  which  is  due  pro  rata,  among  all  of  the  claims, 
including  those  for  paving,  as  I  said,  beyond  Amber  street  and 
Arcadia  street.]  "  [11] 

Plaintiff's  points  were  as  follows : 

"1.  The  defendant  was  indebted  to  the  plaintiff,  O'Rourke, 
for  paving  and  for  curb-setting.  The  sura  total  of  these  two 
amounts  constitutes  his  indebtedness.  If  the  jury  find  that  it 
was  the  contract  between  O'Rourke  and  the  defendant  that  the 
$3,500  advanced  under  the  contract  between  them  should  be 
set  off  against  the  paving  claim,  there  would  still  be  a  balance 
due  on  the  paving  claim  for  which  the  plaintiff  is  entitled  to  a 
verdict."     Refused.  [5] 

^*  2.  Unless  the  jury  are  satisfied  that  there  was  a  contract 
to  appropriate  all  advances  made  under  that  contract  to  the 
paving  claim,  it  is  the  duty  of  the  jury  to  appropriate  such 
advances  to  the  unsecured  claim,  and  if  there  is  a  balance  still 
due,  to  give  a  verdict  for  the  plaintiff  for  the  amount  so  due 
upon  the  liens  as  they  shall  be  apportioned."     Refused.  [6] 

"  8.  The  $300  stated  in  the  contract  between  O'Rourke  and 
the  defendant  to  have  been  a  commission  cannot  be  claimed  as 
a  credit  by  the  defendant  if  the  jury  are  satisfied  that  it  was  a 
mere  method  of  exacting  usurious  interest,  and  the  defendant 
is  not  entitled  to  a  credit  for  that  amount."     Refused.  [7] 

"4.  Usurious  interest  is  any  interest  in  excess  of  six  per  cent 
per  annum,  and  it  is  immaterial  what  form  may  be  adopted  by 
the  parties  to  a  contract  for  the  purpose  of  evading  the  usury 
law,  if  the  transaction  is  essentially  one  in  which  the  advance 
of  money  is  to  be  compensated  for  by  a  payment  in  excess  of 
six  per  cent  per  annum  upon  the  amount  advanced,  the  trans- 
action is  a  usury  conti-act,  and  nothing  in  excess  of  six  per 
cent  per  annum  can  be  claimed  by  the  lender  of  the  money. 
Answer:  I  decline  that  point  as  inapplicable  to  the  present 
case."  [8] 

"  5.  The  defendant  having  admitted  that  out  of  his  total  pay- 
ments to  O'Rourke  of  $4,340.99,  the  sum  of  ^51.72  was  spa- 
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cifically  appropriated  to  the  payment  of  curb,  there  remains 
$3,689.29  only  applicable  to  the  paving  claims,  and  the  balance, 
therefore,  is  still  due."     Refused.  [9] 

Verdict  for  defendant.  Plaintiff  entered  a  rule  for  a  new 
trial,  which  the  court  discharged  on  defendant  paying  into  court 
the  sum  of  $151.74.     Judgment  on  verdict. 

JErrors  ai8t(/ned  were  (1,  8)  rulings;  (5-11)  instructions; 
quoting  bill  of  exceptions  and  instructions,  but  not  quoting  the 
evidence. 

N.  Duboii  Miller^  John  Sparhawh^  Jr.,  with  him,  for  appel- 
lant, cited,  on  question  of  parol  evidence :  Phillips  v.  Meily, 
106  Pa.  536;  Hoffman  v.  R.  R.,  157  Pa.  196.  On  question  of 
appropriation  of  payments:  Borland  v.  Murphy,  92  Pa.  91; 
Pardee  v.  Markle,  111  Pa.  551 ;  Reed  v.  Ward,  22  Pa.  144 ; 
HoUister  v.  Davis,  54  Pa.  508;  Johnson's  Ap.,  37  Pa.  274. 
On  question  of  usury :  Earnest  v.  Hoskins,  100  Pa.  551 ;  Hart- 
ranft  v.  UhUnger,  115  Pa.  270. 

Alexander  ^  MagiU  for  ap{>ellee,  not  heard. 

Per  CuRrAM,  Jan.  21, 1895 : 

An  examination  of  the  record,  with  special  reference  to  the 
Beveral  specifications,  has  failed  to  convince  us  that  there  is  any 
substantial  error  in  the  rulings  of  the  learned  trial  judge. 
Neither  of  the  specifications  is  sustained. 

Judgment  affirmed. 


166    811 
169    457 

Philadelphia,  to  use  of  John  M.  Mack,  v.  Elizabeth  B.     ^  gc  644 
Hill,  Appellant. 

Blreels — Original  paving — Macadamizing  street. 

Where  cily  councils  appropriate  a  ceitain  sum  for  the  repairs  of  a 
street,  and  the  highway  depaitment  uses  the  money  in  macadamizing  the 
street,  there  is  no  such  original  paving  as  will  prevent  a  city  contractor 
from  subsequently  recovering  from  a  property  owner  the  contract  price 
for  laying  a  pavement  of  vitrified  brick  in  accordance  witli  an  ordinance 
authorizing  such  pavement. 
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Argued  Jan.  9, 1895.  Appeal,  No.  484,  Jan.  T.,  1894,  by 
defendant,  from  judgment  of  C.  P.  No.  1,  Phila.  Co.,  Dec.  T., 
1889,  No.  659,  M.  L.  D.,  on  verdict  for  plaintiff.  Before  Stek- 
RBTT,  C.  J.,  Green,  Williams,  McCollum,  Mitchell,  Dean 
and  Fell,  J  J.    Affirmed. 

Sci.  fa.  sur  municipal  lien.     Before  Br^y,  J. 

At  the  trial  it  appeared  that,  on  March  30, 1889,  an  ordinance 
was  approved  authorizing  the  paving  of  a  portion  of  Woodland 
avenue,  including  that  part  in  front  of  defendant's  property, 
with  vitrified  paving  bricks.  Under  the  ordinance,  John  M. 
Mack,  the  city  contractor,  did  the  work  of  paving  in  front  of 
the  property  of  defendant. 

Defendant  put  in  evidence  an  ordinance  approved  Nov.  5, 
1883,  appropriating  $20,000  for  repairing  Woodland  avenue. 

Defendant  then  offered  in  evidence  a  conti*act  made  between 
W.  B.  M.  Conklin  and  the  city  of  Philadelphia,  in  pui-suauce  of 
the  last  named  ordinance,  dated  June  14, 1884,  to  regrade  Wood- 
*land  avenue  from  the  end  of  the  stone  pavement,  near  Fiftieth 
street,  to  Cobb's  creek,  and  to  macadamize  the  southeast  side 
thereof,  and  also  the  bills  and  statements  showing  a  settlement 
with  the  said  Conklin  for  said  work,  and  the  approval  of  the 
work  by  the  city.     Objected  to  and  objection  sustained.  [1] 

Defendant  further  offered  to  prove  that  W.  B.  M.  Conklin 
entered  into  the  contract  above  named  on  June  14, 1884,  includ- 
ing the  macadamizing  in  front  of  defendant's  property ;  that  he 
did  the  work  and  got  the  money.  Objected  to  and  objection 
sustained.  [2] 

Defendant  further  offered  to  prove  that  before  the  paving 
was  done,  for  which  this  lien  was  filed,  Woodland  avenue,  in 
front  of  defendant's  property,  was  laid  from  curb  to  curb  with 
macadamized  pavement,  with  the  exception  of  a  space  of  tho 
roadway  on  the  side  of  the  curb,  which  was  paved  with  cubical 
blocks  along  the  curb  four  feet  wide.  Objected  to  and  objec- 
tion sustained.   [3] 

Defendant  also  offered  to  show  that  when  Woodland  avenue 
was  macadamized,  the  work  was  done  under  and  in  pursuance 
of  an  ordinance  of  councils  approved  Nov.  5, 1883.  Objected 
to  and  objection  sustained.  [4] 

The  court  gave  binding  instructions  for  plaintiff.  [6] 
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Verdict  and  judgment  for  plaintiff.     Defendant  appealed. 

Errors  assigned  were  (1-4)  rulings ;  (5)  instructions ;  quot- 
ing bills  of  exception  and  instructions. 

Joseph  S,  Qoodbread^  for  appellant,  cited :  Huidekoper  v. 
Meadville,  83  Pa.  166;  Alcorn  v.  City,  112  Pa.  494;  Boro  v. 
Laird,  188  Pa.  533 ;  PhUa.  v.  Ehret,  163  Pa.  1 ;  Harrisburg  v. 
Segelbaum,  161  Pa.  172;  Boyer  v.  Reading,  161  Pa.  186 ;  Wil- 
liamsport  v.  Beck,  128  Pa.  147. 

Edwin  0.  Michener^  for  appellee,  cited :  Phila.  v.  Dibeler, 
147  Pa.  263;  Phila.  v.  Jewell,  136  Pa.  329;  City  v.  Baker, 
140  Pa.  11;  Alcorn  v.  City,  112  Pa.  494;  PhUa.  v.  Ehret,  163 
Pa.1 

Per  Curiam,  Jan.  21, 1896 : 

This  case  is  ruled  by  city  of  Philadelphia,  to  use  etc.,  v.  Dib- 
eler, 147  Pa.  261 ;  and  on  the  authority  of  that  case  the  judg- 
ment of  the  court  below  must  be  sustained. 

Judgment  affirmed. 


Johii  Marsden's  Estate.     William  C.  Marsden's  Appeal. 

Trusts  and  TrtisUes—Bemoval  of  trustee— Fractice,  C.  P. 

Where  the  existence  of  hostile  relations  between  the  tmstee  and  the 
cestui  que  trust  works  disadvantage,  inconvenience  or  great  discomfort 
to  the  latter,  the  trustee  will  be  removed. 

A  brother  was  trustee  for  his  sister,  but  during  the  whole  period  of  the 
trust  had  no  communication  with  her,  and  did  not  consnlt  her  or  any  one 
on  her  behalf  with  regard  to  the  repairs  to  her  real  estate,  although  the 
amount  thus  expended  was  more  than  half  of  the  entire  gross  income. 
The  trustee  moved  his  residence  to  another  county  from  that  in  which  his 
sister  lived,  and  in  which  he  was  liable  to  account.  Held,  tliatthe  trustee 
should  be  removed. 

Argued  Jan.  9,  1896.  Appeal,  No.  607,  Jan.  T.,  1894,  by 
trustee,  from  decree  of  O.  C.  Phila.  Co.,  July  T.,  1894,  No.  116, 
removing  trustee.  Before  Sterrbtt,  C.  J.,  Grbbn,  Williams, 
MoCoLLXJH,  Mitchell,  Dean  and  Fell,  JJ.    Affirmed. 
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Petition  to  remove  trustee. 

The  petition  of  Hannah  Marsden  averred  in  substance : 

That  John  Marsden,  by  will  probated  June,  1874,  inter  alia, 
devised  certain  real  estate  in  Philadelphia  to  his  son,  William 
C.  Mai-sden,  in  trust,  to  pay  over  the  net  income  to  his  daughter 
Hannah  during  life  ;  upon  her  decease,  after  her  youngest 
child  had  attained  21  years,  or  immediately  if  her  youngest 
child  was  over  that  age,  to  convert  the  same  into  cash  and 
divide  the  proceeds  among  such  children  ;  or  if  such  children 
should  not  survive  to  the  period  of  distribution,  then  he  gave 
the  same  to  his  said  son  in  fee. 

That  petitioner  had  been  divorced  from  her  husband  and  had 
assumed  her  maiden  name,  as  had  her  two  sons,  aged  83  and 
30  respectively. 

That  under  said  will,  their  mother,  Sophia  Marsden,  had 
had  the  life  use  of  all  of  said  real  estate,  she  paying  taxes,  etc. ; 
that  Sophia  Marsden  had  died  in  September,  1892,  having  pre- 
viously paid  the  taxes  for  the  curi*ent  year  and  made  the  nec- 
essary repairs ;  that  such  premises  were  assessed  for  taxation 
at  $17,400,  and,  after  the  payment  of  taxes,  etc.,  had  yielded 
for  the  three  previous  years  about  $2,000  per  annum  net. 

That  since  Jan.  1, 1893,  William  C.  Marsden  had  been  col- 
lecting the  rents,  but  at  time  of  filing  petition  [July  29, 1893] 
had  not  paid  any  portion  thereof  to  petitioner. 

That  William  C.  Marsden  is  or  had  been,  up  to  July,  1898, 
employed  as  a  street  car  conductor,  and  is  not  possessed  of  any 
personal  qualifications  fitting  him  to  exercise  the  office  of 
trustee. 

That  for  the  above  reasons  she  prayed  the  court  that  she 
might  be  peimitted  to  choose  her  trustee  to  execute  said  trust, 
under  the  act  of  April  9,  1868,  offering  to  enter  security  for 
the  protection  of  the  contingent  remainder  of  William  C. 
Marsden. 

That  William  C.  Marsden  and  his  mother  had  had  a  contest 
over  the  will  of  the  father,  in  which  the  son  was  successful. 
That  the  mother,  in  her  own  will,  after  condemning  the  action 
of  the  son,  left  all  her  property  to  her  daughter.  That  from 
the  time  of  the  said  will  contest  in  1877  until  the  pi*esent  there 
has  been  no  intercourse  between  petitioner  and  her  brother ; 
that  she  is  informed  that  he  has  manifested,  in  speaking  of  her, 
an  unkindly  and  unbrotherly  feeling. 
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And  praying  for  a  citation  to  show  cause  why  he  should  not 
be  dismissed  from  his  ofiSce,  etc. 

The  answer  admitted  the  will  of  John  Marsden  ;  the  divorce 
of  Hannah  Marsden ;  the  death  of  Sophia  Marsden ;  the  pay- 
ment by  her  of  the  taxes  of  1892  upon  the  real  estate ;  the  tax- 
ation amount  of  the  property;  but  denied  that  the  necessary 
repaira  had  been  made,  or  that  the  annual  rent  income  had 
been  «2,000. 

It  averred  that  upon  the  trustee  taking  possession  after  his. 
'mother's  death,  he  found  the  houses  all  to  be  in  veiy  bad  con- 
dition, requiring  large  sums  of  money  to  make  them  habitable  ; 
gave  the  details  of  what  had  to  be  done  to  preserve  the  proper- 
ties and  retain  the  tenants ;  that  such  expenditures  had  already 
amounted  to  |5600,  and  that  absolutely  necessary  further  repairs 
had  to  be  made  at  once  ;  that  the  net  annual  rentals,  without 
allowance  for  repairs  or  loss  of  rent,  was  but  $1,667.13;  and 
that  as  all  of  the  houses  were  40  to  50  years  old,  much  would 
be  needed  each  year  to  maintain  them. 

It  further  answered,  that  Sophia  Marsden,  the  widow  of  John 
Marsden,  had  been  blind  for  30  years,  was  in  her  90th  year  when 
she  died  and  had  then  been  confined  to  the  house  for  20  years ; 
that  the  petitioner  and  her  sons,  who  had  lived  with  Sophia 
Marsden,  had  had  the  active  charge  of  these  properties  for 
Sophia  Mai-sden,  the  latter  being  incapacitated  by  her  affliction 
from  taking  any  active  part  in  their  management ;  that  respon- 
dent believed  that  the  petitioner  and  her  sons  had  derived  the 
benefit  of  the  income  of  the  properties  ;  that  the  entire  estate 
of  Sophia  Mai-sden  was  but  $250,  although  Sophia  Marsden 
had  had  a  total  annual  income  of  $3,000. 

It  further  answered,  that  respondent  had  in  his  hands  a  bal- 
ance of  income  of  $461,37,  which  he  liad  not  paid  over  to  the 
petitioner,  because  it  would  be  needed  for  the  balance  of  the 
repairs  for  the  preservation  of  the  property. 

The  respondent  admitted  tliat  he  had  been  employed  as  a 
street  car  conductor,  but  stated  that  he  had  voluntarily  left  that 
occupation  and  was  about  to  take  up  the  produce  business ;  that 
he  made  periodical  monthly  visits  to  Pliiladelphia  to  collect  the 
rents ;  that  he  was  an  individual  real  estate  owner,  had  had  an 
experience  of  20  )'ears  in  the  management  of  his  own  business 
affairs,  and  was  especially  qualified  to  exercise  the  office  of 
trustee  of  this  estate. 
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He  denied  that  he.had  ever  been  an  unkind  and  undutiful 
son  to  his  mother ;  asserted  that  he  had  endeavored  to  fulfill 
every  filial  duty ;  that  it  was  his  duty,  as  executor,  to  contest 
the  alleged  will  of  his  father;  he  admitted  that  there  had  not- 
been  any  especial  intercoui'se  between  himself  and  his  sister 
since  1877,  but  denied  that  he  had  ever  manifested  or  possessed 
any  unkind  or  unbrotherly  feeling  to  her:  he  averred  that  his 
sole  purpose  in  the  administmtion  of  the  trust  was  to  peiiorm 
his  entire  duty  to  all  interested ;  that  he  believed  himself  to  be 
fully  competent  to  perform  such  duties  ;  that  every  step  taken 
by  him  had  been  under  advice  of  counsel,  and  that  there  was 
no  reason,  moral,  legal  or  otherwise,  why  he  should  not  be  per- 
mitted to  continue  in  office. 

Evidence  was  taken  by  both  petitioner  and  respondent  as  to 
the  value  of  the  repairs  on  the  real  estate,  etc.  The  expenses 
of  visits  to  Philadelphia  to  collect  the  rents  were  not  charged 
in  the  account. 

The  case  was  heard  on  petition,  answer  and  proofs. 

The  following  opinion  was  filed  by  Peneosb,  J. : 

"The  power  of  the  court  under  the  act  of  April  9, 1868,  to 
appoint  a  new  trustee,  while  it  is  not  to  be  exercised  capri- 
ciously, or  at  the  mere  whim  of  the  cestui  que  trust  (Steven- 
son's Appeal,  68  Pa.  101),  is  not  dependent  upon  the  miscon- 
duct of  the  trustee  sought  to  be  supei-seded ;  and  it  is  enough 
to  show  that  his  retention,  by  reason  of  the  existence  of  hostile 
relations  between  him  and  the  cestui  que  trust,  would  naturally 
work  disadvantage,  inconvenience  or  great  discomfort  to  the 
latter:  Hillis's  Estate,  9  W.  N.  421.  See  also  Kellberg's  Ap- 
peal, 86  Pa.  129 ;  Seyfert's  Estate,  3  W.  N.  665 ;  Gaul's  Estate, 
12  Phila.  13. 

"  That  such  has  been  and  is  the  character  of  the  I'elations  in 
the  present  case  is  clear  from  the  testimony  of  the  respondent 
himself,  and  from  the  admitted  fact  that,  since  1877  to  the  pres- 
ent time,  though  the  cestui  que  trust  is  his  sister,  there  has 
been  no  intercourse  or  communication  between  them ;  while 
during  the  year  or  more  in  which  he  has  been  acting  as  trustee, 
he  did  not  consult  her,  or  any  one  on  her  behalf,  with  regard 
to  his  repairs  of  real  estate,  though  the  amount  thus  expended 
was  more  than  one  half  of  the  entire  gross  income  debited  in 
his  account.    And  there  is  the  f ui*ther  fact  that  the  respondent 
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now  lives  in  Towanda,  and  apart  from  the  question  of  the  addi- 
tional expense  occasioned  by  visits  for  the  purpose  of  attending 
to  the  trust,  it  may  be  better  for  the  interests  of  all  concerned 
that  its  management  should  devolve  upon  a  resident  trustee." 
Trustee  dismissed  and  new  trustee  appointed. 

Error  assigned  was  decree. 

Joseph  de  F.  Junkin^  George  Junkin  with  him,  for  appellant, 
cited :  Acts  of  April  7, 1869,  §  1,  P.  L.  406 ;  May  1,  1861,  P. 
L.  680,  §§  1,  2;  April  9,  1868,  §  1,  P.  L.  785;  May  17, 1871, 
P.  L.  269;.  Stevenson's  Ap.,  66  Pa.  101 ;  Parson's  Est.,  82  Pa. 
465;  Kellberg's  Ap.,  86  Pa.  129;  Gaul's  Est.,  12  Phila.  18. 

David  W.  Sellers^  for  appellee,  cited:  Stevenson's  A  p.,  68 
Pa.  101 ;  Lancaster's  Ap.,  Ill  Pa.  524. 

Per  Curiam,  Jan.  21, 1895 : 

All  that  is  necessary  to  be  said  in  defence  of  the  decree  dis- 
missing appellant  from  his  office  of  trustee  under  tHfe  will  of 
his  father,  etc.,  will  be  found  in  the  opinion  of  the  leamed 
judge  of  the  orphans'  court.  On  that  opinion  we  affirm  the 
decree  and  dismiss  the  appeal  with  costs  to  be  paid  by  the 
appellant. 


George  E.  Ott,  Appellant,  v.  Virtue  C.  Sweatman.      -SLJ5L-— 

204       *  1^1 
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The  courts,  in  detoiinining  whether  or  not  a  conti-act  is  one  of  bailment,    213        210 
or  one  of  sale  with  an  attempt  to  retain  a  lien  for  the  price,  do  not  con-        ^    ^ 
sider  what  name  the  parties  have  given  to  the  contract,  bat  what  is  its 
essential  character. 

Where  an  agreement  in  winting  is  essentially  a  contract  of  sale,  and  not 
of  bailment,  the  conrt  will  construe  it  to  be  a  contract  of  sale,  notwithstand- 
ing an  express  stipulation  in  the  agreement  that  *'  it  is  distinctly  under- 
stood and  agreed  that  this  is  not  a  contract  of  sale,  conditional  or  other- 
wise." 

Where  there  is  an  actual  bailment,  though  coupled  with  the  right  in  the 
bailee  to  pmrchase  the  goods  during  the  continuance  of  the  bailment,  tlie 
goods  are  not  liable  to  an  execution  against  the  bailee,  but  where  there 
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has  been  a  sale,  coupled  with  an  attempt  on  the  part  of  the  seller  to  retain 
a  lien  for  the  price,  the  goods  in  the  buyer^s  possession  are  subject  to  a 
levy  under  an  execution  against  him. 

An  agreement  in  writing  between  a  manufacturer  and  a  brewer  pro- 
vided for  the  erection  of  an  ice  machine  on  foundations  to  be  built  by  the 
owner  of  the  brewery,  who  was  to  pay  the  manufacturer  a  certain  sum  of 
money  in  stipulated  installments.  There  was  an  express  condition  that 
**  the  title,  ownei-ship  and  possession  of  said  machinery  and  plant,  does 
not  pass  until  all  of  the  said  payments  of  said  sums  of  money  ^^  have  been 
made,  *•  and  when  the  last  of  the  above  sums  of  money  have  been  paid, 
and  not  until  then,"  the  manufactui*er  will  give  the  brewer  **  a  bill  of  sale 
for  the  said  machinery  and  plant,  the  consideration  whereof  shall  be  the 
amount  of  the  above  mentioned  sums  of  money."  The  manufacturer 
reserved  the  right  to  remove  and  sell  the  machinery  and  the  plant  on 
default,  and  to  collect  the  balance  due  less  the  proceeds  of  such  sale.  It 
was  also  stipulated  that  '*  it  is  distinctly  understood  and  agreed  that  tliis 
is  not  a  contract  of  ^ale,  conditional  or  otherwise."  Held,  that  the  con- 
tract was  a  conditional  sale  and  not  a  bailment,  and  that  the  ice  plant  could 
not  be  claimed  by  the  manufacturer  as  against  an  execution  creditor  of 
the  brewer. 

Argued  Jan.  10,  1895.  Appeal,  No.  6,  July  T.,  1894,  by 
plaintiff,  Jvoni  judgment  of  C.  P.  No.  2,  Phila.  Co.,  June  T., 
1890,  No.  212,  on  a  verdict  for  the  defendant.  Before  Stbr- 
RETT,C.  J.,  Green,  Williams,  MoCollum,  Mitchell,  Dean 
and  Fell,  J  J.     Affirmed. 

Sheriff's  interpleader.    Before  Jenkins,  J.    [3  Dist  R.  573.] 
The  facts  appear  by  the  following  opinion  of  the  court  below, 
on  a  motion  for  a  new  trial,  by  Jenkins,  J. : 

"This  was  a  feigned  issue  upon  a  slieriflf's  interpleader, 
founded  on  an  execution  issued  by  Virtue  C.  Sweatman,  the 
defendant,  against  Lorenz  Leiling,  George  F.  Ott  being  the 
claimant.  On  the  trial  of  the  case,  it  appeared  from  the  evi- 
dence produced  by  the  claimant  that  upon  Sept.  21, 1889,  he 
made  a  written  agreement  with  Lorenz  Leiling  *  to  construct 
and  erect  at  the  brewery  of  Lorenz  Leiling,  Queen  and  Baird 
streets,  Germantown,  Philadelphia,  the  refrigerating  machinery 
and  plant '  described.  The  agreement  also  stilted :  '  The  whole 
plant  to  be  erected  upon  foundations  and  supports  furnished 
by  Mr.  Lorenz  Leiling,  and  ready  to  be  connected  with  steam 
and  water  connections,  and  ready  to  charge  with  brine  and 
ammonia.'     The  price  was  to  be  $6,000,  payable  in  installments. 
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beginning  Sept.  21,  1889,  and  ending  April  1, 1891 ;  and,  *It 
is  undei-stood  that  the  machinery  and  refrigerating  plant  stays 
the  property  of  George  F.  Ott  until  fully  paid  for.' 

"  Under  this  agreement,  certain  portions  of  the  refrigerating 
machinery  were  placed  upon  Leiling's  property,  but  Ott,  fearing 
that  the  said  agreement  was  not  sufiScient  to  prevent  a  levy  and 
sale  of  the  machinery,  under  an  execution  against  Leiling,  until 
the  contract  price  was  paid,  Ott  and  Leiling,  upon  March  12, 
1890,  and  after  portions  of  the  machinery  had  been  delivered  at 
the  brewery,  made  another  written  agreement,  whereby  it  was 
agreed:  'That  the  said  George  F.  Ott,  for  the  considei-ation 
hereinafter  named,  will  erect  at  the  brewery  of  the  said  Lorenz 
Leiling,  Queen  and  Baird  streets,'  '  the  refrigerating  machinery 
and  plant,'  describing  the  machinery.  That  '  the  whole  of  the 
above  plant  is  to  be  erected  upon  foundations  and  supports  to 
be  built  and  furnished  by  said  Lorenz  Leiling,  and  to  be  suffi- 
cient for  the  purpose,  and  to  be  approved  by  said  George  F. 
Ott,  and  ready  to  be  connected  with  steam  and  water  connec- 
tions, and  ready  to  charge  with  brine  and  ammonia.'  That  the 
said  plant  and  machinery  should  be  in  good  working  order  on 
or  before  April  15, 1890.  That  Leiling  should  pay  to  Ott  '  the 
sum  of  $500  upon  the  execution  of  this  agreement,  which,  with 
the  sum  of  $500  previously  paid,  makes  the  sum  of  f  1,000,'  and 
eight  further  sums,  beginning  March  15,  1890,  and  ending 
April  1,  1891,  *  making  in  all  the  sum  of  $6,000.'  That  in  lieu 
of  the  eight  payments,  Ott  would  accept  *  the  notes  of  Leiling 
at  four  months,  with  interest  added  at  the  rate  of  six  per  cent 
per  annum  for  each  payment,*  and  to  renew  said  notes.  That 
'  the  express  condition  of  this  transaction  is  such  that  the  title, 
ownership  or  possession  of  said  machinery  and  plant  does  not 
pass  from  said  George  F.  Ott  to  said  Lorenz  Leiling  until  all 
of  the  said  payments  of  said  sums  of  money,  accoitiing  to  the 
terms  and  conditions  aforesaid,  have  been  paid  in  full,  and 
when  the  last  of  the  above  sums  of  money  has  been  paid,  and 
not  until  then,  the  said  George  F.  Ott  will  execute  and  deliver 
to  said  Lorenz  Leiling  a  bill  of  sale  for  said  machinery  and 
plant,  the  consideration  whereof  shall  be  the  amount  of  the 
above  mentioned  sums  of  money.  The  said  Lorenz  Leiling 
agrees  to  keep  the  said  machinery  and  plant  insured  in  the 
name  of  the  said  George  F.  Ott,  in  such  company  or  companies, 
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for  $4,000,  as  the  said  George  F.  Ott  shall  determine,  and  such 
insurance  policy  or  policies  shall  be  held  by  said  George  F.  Ott 
until  all  the  covenants  of  this  agreement  shall  have  been  com- 
plied with,  when  the  said  policy  shall  be  assigned  to  said  Leil- 
ing.  In  case  of  default  by  the  said  Lorenz  Leiling  in  the 
payment  of  any  of  said  sums  as  above  provided,  or  of  any  of 
his  covenants  in  this  agreement,  it  shall  be  lawful  for  said 
George  F.  Ott  to  enter  upon  said  premises,  and  I'emove  and 
take  away  the  said  machinery  and  plant,  and  sell  the  same  at 
public  or  private  sale,  with  or  without  notice  to  said  Lorenz 
Leiling,  and  said  Lorenz  Leiling  agrees  to  pay  to  said  George 
F.  Ott  any  balance  that  may  be  due  to  George  F.  Ott  of  the 
total  amount  of  the  sums  above  mentioned,  after  deducting  the 
net  proceeds  of  the  said  sale  as  damages  and  rental  for  said 
machinery  and  plant.'  And  ^  it  is  distinctly  understood  and 
agreed  that  this  is  not  a  contract  of  sale,  conditional  or  other- 
wise, and  that  the  whole  of  the  contract  between  the  partiea 
hereto  is  expressed  in  this  instrument  without  limitation,  mod- 
ification, reservation,  misrepresentation,  or  misapprehension  of 
any  kind.'  That  Leiling  should  keep  the  machinery  and  plant 
in  good  repair  without  expense  or  charge  to  Ott. 

"Subsequently  to  this  agreement,  the  remainder  of  the 
refrigerating  machinery  and  plant  was  delivered  at  Leiling's 
brewery,  put  in  place,  operated  by  him,  and  the  sum  of  $2,000 
paid  by  Leiling  to  Ott,  on  account  of  the  purchase  money. 

"  The  machinery,  while  in  place  in  Leiling's  brewery,  and 
while  it  was  being  opei-ated  by  hjm,  was  levied  upon  by  the 
sherifif,  under  the  said  execution,  and  sold,  and  the  proceeds 
paid  into  court  to  await  the  determination  of  this  issue.  The 
trial  judge  instructed  the  jury  to  find  a  verdict  for  defendant. 

"The  claimant  has  moved  for  a  new  trial,  assigning  as  a 
reason  therefor,  the  binding  instructions  of  the  trial  judge. 

"  The  question  raised  by  this  motion  is,  did  the  contracts  put 
in  evidence  by  the  claimant,  coupled  with  the  actual  possession 
and  opemtion  of  the  machinery  by  the  execution  defendant,  at 
the  time  of  the  levy,  conclude  the  claimant? 

"  There  are  many  cases  in  Pennsylvania  in  which  has  been 
considered  the  liability  of  goods  to  levy  and  sale  by  the  sheriff, 
where  the  claimant  has  parted  with  their  possession  under  a 
contract  with  the  execution  defendant,  by  which  the  latter  has 
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or  may  become  the  owner,  the  contract  preventing  or  attempt- 
ing to  prevent  the  title  passing  with  the  possession.  A  careful 
examination  of  these  cases  will  show  that  they  may  be  reduced 
to  two  classes,  one  in  which  the  goods  have  been  bailed  to  the 
defendant,  with  the  right  in  him  to  purchase  them  during  the 
continuance  of  the  bailment  or  at  its  termination,  and  the  other, 
in  which  the  goods  have  been  delivered  to  the  defendant,  under 
a  contract  of  sale,  and  the  seller  has  sought  to  retain  a  lien  on 
them  for  the  price.  In  the  former,  the  goods  are  not  subject 
to  the  levy  during  the  existence  of  the  contract  of  bailment, 
nor  until  the  title  has  actually  vested  in  the  bailee ;  in  the  lat- 
ter they  are  subject  to  the  levy  so  soon  as  they  reach  the  pos- 
session of  the  purchaser,  though  no  part  of  the  price  has  been 
paid.  The  reason  for  the  distinction  is  that,  in  a  bailment,  by 
the  change  of  possession,  no  title  to  the  goods  passes,  and  the 
necessities  of  life  require  that  bailments  should  be  allowed  and 
enforced;  but  where  the  possession  of  goods  changes,  under  a 
contract  which  is  essentially  one  of  sale,  the  title  does  pmis. 
though  conditionally,  and,  as  to  an  execution  creditor  of  the 
buyer,  will  be  held  to  have  passed  absolutely,  and  the  seller 
will  not  be  allowed  to  enforce  the  condition,  as  a  lien  for  the 
price,  because  a  secret  lien  on  personal  property  is  against  pub- 
lic policy.  The  courts  in  determining  whether  or  not  the  con- 
tract was  one  of  bailment,  or  one  of  sale  with  an  attempt  to 
retain  a  lien  for  the  price,  have  not  considered  what  name  the 
parties  have  given  to  the  contract,  but  what  was  its  essential 
character." 

The  court  then  recited  the  facts  in  the  following  cases  as 
belonging  to  the  former  class:  Myers  v.  Harvey,  2  P.  &  W. 
478 ;  Clark  v.  Jack,  7  Watts,  875 ;  McCuUough  v.  Porter,  4 
W.  &  S.  177;  Lehigh  Co.  v.  Field,  8  W.  &  S.  232;  King  v. 
Humphreys,  10  Pa.  217 ;  Chamberlain  v.  Smith,  44  Pa.  431 ; 
Rowe  v.  Sharp,  51  Pa.  26 ;  Becker  v.  Smith,  59  Pa.  469  ;  Crist 
V.  Kleber,  79  Pa.  290 ;  Enlow  v.  Klein,  79  Pa.  488 ;  Cliristies 
Ap.,  85  Pa.  468;  Dando  v.  Foulds,  105  Pa.  74;  Edwards's 
Ap.,  105  Pa.  108,  and  Ditman  v.  Cottrell,  125  Pa.  606. 

And  the  following,  as  belonging  to  the  second  class  :  Martin 
V.  Mathiot,  14  S.  &  R.  214 ;  Jenkins  v.  Eichelberger,  4  Watts, 
121;  Pritchett  v.  Cook,  62  Pa.  198;  Haak  v.  Linderman,  64 
Pa.  499 ;  Stadtfelt  v.  Huntsman,  92  Pa.  63 ;  Brunswick  v.  Hoo- 
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ver,  95  Pa.  508 ;  Forrest  v.  Nelson,  108  Pa.  481 ;  Peek  v.  Heim, 
127  Pa.  500.     The  Court  then  continued: 

"  While  the  decisions  above  cited  are  not  all  those  in  which 
the  vexed  question  in  this  case  has  been  considered,  yet  they 
are  fairly  representative,  and  a  cai-eful  examination  of  the  facts 
of  each  will  show  that  our  Supreme  Court  has  consistently 
adhered  to  the  principles  announced  in  Martin  v.  Mathiot,  14 
S.  &  R.  214,  that:  *  Possession  of  personal  property  is  the  great 
mark  of  ownei*ship  ;  it  is  almost  the  only  index  which  the  world 
in  general  has  to  look  to.  But  there  are  exceptions;  there  are 
certain  necessary  and  lawful  conti-acts  by  which  the  owner  parts 
with  the  possession,  and  yet  fmud  cannot  be  presumed.  Such 
are  the  contmcts  of  lending  and  hiring,  both  very  useful,  and 
without  which  societ}'  could  not  well  exist ;  it  is  of  the  essence 
of  these  that  the  owner  should  give  up  the  possession  for  a  time. 
Such,  too,  are  contmcts  by  which  an  artisan  or  manufacturer 
has  the  possession  of  materials  belonging  to  another,  for  the 
purpose  of  making  them  up  or  repairing  them  for  the  owner; 
no  suspicion  of  fraud  can  fairly  arise,  where  the  tmnsaction  is 
in  the  usual  course  of  business.  But  the  case  is  very  different 
where  it  is  intended  that  the  property  should  be  apparently  in 
one,  while  it  is  in  fact  in  another;  this  is  out  of  the  usual 
course  of  business,  unnecessarily  and  directly  tending  to  the 
injury  of  those  who  are  not  in  the  secret.' 

''  The  facts  in  the  ca.ses  have  not  always  been  free  from  doubt. 
They  have  frequently  been  left  to  the  determination  of  tlie  jury 
under  the  court's  instructions,  and  inconsistent  verdicts  have 
been  sustained.  But  whei-e  the  contract  under  which  the  pos- 
session of  the  goods  was  obtained  has  been  in  writing,  or  if  oml 
has  been  clearly  defined,  the  court  has  determined  its  effect ;  and 
where  there  has  been  an  actual  bailment,  though  coupled  with 
the  right  in  the  bailee  to  purchase  the  goods,  duiing  the  contin- 
uance of  the  bailment,  they  have  been  held  not  to  be  liable  to  an 
execution  against  the  bailee ;  and  where  there  has  been  a  sale, 
coupled  with  an  attempt  upon  the  part  of  the  seller  to  retain  a 
lien  for  the  price,  the  goods  in  the  buyer's  possession  have  been 
held  subject  to  a  levy  under  an  execution  against  him  ;  and,  in 
doubtful  cases,  the  court  in  construing  the  contract  hsis  been 
governed  by  the  principle  that  *  possession  of  personal  property 
is  the  great  mai-k  of  ownei«hip.' 
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"King  V.  Humphreys,  10  Pa.  217,  may  at  the  first  reading 
appear  to  be  opposed  to  Jenkins  v.  Eichelberger,  4  Watts  121, 
and  Pritchett  v.  Cook,  62  Pa.  193,  yet  the  facts  of  the  former 
case,  and  therefoi^e  the  principles  governing  it,  widely  differ 
from  the  latter  two  cases.  In  King  v.  Humphreys,  the  mgs  and 
shavings  were  delivered  to  the  manufacturer,  to  be  made  into 
paper.  He  was  to  receive  for  manufacturing  the  paper  the  dif- 
ference between  what  the  rags  were  worth  at  the  rate  of  five  cents 
a  pound,  and  what  the  paper  would  be  worth  at  the  rate  of  ten 
cents  a  pound.  He  took  no  risk  of  the  market.  Whether  or  not 
the  transaction  was  a  device  to  conceal  a  sale,  was  submitted  to 
the  jury.  As  appears  (p.  218)  the  court  below  left  it  to  the  juiy 
to  say  *  whether  the  rags  of  Humphreys  were  delivered  to  the 
paper-roakei  in  sale  or  exchange  for  paper.  In  other  words, 
were  they  to  be  paid  for  in  paper,  either  by  way  of  payment  or 
as  an  exchange  of  commodities  ?  If  so,  then  the  creditor  might 
attach  the  paper  in  question.'  The  court  further  charged: 
*  But  if  the  i-ags  and  shavings  were  delivered  to  the  artisan  in 
bags,  with  the  name  of  Humphreys  marked  on  them,  to  be  work- 
ed.into  paper  for  Humphreys,  in  such  event,  the  identical  paper 
made  from  these  materials  was  not  subject  to  attachment.  .  .  . 
The  creditoi-s  might  have  attached  the  debt  or  price  of  manu- 
factuiing  the  article  in  the  hands  of  Humphreys,  but  cannot 
attach  the  article  itself.'  The  juiy  found  for  Humphreys,  thus 
detei-mining  as  a  fact  that  a  sale  or  an  exchange  was  not  in- 
tended. 

**  In  Jenkins  v.  Eichelberger,  supiu,  and  Pritchett  v.  Cook, 
supra,  the  tanners  were  charged  with  the  price  of  the  hides, 
assumed  the  risks  of  the  market  as  to  the  sale  of  the  leather,  and 
were  charged  commissions  for  selling  the  leather.  They  were 
clearly  not  cases  where  the  manufacturers  were  paid  for  their 
services,  but  cases  where  the  sellers  of  hides  sought  to  retain 
a  lien  for  their  price.  In  Jenkins  v.  Eichelberger,  4  Watts, 
121,  the  court  said,  pp.  121,  122:  '  An  important,  if  not  a  deci- 
sive feature  of  the  case  is,  that  the  hides  were  charged  fit  cost, 
with  five  per  cent  commission,  and  interest  after  six  months. 
So  far  the  transaction  appeai-s  distinctly  in  the  garb  of  a  sale, 
at  a  profit  of  five  per  cent  and  a  credit  of  six  months.  The 
plaintiff  would  doubtless  have  been  willing  to  sell  without  stip- 
ulating for  a  re-sale,  provided  the  purchaser  had  substituted 
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cash  for  it  or  satisfactory  security.  What  had  he  principally 
in  view  ?  Undoubtedly  to  part  with  the  property  at  a  given 
profit ;  to  effect  which  required  but  an  ordinary  sale ;  and  the 
ti-ansaction  certainly  took  that  shape  in  the  first  instance,  the 
ulterior  arrangements  having  respect  but  to  security  for  the 
price.  Annexed  to  the  principal  contract  was  an  accessory 
agreement,  that  the  hides  when  tanned  should  be  returned  to 
the  plaintiflf  and  re-sold  by  him,  and  that  the  proceeds  should 
be  paid  to  the  manufacturer,  "  the  price  agreed  upon  for  the 
hides,"  as  it  was  aptly  but  significantly  called,  together  with  five 
per  cent  for  commission  and  guaranty  being  first  deducted. 
Now,  what  was  the  puipose  of  all  this  ?  Not  to  give  the  plain- 
tiff the  rise  in  the  market,  for  he  was  to  have  no  interest  in  it. 
If  it  were  anything  but  security  for  the  price  of  the  raw  mate- 
rial, what  was  it?  Not  to  reserve  a  further  profit  in  the  shape 
of  commission  for  re-sale  and  guarantee  of  solvency,  for  that 
was  ostensibly  to  be  but  compensation  for  the  risk  and  trouble. 
But  why  a  commission  for  selling  the  plaintiff's  goods ;  and 
why  a  guarantee  of  solvency  if  the  sale  were  not  on  account  of 
the  pai'ty  to  be  secured  by  it?  The  very  provision  indicates 
not  only  that  the  sale  was  to  be  on  account  of  the  manufacturer, 
but  that  it  would  otherwise  have  been  at  his  risk.' 

"  In  Prichett  v.  Cook,  62  Pa.  193,  the  court  said,  p.  197 : 
'  The  hides  were  either  the  plaintiff's  all  the  while,  notwith- 
standing they  were  charged  to  the  defendant  and  delivered  to 
him,  or  they  were  delivered  on  a  sale  on  credit,  and  a  contmct 
for  re-sale  when  tanned.  The  plan  of  the  parties  was  suflBciently 
disclosed  in  the  contract,  as  proved  by  the  plaintiff's  witness, 
to  have  been  to  give  to  him  the  advantage  and  credit  of  an 
owner  without  the  liability  as  an  owner  to  have  it  seized  by 
creditors.  Had  there  been  nothing  of  this  kind  in  view,  no 
one  would  have  hesitated  a  moment  in  pronouncing  the  trans- 
action a  sale.  The  hides  were  chained,  the  debt  or  price  to 
bear  interest,  and  when  leather  was  returned  it  was  to  be  sold 
by  the  plaintiffs,  charging  commissions  for  sales  and  guaranty 
and  expenses,  and  crediting  the  proceeds  to  the  defendant's 
account.  It  would  be  strange  to  hear  of  a  man  charging  inter- 
est against  his  own  goods,  and  more  strange  to  charge  commis- 
sions for  sales  and  guaranties  of  sales  of  them.  This,  the 
plaintiff's  account,  given  in  evidence,  shows  was  done  by  them*' 
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*'  Crist  y.  Kleber,  79  Pa.  290,  appears,  at  first  sight,  antag- 
onized by  Brunswick  &  Balke  Co.  v.  Hoover,  95  Pa.  508.  In 
the  former  case,  Wilson  came  into  possession  of  the  piano, 
under  an  agreement  called  a  '  lease,'  but  which  was  actually  an 
agreement  of  hiring,  so  that  he  was  a  bailee ;  and  though  he 
had  the  right  to  purchase  the  piano,  still  that  right  did  not 
convert  the  bailment  into  a  sale ;  while,  in  the  latter  case,  Rus- 
sell had  obtained  possession  of  the  billiard  tables,  under  a  writ- 
ten agreement,  signed  by  the  company,  stating  that  he  had 
ordered  the  tables  of  the  company  at  a  given  price,  to  be  paid 
in  installments,  the  agreement  further  providing:  '  payment  to 
be  secured  by  first  lease  and  fire  insurance  on  said  tables.' 
The  *  lease'  was  executed  after  Russell  had  come  into  actual 
possession  of  the  tables,  and  was,  as  the  agreement  stated, 
made  for  the  purpose  of  securing  to  the  company  the  price  for 
which  the  tables  were  sold.  The  Supreme  Court  therefore 
held  that  the  tables  were  liable  to  execution  on  a  judgment 
against  Russell.  In  deciding  the  case  the  court  said,  p.  512: 
*  The  feeble  attempt  to  prove  that  the  tables  were  delivered 
under  the  lease,  and  not  under  the  contract,  will  not  avail,  for 
the  reason  among  others,  that  the  two  papers  must  be  regarded 
as  one  transaction.  Taken  together  they  amount  to  a  sale  of 
the  billiard  tables  upon  credit,  accompanied  with  a  lease  thereof 
as  a  security  for  the  payment  of  the  price.  Such  a  contract, 
while  good  between  the  parties,  will  not  keep  creditors  at  bay. 
It  is  worthless  as  to  them.  There  is  no  principle  of  law  better 
settled  in  Pennsylvania  than  that  a  sale  and  delivery  of  per- 
sonal property,  with  an  agreement  that  the  ownership  shall 
remain  in  the  vendor  until  the  purchase-money  is  paid,  enables 
creditors  of  the  vendee  to  seize  and  sell  the  same  for  the  pay- 
ment of  his  debts.  .  •  .  There  is  not  a  single  element  of  a 
bailment  in  this  transaction.  It  is  immaterial  what  the  parties 
call  it ;  the  law  pays  little  heed  to  the  label ;  it  looks  beneath 
and  examines  the  nature  and  character  of  the  contract  between 
the  parties.' 

**  Farquhar  v.  McAlev)%  142  Pa.  238,  is  almost  indentical 
with  Brunswick  &  Co.  v.  Hoover,  supra,  except  that  in  the  for- 
mer case  the  goods  were  a  saw-mill,  engine  and  boiler,  and  in 
the  latter  billiard  tables,  but  the  acts  of  the  parties  and  the 
Vol.  clxvi— 16 
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written  conti*acts  produced  in  evidence  are  practically  the  same, 
and  in  both  cases  the  court  held  the  transactions  to  be  sales. 
'  "  Chamberlain  v.  Smith,  44  Pa,  431 ;  Rowe  v.  Sharp,  51  Pa. 

^  26  ;  Enlow  v.  Klein,  79  Pa.  -^8,  and  Ditman  v.  Cottrell,  125 
Pa.  606,  are  governed  by  the  same  principles  as  Crist  v.  Klelier, 
supra.  The  possession  of  the  goods  in  each  case  was  obtained 
under  a  bailment. 

"  In  Forrest  v.  Nelson,  108  Pa.  481,  the  court,  in  speaking 
of  Rowe  V.  Sharp,  supra,  and  Enlow  v.  Klein,  supiu,  said  those 
cases  were  on  the  border,  and  that  in  them  ^  the  doctrine  of 
bailment  was  carried  to  its  extreme  limit.'  In  Stadtfeld  v. 
Huntsman,  92  Pa.  53,  the  court,  in  speaking  of  Enlow  v.  Klein, 
supra,  said,  p.  57  :  ^  An  examination  of  the  facts  shows  that  it 
was  a  case  of  hiring,  that  $2  per  week  of  the  sum  paid  was  for 
the  use  or  hiie  of  the  hoi'ses.  This  was  an  important  feature 
of  the  case  in  our  consultation,  and  is  referred  to  now,  that  it 
may  not  be  misunderstood  hei-eafter.  •  .  .  We  will  ndt  take 
one  step  beyond  it.  We  stop  just  where  it  ends.'  This  last 
remark  is  practically  repeated  in  Farquhar  v.  McAlevy,  142 
Pa.  233,  240. 

"McCuUough  V.  Porter,  4  W.  &  S.  177,  when  contrasted  with 
Peek  V.  Heim,  127  Pa.  500,  shows  that  goods  actually  consigned 
to  a  factor  are  not  liable  to  an  execution  against  him ;  but  that, 
when  the  form  of  a  consignment  is  taken  to  disguise  a  sale,  the 
form  gives  way  to  the  substance  and  the  goods  are  liable  to  an 
execution  against  the  purchaser. 

"  Becker  v.  Smith,  59  Pa.  469,  is  analogous  to  McCullough 
V.  Porter,  supra,  in  that  the  execution  debtor  was  in  possession 
of  the  claimant's  goods,  as  his  agent,  with  a  power  of  sale. 
•  "  In  Christie's  Ap.,  85  Pa.  463,  Dando  v.  Foulds,  105  Pa.  74, 
and  Edwards's  Ap.,  105  Pa.  103,  the  execution  debtors  obtained 
possession  of  the  goods  as  lessees  of  the  real  estate  on  which 
the  goods  were  placed;  the  use  of  the  goods  being- in  connec- 
tion with  and  as  accessory  to  the  use  of  the  real  estate.  The 
possession  of  the  goods  was  therefore  held  to  be  bailments.  In 
Haak  v.  Linderman,  64  Pa.  499,  the  car  was  ^sold'  to  Palm. 

"  Mr  Justice  Blackstone  defines  a  bailment  to  be  *  a  deliv- 
ery of  goods  in  trust  upon  a  contract,  expressed  or  implied, 
that  the  trust  siiall  be  faithfully  executed  on  the  part  of  tha 
bailee: '  2  BL  Com.  451.     Chancellor  Kent  adopts  the  defiui* 
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tion  with  the  addition,  ^and  the  goods  restored  by  the  bailee  as 
Boon  as  the  purpose  of  the  bailment  shall  be  answered : '  2  Kent's 
Com.  558.  Mr.  Justice  Story  defines  a  bailment  to  be  *  a  deliv- 
ery of  a  thing  in  trust  for  some  special  object  or  purpose,  and 
upon  a  contract,  express  or  implied,  to  conform  to  the  object 
or  purpose  of  the  trust: "  Story  on  Bailments,  §  2. 

♦'The  examples  of  bailments,  given  by  Mr.  Justice  Black- 
BTONB,  are  the  delivery  of  cloth  to  a  tailor  to  make  a  suit  of 
clothes ;  goods  to  a  carrier,  to  convey ;  to  an  innkeeper  or  other 
person,  to  keep ;  to  a  pawnbroker  in  pledge ;  cattle  to  an  agister 
to  graze ;  and  contracts  of  hiring  or  borrowing.  These  exam- 
ples show  the  character  of  the  trust  referred  to  in  his  definition; 

♦♦  ♦  A  sale  is  a  transmutation  of  property  from  one  man  to 
another  in  consideration  of  some  price  or  recompense  in  value :  '^ 
2  Bl.  Com.  446.  *  A  sale  is  a  contract  for  the  transfer  of  proj)- 
erty  from  one  person  to  another,  for  a  valuable  consideration :  * 
2  Kent's  Com.  468. 

**  The  contracts  at  present  under  consideration  are  in  writing, 
and  are  to  be  construed  by  the  court.  The  contract  dated 
Sept.  21, 1889,  required  the  claimant  ♦  to  construct  and  erect 
at  the  brewery  of  Lorenz  Leiling,'  *  the  refrigerating  mfichinery 
and  plant,'  'upon  foundations  and  supports  furnished  by  Mr. 
Loi-enz  Leiling,  and  ready  to  be  connected  with  steam  and  water 
connections,'  for  which  Leiling  was  to  pay  $6,000  in  install 
ments.  It  is  clear  from  this  language  that  the  *  refrigerating 
machinery  and  plant '  were  to  become  an  integml  part  of  Leil- 
ing's  breweiy.  We  see  no  difference,  so  far  as  the  passing  of 
title  is  concerned,  between  a  contract  to  construct  a  'refriger- 
ating machinery  and  plant'  in  a  brewery,  and  a  contract  to 
eonsti'uct  a  brewery.  The  bare  walls  do  not  constitute  the 
brewery,  but  upon  their  construction  they  become  part  of  the 
real  estate.  The  character  of  the  building  is  only  ascertained 
by  the  character  of  the  machinery  placed  in  it  And  when  t\m' 
machinery,  fitting  the  building  to  its  contemplated  purpose,  is 
put  in  place  by  the  owner  of  the  real  estate,  the  land,  building 
and  machinery  are  considered  an  entirety  as  real  estate,  and' 
are  equally  bound  by  the  lien  of  mortgages  and  judgments,  and 
descend  to  the  heir  upon  the  intestacy  of  the  owner:  Gray  v. 
Holdship,  17  S.  &  R.  413 ;  Christian  v.  Drips,  28  Pa.  271 : 
Heaton  v.  Findlay,  12  Pa.  804;  Roberto  v.  Bank,  19  Pa.  U;. 


Digitized  by  VjOOQ IC 


228  OTT,  AppeUant,  v.  SWEATMAN. 

Opinion  of  Court  below.  [166  F^ 

Buck's  Ap.,  2  Penny.  327.  The  words  ^construct  and  erect' 
are  the  usual  words  employed  in  a  building  contract,  and  we 
do  not  recall  that  it  has  ever  been  doubted  that  they  are  effec- 
tive words  of  sale,  to  pass  the  title  to  the  building  materials, 
when  erected,  from  the  builder  to  the  owner  of  the  land.  The 
words  ^  construct  and  erect '  are  used  evidently  in  the  present 
contracts  with  the  same  meaning  as  they  are  used  in  ordinary 
building  contracts.  Such  words  do  not  imply  that  a  bailment  is 
being  created;  neither  do  the  words,  ^it  is  understood  that  the 
machinery  and  refrigerating  plant  stay  the  property  of  George 
F.  Ott  until  fully  paid  for.'  The  latter  words  rather  signify 
an  intention  to  preserve  a  lien  for  the  price. 

'^  Upon  the  argument  the  learned  counsel  for  the  claimant 
practically  admitted  that  the  contract  of  Sept.  21,  1889,  would 
not  sustain  his  contention.  He,  however,  very  strenuously  and 
very  ably  argued  that  the  contract  of  March  12,  1890,  created 
a  bailment,  as  to  the  machinery  delivered  before  and  after  that 
date.  We,  however,  do  not  agree  with  him.  The  contract  of 
March  12, 1890,  was  simply  an  amplification  of  that  of  Sept.  21« 
1889,  but  with  no  essential  difference.  It  provided  that  Ott 
should  ^ erect'  ^the  refrigerating  machinery  and  plant'  at 
Leiling's  brewery,  upon  foundations  and  supports  to  be  built 
and  furnished  by  Leiling,  ^  ready  to  be  connected  with  steam 
and  water  connections,  for  the  sum  of  $6,000,  payable  in  instal- 
ments, Ott  to  take  Leiling's  notes  for  part  of  the  price  and 
renew  them,  the  title,  ownerahip  or  possession  of  said  machinery 
and  plant '  not  to  ^  pass  from  said  George  F.  Ott  to  said  Lorenzo 
Leiling  until  all  of  the  said  payments  have  been  paid  in  full,' 
when, '  and  not  until  then,'  the  said  George  F.  Ott  will  execute 
and  deliver  to  said  Lorenzo  Leiling  a  bill  of  sale  for  said  machin- 
ery and  plant,  the  consideration  whereof  shall  be  the  said  $6,000, 
Leiling  to  keep  the  machinery  and  plant  insured  in  the  name 
of  Ott  in  such  companies  as  Ott  shall  determine,  Ott  to  hold 
the  policies  ^  until  all  the  covenants  of  this  agreement  shall  have 
been  complied  with,'  when  they  shall  be  assigned  to  Leiling; 
upon  Leiling's  default  in  making  payments  or  in  keeping  ^any 
of  his  covenants,'  Ott  to  have  the  right  to  enter  the  premises 
and  take  away  the  machinery,  sell  the  same  at  public  or  private 
sale,  appropriate  the  proceeds  to  the  contract  price,  Leiling  to 
pay  the  deficiency,  if  any,  and  the  agreement  not  to  be  ^  a  oon^ 
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tract  of  sale/  Though  the  agreement  states  that  neither  *  the 
title,  ownership  or  possession  of  the  said  machineiy '  should: 
pass  to  Leiling,  its  actual  possession  did  pass  to  him,  and  it 
became  a  part  of  the  machinery  used  by  him  in  his  brewery. 
This  last  above-mentioned  provision,  and'  that  relating  to  the 
execution  of  a  bill  of  sale,  are  merely  the  mode  adopted  to  pre- 
serve the  lien  for  the  price.  The  provision  for  insurance  was 
to  insure  Ott's  lien.  The  provision  allowing  Ott  to  enter  and 
take  away  the  machineiy  and  to  sell  it,  was  to  enforce  his  lien, 
and  gives  him  no  greater  right,  except  the  right  to  sell  without 
notice  to  Leiling,  than  the  contract  of  Sept.  21, 1889,  for  there 
is  no  other  way  in  which  the  lien  could  be  amicably  enforced. 
Under  either  contract,  if  Leiling  had  refused  to  allow  Ott  to 
remove  the  machinery,  the  lien  could  have  been  enforced  only 
by  an  action  of  replevin  or  by  a  bill  in  equity.  The  covenant 
requiring  Leiling  to  pay  any  deficiency,  between  the  contract 
price  and  the  amount  realized  from  a  sale  by  Ott,  after  an  entry 
and  retaking  possession  of  the  machinery  by  him,  for  condition 
broken,  is  important  in  determining  whether  or  not  the  trans- 
action was  a  sale.  If  the  machinery  had  been  bailed  there 
would  have  been  no  reason  for  covenanting  that  the  title  should 
not  pass,  for  the  goods  being  Ott's  he  could  have  enforced  his 
rights  without  a  covenant.  The  provision  that  the  agreement 
should  not  be  considered  a  '  contract  of  sale,'  is  of  no  effect,  for 
the  law  ascertains  the  character  of  a  conti*act,  and  we  consider 
that  both  of  the  said  agreements  are  contracts  of  sale.  They 
are  almost  identical  with  that  in  Forrest  v.  Nelson,  108  Pa.  481, 
which  this  court  and  the  Supreme  Court  held  was  a  contract 
of  sale.  The  said  machinery,  therefore,  could  not  be  claimed 
by  Ott  as  against  an  execution  creditor  of  Leiling,  and  the  trial 
judge  was  right  in  charging  the  juiy  to  find  for  the  defendant 
in  the  issue. 

"  The  rule  for  a  new  trial  is  discharged." 

Error  (usigned  was  instruction  for  defendant,  quoting  it. 

Joseph  de  F.  Junkin^  for  appellant,  cited :  Forrest  v.  Nelson, 
108  Pa.  481 ;  Edwards  v.  Stmnghellan,  105  Pa.  108 ;  Enlow  ▼. 
Klein,  79  Pa.  488;  Hamilton  v.  Billington,  168  Pa.  76. 
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J.  8.  Freemann^  John  F.  Keator  and  0.  J9.  Jenkins  with  him, 
for  appellee,  cited :  Forrest  v.  Nelson,  108  Pa.  488 ;  Brunswick 
&  Balke  Co.  y.  Hoover,  96  Pa.  608 ;  Dearborn  v.  Raysor,  182 
Pa.  231. 

Per  Curiam,  Jan.  21, 1895 : 

The  learned  trial  judge  rightly  held  that  the  agreements 
between  Leiling  and  Ott  constituted  a  conditional  sale  and 
not  a  bailment ;  and  hence  there  was  no  error  in  directing  a 
verdict  in  favor  of  the  defendant  in  the  issue.  All  that  can 
be  profitably  said  on  the  controlling  question  in  the  case  will 
be  found  in  the  able  and  exhaustive  opinion  of  the  court  below 
on  the  rule  for  a  new  trial.     On  it  we  afiSrm  the  judgment. 


Greorge  R.  Patterson  et  al.,  trading  as  Brauning  &  Co.  v. 
William  Glassmire  et  al.,  Appellants. 

^  CofUract — Restraint  oftrtide — ^^Hair  goods'^'*  business. 

By  an  agreement  in  writing  defendant  and  wife  sold  to  plaintiffs  all  the 
'^  stocks,  fixtures,  merchandise  and  good  will  now  owned  and  conducted** 
{U  a  certain  store  **  in  the  hair  goods  business  and  all  the  branches  thereto 
appertaining."  Defendants  further  covenanted  not  to  engage  in  the  said 
business  of  **  hair  dealing,  or  any  of  the  branches  thereof,  sold  as  aforo- 
fikid,  within  eight  squares  of  said  place  of  business."  Defendant  subse- 
quently opened  a  hair  dressing  establishment  within  two  squares  of  their 
former  store.  There  was  evidence  that,  at  the  time  the  contract  was  made, 
the  business  of  a  retail  artificial  hair  store  included  ladies*  hair  dressing 
and  hair  cutting.  There  was  also  evidence,  and  the  master  so.  found,  tliat 
hair  dressing  was  a  pait  of  the  business  of  the  shop  which  was  sold  to 
plaintiff.  The  master  found  that  the  business  was  really  owned  by  the 
husband,  and  that  the  wife  was  merely  his  agent.  Held^  that  defendants 
sliould  be  resti'ained  by  injunction  from  conducting  tlie  business  of  ladies* 
hair  dressing  in  the  new  shop  which  they  had  opened. 

Argued  Jan.  10,  1896.  Appeal,  No.  9,  July  T.,  1894,  by 
([efendant^,  from  decree  of  C.  P.  No.  1,  Phila.  Co.,  March  T., 
1§93,  ;No.  465,  on  bill  in  equity.  Before  Stbrrett,  C.  J., 
Green,.  Williams,  McCollum,  Mitchell,  Dean  and 
Fell,  JJ.    Affirmed. 
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Bill  for  injunction  to  restrain  business  of  hair  dressing  within 
certain  limits. 

The  material  portions  of  the  contract  between  the  parties 
were  as  follows : 

'*  Know  all  men  by  these  presents,  that  we,  William  Olass- 
roire  and  Alice  Glassmire,  of  the  city  of  Philadelphia,  trading 
under  the  style  and  firm  name  of  Mr.  and  Mrs.  William  Glass- 
mire, liair  dealers,  for  and  in  considemtion  of  the  sum  of  one 
thousand  five  hundred  dollars,  to  be  paid  as  hereinafter  men- 
tioned, have  granted,  bargained,  sold,  assigned  and  set  over 
unto  Elkaibeth  L.  Bmuning  and  George  R.  Patterson,  trading 
as  Brauning  &  Co.,  all  the  stocks,  fixtures,  merchandise  and 
good  will  now  owned  and  conducted  at  No.  2113  Gerraantown 
avenue,  in  the  hair  goods  business  and  all  the  branches  thereto 
appertaining,  to  have  and  to  hold  the  same  unto  the  said  Braun- 
ing &i  Co.,  their  hell's  and  assigns  forever.  .  .  . 

**  It  is  also  hereby  expressly  agreed  on  the  part  of  the  said 
Mr.  and  Mi-s.  William  Glassmire  as  a  part  of  the  considemtion 
moving  in  said  sale,  that  they  or  either  of  them  shall  and  will 
not,  either  by  themselves  or  any  other  person  or  pei-sons  whom- 
soever, either  directly  or  indirectly  engage  in,  manage  or  con- 
duct the  said  business  of  hair  dealing,  or  any  of  the  branches 
thereof,  efold  as  aforesaid,  within  eight  squares  of  said  place  of 
business.  No.  2113  Germantown  avenue,  at  any  time  hereafter." 

This  bill  was  brought  to  restrain  defendants  from  engaging 
in  the  business  at  1931  North  Sixth  street,  within  the  limits 
in-escribed,  and  for  an  account  of  profits. 

The  case  was  referred  to  J.  Percy  Keating,  Esq.,  as  master 
and  examiner,  who  summarized  his  findings  of  fact  iis  follows: 

"  1.  Tlie  agi-eement  of  sale  was  made  on  a  valuable  consider- 
ation, and  passed  to  plaintiffs  all  the  stock,  fixtures,  merchandise 
and  good  will  then  owned  and  conducted  at  2113  Germantown 
avenue,  in  the  hair  goods  business  and  all  the  branches  thereto 
ap[>ertaining,  defendants  covenanting  that  they  or  either  of 
them  shall  not  of  themselves  or  either  of  them  or  any  persoit 
or  pei-sons  whomsoever,  either  directly  or  indirectly,  engage  in, 
manage  or  conduct  the  said  business  of  hair  dealing  or  any  of 
the  branches  thereof,  sold  as  aforesaid,  within  eight  squares  of 
the  said  place  of  business  No.  2113  Germantown  avenue,  at 
any  time  thereafter. 
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^^2.  The  business  conducted  at  2113  Oermantown  avenue 
prior  to  the  sale  was  the  sole  and  exclusive  business  of  William 
Glassmire,  his  wife,  Alice  Glassmire,  having  no  interest  therein. 

^^  3.  The  said  Alice  Glassmire  was,  prior  to  said  sale,  and 
has  ever  since  been  a  married  woman. 

^^  4.  The  business  at  2113  Germantown  avenue  at  the  time 
of  the  agreement  in  question,  was  the  sale  of  artificial  hair, 
toilet  articles  and  the  like,  as  also  the  business  of  dressing  and 
cutting  the  natural  hair^ 

,  **'  5.  The  business  of  cutting  and  dressing  the  natural  hair 
constituted,  at  the  time  of  the  said  sale,  a  branch  of  the  business 
of  a  retail  hair  store. 

"6.  Defendant,  William  Glassmire,  was,  by  mutual  under- 
standing contemporaneous  with  the  agreement,  permitted  to 
continue  the  business  conducted  at  2041  North  Front  street, 
notwithstanding  the  terms  of  the  said  agreement ;  but  no  other 
exception  or  modification  of  said  agreement  was  ever  agpreed 
on  between  the  parties. 

^^  7.  Since  the  agreement  of  sale  the  plaintiffs  have  continued 
the  business  of  a  retail  hair  store,  including  hair-dressing  and 
hair-cutting,  at  2113  Germantown  avenue. 

"8.  The  business  conducted  at  1931  Noilh  Sixth  street  is 
that  of  dressing  and  cutting  of  natural  hair,  and  the  selling 
of  artificial  hair  goods  and  curling  irons,  crimpers,  etc.,  by 
sample. 

*^9.  The  said  business  is  conducted  within  the  limit  pre- 
scribed by  the  agreement  of  sale  and  is  the  business  of  William 
Qlassmire,  one  of  the  defendants. 

"  10.  Since  the  establishment  of  said  business  at  1931  North 
Sixth  street,  the  business  conducted  at  2113  Germantown  ave- 
nue by  plaintiffs  has  fallen  off,  but  to  what  extent  does  not 
appear,  and  the  circumstances  of  the  case  render  it  impossible 
to  deteimine  how  far  the  plaintiffs'  business  has  been  damaged 
by  defendant's  action  in  maintaining  the  business  covenanted 
against.  But  the  proximity  of  defendant's  store  renders  it 
most  a[)t  to  prejudice  plaintiffs'  business,  and  customers  of 
plaintiffs'  store  have  been  actually  diverted  to  it.  .  .  . 

"  The  evidence  adduced  to  explain  the  subject-matter  of  the 
sale  established  tlie  fact  that  the  business  of  cutting  and  dress* 
ing  the  natui-al  hair  constituted,  at  the  time  of  the  agreement, 
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a  branch  of  the  hair  goods  business  actually  conducted  at  2118 
Germantown  avenue.  That  it  accordingly  passed  under  the 
terms  of  the  sale,  and  became  the  subject  of  the  covenant, 
seems  to  be  conclusively  established. 

"It  appeal's  by  the  evidence  that  a  waiver  or  concession  was 
allowed  by  the  covenantees,  at  the  time  the  agreement  was 
entered  into,  in  favor  of  the  Front  street  store.  It  was  not 
incorporated  in  the  written  agreement,  but  was  simply  allowed 
by  mutual  understanding.  Such  waiver  does  not,  in  the  master's 
opinion,  tend  to  render  obscure  or  uncertain  the  rights  reserved 
by  the  covenantees  under  the  agreement.  It  is  confined  solely 
to  the  business  done  at  that  particular  store,  and  as  such  it  is 
clear  and  precise  in  its  nature,  the  testimony  of  all  the  parlies 
to  the  contract  being  singularly  in  accord  with  regard  to  it. 
The  evidence  in  this  respect,  therefore,  does  not  offend  against 
the  rule  that  the  contract  should  be  clear  and  distinct  and  estab- 
lished by  satisfactory  evidence. 

"As  to  the  breach,  it  was  established  that  the  dressing  and 
cutting  of  the  uatuial  hair  was  and  is  being  done  at  the  Sixth 
street  residence,  which  is  within  the  limit  prescribed,  and  that 
the  business  was  that  of  William  Glassmire,  one  of  the  covenan- 
tors and  defendants.  Articles  in  the  hair  goods  line  were  also 
sold  there  by  sample  to  be  furnished  from  the  Front  street 
store. 

"  It  was  contended  by  defendants  that  the  question  as  to 
whether  the  procuring  of  orders  by  sample  constitutes  a  breach 
of  the  agreement  is  too  doubtful  to  warrant  an  injunction,  cit- 
ing High  on  Injunctions,  sec.  1176.  The  case  upon  which 
such  ruling  was  founded,  however,  is  Turner  v.  Evans,  2  D.  M. 
&  G.,  740,  where  one  who  had  contracted  not  to  '  carry  on '  busi- 
ness within  certain  limits  afterwards  went  about  within  those  pre- 
scribed limits  soliciting  oi-ders  for  his  stand,  situated  outside 
the  limits.  Lord  C  RAN  WORTH,  in  declaring  the  breach  too 
doubtful  to  wan-ant  an  injunction,  expressed  the  opinion  tliat 
in  the  case  of  a  business  which  consists  of  keeping  a  store  as 
distinguished,  for  instance,  from  a  milk  route,  a  man  can  only 
be  said  to  *  carry  it  on '  at  his  stand  or  place  of  business.  The 
distinction  between  that  case  and  this  is  that  here  a  new  stand 
or  place  of  business  was  selected  within  the  prescribed  limits, 
and  the  very  thing  that  was  wanting  to  warrant  the  injunction 


Digitized  by  VjOOQ IC 


284  PATTERSON  et  al.  v.  GLASSMIRE  et  al.,  AppeUante. 

Master's  Report—Arguments.  [166  Pa. 

in  that  case  is  thus  supplied  here.  Moreover,  the  agreement 
here  extended  to  the  indirect  as  well  as  direct  carrying  on  of 
the  business,  which  would  seem  to  cover  this  method  of  selling 
the  goods  of  the  Front  street  store.  Nor  does  the  sale  of  the 
goods  at  the  Sixth  street  store  come  within  the  waiver  or  excep- 
tion allowed  to  the  business  of  the  Front  street  store.  Conse- 
quently the  sale  by  sample  constitutes  in  the  present  case  a 
breach  of  the  agreement 

^'  In  the  master's  opinion,  therefore,  the  essential  allegations 
of  the  bill  are  substantiated  by  the  evidence,  and  the  injunction 
prayed  for  should  issue  against  William  Glassmire  to  restrain 
him  for  all  time  from  conducting  the  business  carried' on  at  the 
Sixth  sti*eet  residence  and  elsewhere  within  the  limits  prescribed 
by  the  agreement,  excepting  at  2041  North  Front  street 

"  In  view  of  the  finding  of  fact  that  the  business  is  that  of 
William  Glassmire  alone,  it  becomes  unnecessary  to  examine 
and  define  the  status  of  Alice  Glassmire,  the  other  defendant, 
under  her  covenant.  The  injunction  will  He  against  her,  but 
only  in  her  capacity  as  agent  of  the  husband  in  the  conduct  of 
the  particular  business  complained  of.  Hilliard  on  Injunctions, 
716;  Barrett  v.  Blagrave,  6  Ves.  655." 

The  master  reported  in  favor  of  plaintiff. 

Exceptions  to  the  master's  report  were  overruled  and  a  decree 
entered  restraining  William  Glassmire,  and  Alice  Glassmire,  as 
agent  of  William  Glassmire,  from  directly  or  indirectly  engag- 
ing in,  managing  or  conducting  the  business  of  hair  dealing  or 
any  of  the  bi*anches  thereof,  including  the  cutting  and  dressing 
of  the  natural  hair,  at  the  premises  No.  1931  North  Sixth  street,  • 
in  the  city  of  Philadelphia,  and  at  any  place  within  eight  squares 
of  the  premises  No.  2118  German  town  avenue  in  said  city, 
excepting  at  the  store  No.  2041  North  Front  street,  in  said  city, 
at  any  time  thereafter;  that  William  Glassmire  pay  the  costs; 
and  that  plaintiffs  have  leave  to  apply  for  the  appointment  of 
a  master  to  take  evidence  and  state  an  account  of  profits  from 
the  business  conducted  at  No.  1931  North  Sixth  street. 

Errors  assigned  were  (1-45)  the  dismissal  of  exceptions; 
(46)  decree ;  quoting  them  respectively. 

M,  J,  Q'CaUaghan  for  appellants,  cited:  2  High  on  Injuno- 
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tions,  8d  ed.,  p.  918 ;  Harkinson's  Ap.,  78  Pa.  196 ;  Weaver  v. 
Shenk,  154  Pa.  206 ;  Hall's  Ap.,  60  Pa.  463 ;  Eiidlich  &  Rich- 
ards,  Married  Women,  §§  1,  10 ;  Hardy  v.  Mills,  13  W.  N.  79; 
Sellera  v.  Heinbaugh,  117  Pa.  224 ;  Schlosser's  Ap.,  58  Pa.  493 ; 
2  Pomeroy's  Eq.  Jur.,  2d.  ed.,  §§  1095,  1098, 1105,  1109, 1121, 
1122,  1123;  Beach  on  Eq.  Jur.,  §§184  and  185;  Rhodes  v. 
Dunbar,  57  Pa.  274;  Clark's  Ap.,  62  Pa.  447  ;  Minnig's  Ap., 
82  Pa.  873 ;  Head  v.  Maloney,  17  W.  N.  87 ;  Allison's  Ap.,  77 
Pa.  221. 

Charles  L.  Smyths  for  appellees,  cited  :  Logue's  Ap.,  104  Pa. 
140;  Warner  V.  Hare,  154  Pa.  548;  Brotherton  v.  Reynolds, 
164  Pa.  134;  High  on  Injunctions,  §  1177 ;  Smith's  Ap.,  118 
Pa.  679;  Palmer  v.  Gi-aham,  1  Pars.  476. 

Per  Curiam,  Jan.  21, 1896: 

Each  of  the  first  forty-five  specifications  of  error  complains 
of  the  dismissal  of  the  exception,  etc.,  quoted  therein.  The 
first  twenty-seven  of  these  exceptions  to  the  learned  master's 
report  were  filed  by  William  Glassmire,  one  of  the  defendants, 
and  the  remaining  eighteen  by  the  other  defendant.  The  ex- 
ceptions having  been  considered  and  dismissed  by  the  court, 
the  master's  report  was  approved  and  the  decree  recommended 
by  him  was  entered.  This  last  act  is  the  subject  of  complaint 
in  the  forty-sixth  specification. 

It  cannot  be  doubted  that  the  decree  in  question  is  the  logi- 
cal result  of  the  facts  found  by  the  master  and  approved  by  the 
oonrt.  It  is  therefore  incumbent  on  the  appellants  to  convict 
the  court  below  of  error  in  dismissing  one  or  more  of  their 
forty-five  exceptions  to  the  master's  report.  Failing  in  that, 
the  decree  must  stand. 

It  is  not  our  purpose,  nor  do  we  think  it  necessary,  to  con- 
sider the  specifications  in  detail.  To  do  so  would  consume 
time  without  any  useful  result.  Our  examination  of  the  record 
and  consideration  of  the  proofs  has  satisfied  us  that  the  master's 
findings  of  fact  are  sustained  by  the  evidence ;  that  his  conclu- 
sions dmwn  from  the  facts  thus  established  are  coiTect ;  and 
that  he  committed  no  error  in  not  finding  certain  alleged  facts 
referred  to  in  some  of  the  exceptions.  It  therefore  follows  that 
there  was  no  error  in  dismissing  the  exceptions,  or  in  entering 
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the  decree.  The  facts  on  which  the  latter  rests,  together  with 
the  reasons  in  support  of  it,  are  so  f ally  set  forth  in  the  mas- 
ter's report  that  further  elaboration  is  unnecessary.  In  view 
of  the  properly  established  facts  and  the  reasons  presented  in 
said  report,  we  think  the  decree  should  not  be  disturbed. 

Decree  affirmed  and  appeal  dismissed  with  costs  to  be  paid 
by  the  appellants. 


Phila.  &  Reading  R.  R.  v.  William  H.  Snowdon, 
Appellant. 

Fo^^etgn  atUichment-' Affidavit  of  defence. 

Where  a  general  appeni^ance  has  been  entered  by  the  defendant  in  an 
action  of  assumpsit  begun  by  foreign  attachment,  judgment  may  be  taken 
against  him  for  want  of  an  affidavit  of  defence. 

Where  in  such  a  case,  the  defendant  is  sued  as  a  surety,  and  the  state- 
ment sets  forth  the  cause  of  action,  and  has  attached  thereto  a  copy  of  the 
agreement  sued  on,  and  a  copy  of  the  book  entries  of  the  plaintiff  show- 
ing the  indebtedness  of  the  principal,  the  defendant  must  file  a  sufficient 
affidavit  of  defence  to  prevent  judgment. 

Argued  Jan.  11,  1895.  Appeal,  No.  53,  July  T.,  1894,  by 
defendant,  from  order  of  C.  P.  No.  1,  Phila.  Co.,  March  T., 
1898,  No.  10,  making  absolute  a  rule  for  judgment  for  want  of 
a  sufficient  affidavit  of  defence.  Before  Stberett,  C.  J., 
Green,  Williams,  McCollum,  Mitchell,  Dean  and  Fell,  J  J. 
Affirmed. 

Rule  for  judgment  for  want  of  sufficient  affidavit  of  defence 
in  foreign  attachment  in  assumpsit  against  a  surety  on  an  ac- 
count rendered. 

From  the  record  it  appeared  that  defendant  filed  a  general 
appearance. 

Plaintiffs  in  their  statement  averred : 

^^  That  plaintiff  claims  to  recover  from  defendant  the  sum  of 
1590.91,  with  interest  from  May  3,  1892.  The  particulai-s  of 
said  claims  are  as  follows : 

''  That  on  Feb.  29, 1888,  John  F.  Rau,  trading  as  Snowdon  & 
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Rau,  was  engaged  in  the  coal  business,  in  the  city  of  Pbiladel* 
phia,  and  upon  that  day  executed  and  delivered  to  the  plain^^ 
tiff  a  certain  agreement,  under  the  hand  and  seal  of  the  firm 
of  Snowdon  &  Rau,  by  the  terms  of  which  the  said  firm  of 
Snowdon  &  Rau  agreed  to  and  with  the  plaintiff  that  they 
would  fi-om  time  to  time  and  at  all  times  thereafter  well  and 
truly  and  punctually  pay  to  the  plaintiff,  all  moneys  then  due 
or  thereafter  to  become  due,  by  them  to  the  plaintiff  for  freight 
and  tolls. 

^^  And  the  said  defendant,  upon  said  Feb.  29, 1888,  executed 
and  delivered  to  the  said  plaintiff  an  agreement  under  his  hand 
and  seal,  whereby  he  covenanted  and  agreed  with  the  plaintiff 
that  the  above  recited  agreement  should  be  faithfully  and 
punctually  kept,  and  complied  with  on  the  pat*t  of  Snowdon  & 
Rau,  and  that  if  the  said  Snowdon  &  Rau  should  not  punctually 
pay  the  moneys  agi*eed  to  be  paid,  as  thereby  provided,  then 
that  he  would  forthwith,  after  such  default,  and  without  any 
demand,  well  and  truly  pay  the  same,  and  all  interest  which 
might  have  accrued  by  reason  of  such  default.  Copies  of  the 
said  agreements  are  hereto  attached  and  made  a  part  of  this 
statement,  marked  ^  A.' 

'*  The  said  John  F.  Rau  continued  in  the  coal  business  in  the 
city  of  Philadelphia  under  the  firm  of  Snowdon  &  Rau,  and 
received  from  time  to  time  from  the  plaintiff  various  consign- 
ments of  coal,  upon  which  freight  and  tolls  were  due ;  and 
upon  May  17, 1892,  there  was  due  and  owing  by  him  to  the 
plaintiff  for  freight  and  tolls  carried  over  its  railroad,  and  de- 
livered to  the  said  firm  of  Snowdon  &  Rau,  the  sum  of  five 
hundred  and  ninety  dollars  and  ninety-one  cents.  The  plain- 
tiff thereupon  called  upon  the  said  John  F.  Rau  to  pay  the  said 
sum,  but  he  refused  and  still  does  refuse  to  pay  the  same  or 
any  portion  thereof. 

'*  The  said  plaintiff,  immediately  upon  the  said  default,  noti- 
fied the  defendant  thereof,  and  the  defendant  agreed  to  pay  the 
said  sum  to  the  plaintiff,  as  he  had  promised  to  do,  in  and  by 
the  said  agreement,  but,  though  repeated  demands  have  since 
been  made  to  pay  the  same,  he  has  neglected  and  refused,  and 
still  doth  neglect  and  refuse  to  pay  the  same  or  any  part  there- 
of, and  the  whole  amount  thereof  is  still  due  and  owing  by  the 
defendant  to  the  plaintiff.     The  itemized  statement  of  account 
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annexed  hei'eto  and  made  a  part  thereof,  marked  ^  B,''beLng  a 
copy  of  plaintifiFs  book  of  original  entries,  shows  the  dates  upon 
which  the  coal  was  delivered,  the  amount  thereof,  and  the 
amount  of  freight  due,  with  payments  made  at  various  times 
on  account  thereof."     With  affidavit  of  plaintiffs  secretary. 

Defendant  filed  the  following  affidavit  of  defence : 

"  1.  Deponent  is  advised  and  believes  and  so  avers  that  the 
cause  of  action  and  the  proceedings  based  thereon  are  not  such 
as  to  entitle  plaintiff  to  judgment  for  want  of  an  affidavit  or 
sufficient  affidavit  of  defence. 

"  2.  Deponent  is  further  advised  and  believes  and  so  avers 
that  plaintiff's  statement  of  claim  is  entirely  insufficient  in  that 
it  does  not  contain  any  of  the  ingredients  of  a  complete  cause 
of  action  in  assumpsit,  and  in  that  it  does  not  set  forth  and 
aver  in  concise,  clear  and  unequivocal  language,  the  liability 
and  indebtedness  of  defendant,  neither  is  it  accompanied  by 
copies  of  instruments  of  writing  or  book-entries  or  either,  show- 
ing any  liability  or  indebtedness  whatever  of  defendant  to 
plaintiff. 

^^  3.  Deponent  further  deposes  and  says  that  he  did  not,  on 
Feb.  29, 1888,  execute  and  deliver  to  plaintiff  an  agreement 
under  his  hand  and  seal,  wherein  he  covenanted  and  agreed 
with  the  plaintiff  that  the  agreement  recited  in  the  plaintiff's 
statement  of  claim  should  be  faithfully  and  punctually  kept 
and  complied  with  on  the  part  of  Snowdon  &  Ran,  neither  did 
Snowdon  &  Rau,  to  his  knowledge,  execute  such  an  agreement, 
and  that  copies  of  said  agreement  are  not  attached  to  plaintiff's 
statement  of  claim. 

"4.  Plaintiff's  statement  of  claim  filed  does  not  aver,  and  is 
not  affirmed  or  sworn  to  by  any  one,  that  the  sum  claimed  by 
plaintiff  is  justly  due  and  owing  by  defendant  to  plaintiff,  nor 
is  there  any  affirmation  that  the  sum  claimed  is  justly  due  and 
otring  by  Snowdon  &  Rau,  or  John  F.  Rau,  trading  as  Snow- 
don &  Rau,  or  that  the  sum  claimed  is  justly  due  and  collecti- 
ble by  plaintiff  from  Snowdon  &  Rau  or  from  defendant. 

**'  5.  Deponent  further  deposes  and  says  that  he  is  not,  and 
WHS  not  a  member  of  the  firm  lof  iSnowdon  &  Rau,  from  and 
after  July,  1883.  That  the  firm  was  then  dissolved,  of  which 
legal  notice  was  given,  and  from  that  time  ceased  to  exist. 
That  deponent,  of  his  own  knowledge  and  from  information 
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received  from  John  F.  Rau  and  other  coal  dealers,  believes  and 
says  that  it  has  been  the  established  custom  of  plaintiff  to  col- 
lect its  toll  and  freight  bills  weekly,  and  from  and  after  the 
expiration  of  two  weeks  to  retain,  keep  possession  of,  lien  and 
even  sell  coal  for  freight  due  and  collectible,  wherefore  depo- 
nent says,  if  this  custom  and  usage  had  been  enforced  and  car- 
ried out  by  plaintiff  against  Snowdon  &  Rau,  only  one  week's 
freight  and  tolls  would  have  been  due  and  collectible  from 
John  F.  Rau,  trading  as  Snowdon  &  Rau. 

"  6.  That  deponent  is  informed  by  John  F.  Rau,  believes  and 
expects  to  be  able  to  prove  that,  upon  an  equitable,  correct 
and  just  settlement  of  the  debts  and  credits  subsisting  be- 
tween plaintiff  and  Snowdon  &  Rau,  there  is  not  more  than  one 
week's  freight  and  tolls  justly  due  and  owing  and  collectible 
from  Snowdon  &  Rau,  amounting  to  about  $150.00,  and  John 
F.  Rau  trading  as  Snowdon  &  Rau  informs  deponent  that  he 
claims  credit  for  transfers  for  which  he  is  legally  entitled  to 
the  amount  of  $136.00,  which  sum  deponent  claims  to  set  off 
to  the  above  sum  of  $150.00. 

"7.  Deponent  is  informed  by  John  F.  Rau,  and  believes 
that  plaintiff  has  not,  by  any  proceeding  whatever,  fixed  the 
amount  of  liability  or  indebtedness  of  John  F.  Rau,  trading  as 
Snowdon  &  Rau,  for  freight  and  tolls,  and  has  not  at  any  time, 
retaken,  kept  possession  of,  or  liened  any  coal  of,  or  carried  for 
Snowdon  &  Rau  to  secure  the  payment  of  all  and  every  sum 
due  and  unpaid,  collectible  or  to  be  collected  by  plaintiff  for 
freight  and  tolls,  from  Snowdon  &  Rau,  but  in  violation  of  its 
custom  and  established  usage,  and  the  provisions  of  its  cove- 
nants and  agreements  entered  into  with  Snowdon  &  Rau. 

^^  8.  Deponent  further  deposes  and  says  that  he  believes  and 
expects  to  be  able  to  prove,  that  there  is  not  justly  due  and 
owing  by  him  to  plaintiff,  any  sum  of  money  whatever  for 
freight  and  tolls,  and  denies  that  there  is  any  liability,  on  his 
part,  under  plaintiff's  statement  of  claim." 

The  court  made  absolute  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defence.     Defendant  appealed. 

Error  assigned  was  above  order,  quoting  it. 

JameB  Rich  Grier,  for  appellant,  cited  :  Dwarris  on  Stat.  72 ; 
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Whitney  v.  Ins.  Co.,  70  Pa.  252 ;  Bryan  v.  Trout's  Admr.,  90 
Pa.  492 ;  Strock  v.  Little,  45  Pa.  416  ;  Gottman  v.  Shoemaker, 
86  Pa.  81 ;  Hutchinson  v.  Woodwell,  107  Pa.  618;  Bartoe  v. 
Guckert,  158  Pa.  124  ;  Fishery.  Consequa,  2  W.  C.  C.  R.  862; 
Ins.  Co.  V.  Field,  45  Pa.  182 ;  Selheiraer  v.  Elder,  98  Pa.  158; 
Borliii  V.  Com.,  99  Pa.  42  ;  Boas  v.  Nagle,  8  S.  &  R.  258  ;  Wea- 
ver  V.  Shryock,  6  S.  &  R.  262  ;  Bowman  v.  Kistler,  88  Pa.  110; 
Everly  v.  Rice,  20  Pa.  297  ;  Clippenger  v.  Creps,  2  Watts,  48  ; 
Boschert  v.  Brown,  72  Pa.  872 ;  Clow  v.  Derby  Coal  Co.,  98 
Pa.  432 ;  Potts  v.  Aechternacht,  98  Pa.  138  ;  Miller  v.  Stewart, 
9  Wheat.  680 ;  Gould  v.  Gage,  118  Pa.  559 ;  Fritz  v.  Hathaway, 
185  Pa.  277 ;  Newbold  v.  Pennock,  154  Pa.  591 ;  Leibersperger 
V.  Bank,  80  Pa.  58 ;  Thompson  v.  Clark,  56  Pa.  88  ;  Wing  v. 
Bradner,  162  Pa.  72 ;  Langfeld  v.  Lion,  182  Pa.  441 ;  Hiestand 
V-  WUliamson,  128  Pa.  122. 

John  G.  Lamb  and  Thomas  ffartj  Jr.^  for  appellee,  not  heard, 
cited:  Strock  v.  Little,  45  Pa.  416 ;  act  of  May  25,  1887,  P. 
L.  27  ;  Barr  v.  McGarry,  181  Pa.  401 ;  Richardson  v.  Snyder, 
6  W.  N.  414 ;  Dilley  v.  Rowe,  28  W.  N.  491 ;  Martin  v.  Berens, 
67  Pa.  459 ;  Keener  v.  Bank,  2  Pa.  237 ;  Lane's  Ap.,  112  Pa- 
499 ;  Johnston  v.  Patterson,  114  Pa.  898 ;  McCracken  v. 
Church,  111  Pa.  106. 

Per  Curiam,  Jan.  21, 1896 : 

We  are  satisfied  from  an  examination  of  this  record  that  the 
court  was  right  in  adjudging  the  affidavit  of  defence  insufficient 
to  carry  the  case  to  the  jury,  and  hence  there  was  no  error  in 
entering  judgment  for  the  plaintiff.  There  is  no  merit  in  either 
of  the  specifications  of  error. 

Judgment  affirmed. 
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Augustus  J.  Rudderow,  Trustee,  v.  Phila.,  Appellant. 

ConstUution^Road  law^Change  of  grade—Damages, 
Under  art.  6,  §  8,  of  the  constitution,  which  provides  for  just  compensa- 
tion for  property  taken  for  public  works,  an  owner  of  property  on  a  street 
is  entitled  to  damages  for  a  change  of  grade  of  the  street  from  its  original 
level  rendered  necessary  in  order  to  construct  sewers  to  abate  a  nuisance 
prejudicial  to  the  health  of  the  neighborhood. 

A  municipality  is  not  entitled  to  set  off,  against  a  special  damage  done 
to  a  particular  property,  a  subsequent  increase  of  v^ue  common  to  the 
entire  neighborhood  in  which  the  particular  property  is  situated. 

Argued  Jan.  11, 1895.  Appeal,  No.  378,  Jan.  T.,  1894,  by 
defendant,  from  judgment  of  C.  P.  No.  2,  Phila.  Co.,  March  T., 
1892,  No.  629,  for  plaintiff  on  report  of  referee.  Before 
STBBBE?rT,  C.  J.,  Geben,  Williams,  McCollum,  Mitchell, 
Dean  and  Fell,  JJ.     Affirmed. 

Appeal  from  report  of  viewers  assessing  land  damages. 

By  agreement  of  the  parties  the  case  was  referred  to  Richard 
C.  Dale,  Esq.,  as  referee,  who  reported  as  follows : 

^^  1.  In  1845  Benjamin  S.  Januey  became  seized  of  a  tract  of 
land  in  the  county  of  Philadelphia,  of  which  the  two  lots  for 
which  damages  (caused  by  change  of  grade)  are  claimed,  were 
part. 

**  2.  In  the  year  1847  the  district  of  Richmond  was  incorpo- 
rated, including  within  its  limits  the  lots  in  question. 

^^  8.  In  the  year  1850  the  said  Benjamin  S.  Janney  sold  lots 
described  as  on  Janney  street,  running  through  to  Weikel 
street,  which  is  the  Weikel  street  in  question. 

^^  4.  Since  1850  to  the  present  day  said  Weikel  street  has 
existed  as  a  street  laid  out  by  Benjamin  S.  Janney,  and  a  pub- 
lic highway,  and  lots  have  been  sold  tis  bounded  thereby. 

^^5.  No  confirmed  grade  of  Weikel  street  had  been  estab- 
lished prior  to  that  under  which  the  grading  complained  of 
was  done,  and  no  street  pavement  had  been  made  thereon  or 
other  constiniction  effected  by  the  public  authorities  prior  to 
the  grading  which  is  the  present  cause  of  action. 

^6.  No  improvements  have  at  any  time  been  placed  upoi^ 
the  premises  of  plaintiff. 
Vol,  olxvi — 16 
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"  7.  In  1847,  P.  L.  889,  an  act  was  approved  March  15,  to 
incorporate  the  Gunner's  Run  Improvement  Co.,  authorizing 
said  company  to  construct  a  canal  one  hundred  feet  wide,  com- 
mencing at  the  northwest  side  of  Queen  street,  now  Richmond 
street,  in  the  district  of  Kensington,  and  to  terminate  at  a  point 
at  or  near  where  tiie  Phlla.  &  Reading  Railroad  crosses  Gun- 
ner's run. 

"  8.  A  supplement  to  said  act  was  passed  March  10,  1848, 
authorizing  said  company  to  construct  said  canal  to  the  river 
Delaware  by  the  best  practical  route  in  the  district  of  Richmond. 

**  9.  Said  canal  was  never  constructed  north  of  Huntingdon 
street,  although  ditched  further  north,  and  the  part  south  of  the 
said  street  has  been  long  since  abandoned  by  the  company. 

^^10.  The  following  ordinance,  applying  to  the  district  in 
question,  was  duly  passed  Feb.  25, 1884 : 
.  **  *  That  the  depaitment  of  surveys  be,  and  they  are  hereby 
authorized  to  make  a  re-survey  of  the  streets  in  the  Sixth  Sur- 
vey District  and  to  secure  the  same  by  suitable  landmarks,  and 
to  revise  the  lines  and  grades  thereof.' 

« 11.  On  Sept.  2,  1886,  the  following  action  was  held  by  the 
board  of  health : 

*' '  The  special  committee  to  which  was  referred  a  complaint 
iti  regard  to  the  condition  of  Gunner's  run,  made  a  report  in 
connection  thereto,  setting  forth  its  filthy  condition,  and  that 
there  can  be  no  doubt  the  high  mortality  for  which  that  sec- 
tion of  the  city  is  noted,  is  due,  in  a  large  measure,  to  this 
shallow  and  open  latrine,  as  it  may  be  called,  the  poisonous 
emanations  from  which  escape  unhindered  into  the  surrounding 
air.  The  nuisance  seems  to  be  one  so  prejudicial  to  the  pub- 
lic health  that  the  committee  recommends  the  board  to  call  the 
Special  attention  of  the  city  councils  to  it,  by  submitting  to 
councils  a  copy  of  this  report,  with  the  suggestion  that  a  brick 
culvert  take  the  place  of  the  open  stream,  or  if  that  is  imprac- 
ticable at  this  time,  that  the  canal  be  dredged  of  its  disgusting 
contents.'  Signed  by  R.  A.  Cleeman,  M.  A.  Davis,  H.  G.  Sickel, 
committee.     Resolution  adopted. 

"The  subject-matter  of  this  resolution  was  by  councils  refer- 
red to  the  board  of  surveyors,  who  appointed  a  committee  of 
their  number  to  examine  the  locality. 

"12.  On  Jan.  11,  and  June  27,  1887,  a  committee  of  coun 
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cils  stated  the  condition  in  reports  to  the  select  and  common 
councils,  of  which  a  copy,  together  with  ordinances  thereafter 
passed,  is  attached  hereto  as  Exhibit  ^  A.' 

"  13.  The  following  ordinance,  one  of  the  above  referred  to, 
was  duly  passed  Feb.  26, 1887 : 

"  *  That  the  department  of  surveys  be,  and  is  hereby  author- 
ized to  strike  from  the  city  plan,  Aramingo  canal,  from  Hunt- 
ington street  to  Frankford  creek,  and  in  lieu  thereof  to  substitute 
a  street  of  the  same  width,  and  to  revise  the  lines  and  grades 
of  all  streets  in  the  vicinity  that  may  be  affected  by  such  change.' 

*^14.  That  in  pursuance  of  said  ordinances,  the  board  of 
surveys  struck  Aramingo  canal  off  the  plans,  and  revised  and 
changed  the  said  lines  and  grades  by  certain  plans  which  were 
confirmed  by  said  board  of  surveys,  on  Dec.  2,  1889,  and  on 
other  dates  at  or  about  the  same  time. 

^'  15.  All  the  plans  thus  confirmed,  and  particidarly  the  plan 
which  includes  Weikel  street,  prescribed  grades  upon  streets 
crossing  the  former  line  of  Aramingo  canal,  of  such  a  nature 
as  to  afford  continuous  slopes  for  the  sewage  system  in  it^  course 
from  the  upper  side  of  Gunner's  run  and  Aramingo  canal  to  the 
Delaware  river.  The  slope  of  the  surface  of  Westmoreland 
street  was  also  continuous  from  the  upper  side  of  former  Ara- 
mingo canal,  all  the  way  to  the  river.  Southwest  of  West- 
moreland street  the  transverse  streets  are  not  continuous  in  the 
slope  of  their  surface  to  the  river.  Below  Aramingo  canal  they 
show  a  slight  hollow  running  parallel  with  its  line ;  below  this 
hollow  they  rise  to  a  summit ;  beyond  which  the  slope  continues 
to  the  river.  The  sewers  on  these  streets  preserve  their  con- 
tinuous slope  to  the  river  by  plunging  some  ten  feet  or  more 
below  the  street  surface  after  passing  the  hollow  referred  to. 
The  grade  of  the  sewers  is  the  least  practicable  to  admit  of  the 
necessary  height  above  the  canal  to  enable  them  to  discharge  at 
low  tide. 

^*'  16.  All  of  these  plans  had  place  in  a  general  scheme  of 
grade  regulation,  then  adopted  and  since  pursued,  calculated  to 
eliminate  from  the  system  of  street  levels  in  the  locality,  the 
water  shed  and  general  depression  of  Gunner's  run  and  Ara- 
mingo canal. 

"  17.  By  said  revised  plan,  the  lines  and  grades  of  the  streets 
in  said  portion  of  the  sixth  survey  district,  in  which  the  property 
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in  question  is  situate,  have  been  changed  and  are  raised  and 
made  higher  than  the  grades  which  had  been  theretofore  estab- 
lished, or  existed  naturally  upon  such  streets  where  there  was 
no  confirmed  plan. 

"18.  By  an  ordinance  approved  April  7, 1890,  the  director 
of  the  department  of  public  works  was  authorized  and  directed, 
inter  alia,  to  grade  Weikel  street,  from  Allegheny  avenue  to 
Clearfield  street.     Ordinances,  1890,  page  112. 

"  19.  Pursuant  to  said  ordinance  of  April  7, 1890,  said  Weikel 
street  was  graded  from  Allegheny  avenue  to  Clearfield  street. 

"  20.  The  depreciation  in  market  value  of  the  plaintiff's  prop- 
erty, consequent  upon  the  change  of  grade,  was  |$1,221. 

**  21.  The  territoiy  adjacent  to  and  within  the  water  shed  of 
Gunner's  run,  including  the  plaintiff's  lots  and  an  area  of  sev* 
eral  square  miles,  lies  low,  and  with  the  growth  of  the  city 
Gunner's  run  became  a  nuisance  prejudicial  to  the  health  of 
that  portion  of  the  city. 

"22.  The  nuisance  referred  to  as  existing  in  the  locality 
whereof  the  street  grades  were  thus  established  was  occasioned 
by  the  sluggish  nature  of  Gunner's  run  and  of  the  same  stream 
in  its  passage  through  the  canal,  by  the  depression  of  the 
entire  localit}',  and  by  the  general  confluence  of  all  dminage 
along  streets  and  over  ground  surface  into  the  stream. 

"  28.  The  object  of  the  general  re-arrangement  of  gmdes  re- 
ferred to,  was  the  abatement  of  this  nuisance  by  such  altera- 
tion of  street  slopes  as  to  make  them  cease  caiTying  fluid  and 
other  refuse  where  the  presence  of  such  discharge  was  con- 
stantly stimulating  the  noxious  influences. 

"  24.  The  foregoing  findings  of  fact  were  accepted  as  correct 
by  counsel  for  both  plaintiff  and  defendant.  Counsel  for  the 
city  also  asked  the  referee  to  make  the  following  finding : 

"  *  According  to  the  weight  of  evidence,  the  action  taken  by 
the  municipal  authorities  was  that  directly  adapted  to  relieve  the 
evil, — was  the  expedient  towards  such  end  least  injurious  to 
private  property,  and  in  fact,  the  only  practicable  course  for  re- 
adjusting slopes  in  general  so  as  to  abate  the  nuisance  in  ques- 
tion.' 

"  25.  The  referee  cannot  affirm  this  proposition  in  the  lan- 
guage in  which  it  is  framed,  but  does  find  that  the  municipal 
action  taken  was  calculated  to  abate  the  nuisance,  and  was 
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adopted  for  that  pur{K>se  as  shown  by  the  report  of  the  oom- 
mittee  of  councils  hereto  appended. 

^  The  counsel  for  the  city  asked  the  referee  to  affirm  the  fol- 
lowing proposition  of  law : 

^  ^  [The  effect  of  art.  6,  sec.  8  of  the  state  constitution  is 
merely  to  withdraw  the  prerogative  immunity  of  the  common- 
wealth and  its  agencies  i^inst  redress  for  injuries  recognized 
independently  of  that  provision,  but  irremediable  save  under 
it.  Its  terms  cannot  be  held  to  impose  a  liability  for  such  a 
measure  as  that  here'  in  question  if  coming  under  the  police 
power.]'  [1] 

^  The  referee  declines  to  affirm  this  proposition  so  far  as  he  is 
asked  to  a[>ply  it  to  the  circumstances  of  this  case. 

^^  Upon  the  foregoing  statements  of  fact,  which  are  not  the 
subject  of  dispute,  the  city  contended  that  it  was  not  liable  for 
the  injury  done  to  plaintiff's  lots,  because  the  change  of  grade 
was  a  step  in  a  great  public  improvement  designed  by  the 
municipal  authorities  to  abate  a  nuisance  prejudicial  to  the 
health  of  the  neighborhood,  and  the  removal  of  which  would 
tend  eventually  to  enhance  the  value  of  all  the  property  in  the 
district  affected  by  the  change. 

'^The  rights  of  property  owners  to  damages  for  injury  to 
property  consequent  upon  a  change  of  grade  are  derived  from 
article  6,  section  8  of  the  constitution,  which  provides :  '  Muni- 
cipal and  other  corporations  and  individuals  invested  with  the 
privilege  of  taking  private  property  for  public  use,  shall  make 
just  compensation  for  property  taken,  injured  or  destroyed  by 
the  construction  and  enlargement  of  the  works,  highways  or 
improvements.* 

^*'  This  constitutional  provision  was  adopted  to  relieve  prop- 
erty ownei-s  from  the  hardship  which  the  court  sought,  but 
was  unable  to  allow  compensation  for  in  O'Connor  v.  Pitts- 
burg, 18  Pa.  St.  187,  where  Mr.  Chief  Justice  Gibson  said : 
^  We  have  had  this  cause  re-argued  in  order  to  discover,  if  pos- 
sible, some  way  to  relieve  the  plaintiff  consistently  with  law, 
but  I  grieve  to  say  we  have  discovered  none.*  '  The  modifica- 
tion of  the  remedy  would  be  for  the  legislature,  which  can  turn 
compensation  for  a  permanent  detriment  into  the  price  of  a 
prospective  license,  but  to  obtain  complete  justice,  every  dam- 
age to  private  property  ought  to  be  compensated  by  the  state 
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or  corporation  that  occasioned  it,  and  a  general  statutory  rem- 
edjr  ought  to  be  provided  to  assess  the  value.' 

*'  The  duty  of  the  court  to  afford  the  protection  thus  given 
by  the  constitution  to  the  rights  of  pi-operty  holders  is  thus 
recognized  by  Mr.  Chief  Justice  Stkbrbtt,  in  O'Brien  v.  Phila., 
150  Pa.  St.  589 ;  a  case  where  the  city  sought  to  escape  respon- 
sibility for  damages  to  a  house  built  in  conformity-  with  the 
then  existing  grade  of  an  old  and  open  public  highway,  and 
where  the  grade  was  subsequently  changed  to  conform  to  a 
plan  confirmed  after  the  building  of  the  house,  the  plan  being 
the  first  oflBcial  regulation  of  the  grade  of  the  highway. 

"  The  Court  said :  '  If  any  regard  is  to  be  had  for  the  con- 
stitutional mandate  that  ^'  municipal  and  other  corporations 
....  shall  make  just  compensation  for  property  taken,  injured 
or  destroyed  by  the  construction  or  enlargement  of  their  works, 
highways  or  improvements,''  we  are  at  a  loss  to  see  how  the 
learned  judge  could  do  otherwise  than  decide  the  reserved 
question  as  he  did.  Nobody  converaant  with  the  history  of 
the  constitutional  provision  above  quoted  can  entertain  any 
doubt  that  it  was  intended  to  provide,  inter  alia,  for  the  class 
of  cases  of  which  O'Connor  v.  Pittsburg,  18  Pa.  187,  is  a  con- 
spicuous example.  It  has  uniformly  been  so  regarded  from  the 
date  of  its  adoption  until  the  present  time.  It  is  a  fact,  con- 
clusively established  by  the  verdict,  that,  as  a  direct  consequence 
of  the  elevation  of  grade  immediately  in  front  of  plaintifiTs 
property,  its  market  value  is  lessened  at  least  to  the  extent  of 
$240  ;  but  it  is  gravely  suggested  that  ^'such  a  damnum  is  not 
necessarily  an  injuria,"  and  hence  plaintifif  is  remediless.  That 
principle  has  no  application  to  the  class  of  cases  to  which  this 
belongs.  To  hold  that  it  has,  would  defeat  one  of  the  objects 
of  the  constitutional  mandate  in  question,  and  virtually  over- 
rule several  well  considered  cases.  We  do  not  propose  to  do 
either.* 

^'  The  referee  was  asked,  however,  in  this  case  to  hold  that 
no  damages  were  recoverable,  because  the  change  of  grade  was 
made  to  enable  sewers  to  be  laid  through  the  territoiy  adjacent 
to  Gunner's  run,  which  would  relieve  the  district  from  the 
noisome  influences  which  have  prevailed  ever  since  population 
bad  increased.  The  referee  does  not  find  any  wanunt  in  the 
authoiities  for  the  defence. 
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*'In  Plan  166,143  Pa.  414,  Mr.  Justice  MrrcHBLL,in  review- 
ing the  legislation  controlling  rights  of  action  for  changes  of 
grade,  recognizes  that  the  drainage  problem  is  one  of  the 
principal  factors  included  in  changes  of  grade.  '  Among  these 
evils,  not  the  least  was  the  necessity  for  a  uniform  system  of 
streets,  street-grades,  sewers,  etc.,  for  a  population  already  ap- 
proximating half  a  million,  located  on  a  site  where  the  general 
level  was  so  little  above  tide  water  as  to  make  the  problem  of 
di-ainage  one  of  difficulty  as  well  as  importance.' 

"  Our  knowledge  of  the  moving  cause  for  change  of  gmde  in 
a  veiy  large  proportion  of  instances  is  that  the  change  is  made 
to  enable  the  laying  of  sewei*s  which  will  cany  ofiE  the  increas- 
ing drainage  of  neighborhoods  where  the  population  is  becom- 
ing more  dense.  The  fact  that  the  need  in  the  vicinity  of 
Gunner's  run  was  greater  than  in  some  other  places  does  not 
change  the  rule. 

"  It  was  further  contended  on  the  part  of  the  city  that  the 
removal  of  the  noisome  influences  from  this  district  by  the 
completion  of  the  improvements  covered  by  the  report  of  the 
committee  of  councils  would  eventually  enhance  the  value  of 
all  property  within  these  limits.  This  may  be  true,  but  the 
city  is  not  entitled  to  set  off  against  the  special  damage  done  to 
this  particular  property  a  subsequent  increase  of  value,  com- 
mon to  the  entire  neighborhood.  The  measure  of  damage  is 
the  difference  in  the  market  value  of  the  lot  consequent  upon 
the  change  of  grade.  » 

**  The  attention  of  the  referee  was  also  called  to  the  line  of 
cases  of  which  Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  659,  is  a 
leading  example.  In  that  case  an  ordinance  of  the  village  of 
Hyde  Park  prohibited  the  conveyance  of  any  offal  or  offensive 
matter  through  the  village.  The  effect  of  the  ordinance  was 
to  close  the  business  of  the  plaintiff.  It  was  held  that  the 
company  had  no  right  to  recover  damages  for  the  destruction 
of  a  business  which  was  a  nuisance,  through  the  exercise  of  the 
police  power  of  the  state. 

**  There  is  no  analogy  between  the  case  thus  cited  and  that 
belore  the  court.  The  plaintiff  is  seeking  to  recover  damages 
for  an  injury,  the  right  to  payment  of  which  is  guaranteed  by 
the  constitution  and  provision  for  which  is  made  by  stiitute. 
No  such  element  existed  in  the  Hyde  Park  case  or  in  the  cases 
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of  similar  character.  The  referee  would,  therefore,  report  that 
the  plaintiff  is  entitled  to  judgment  for  the  amount  of  damages 
shown,  to  wit,  the  sum  of  $1,221.  All  of  which  is  respectfully 
submitted." 

Exceptions  to  the  referee's  report,  alleging  error  (1)  in  re- 
fusing to  affirm  the  point  in  brackets,  and  (2)  in  allowing  dam- 
ages, were  dismissed  by  the  court,  and  judgment  entei-ed  for 
plaintiff  for  $1,221. 

Errors  assigned  were  (1,  2)  dismissal  of  exceptions ;  (3)  ea 
tiy  of  judgment ;  quoting  them  respectively. 

E.  Spencer  Miller^  assistant  city  solicitor,  Chas.  F.  Warwick^ 
city  solicitor,  with  him,  for  appellant,  cited :  Bentz  v.  Arm- 
strong, 8  W.  &  S.  40 ;  Broomall  v.  Chester,  1  W.  N.  228 ; 
Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  659;  Green  v.  Swift, 
47  Cal.  636 ;  R.  R.  v.  Richmond,  26  Gratt.  102, 103 ;  s.  c.  on 
Appeal,  96  U.  S.  621;  Com.  v.  Alger,  7  Cush.  85,  86;  Beer 
Co.  V.  Mass.,  97  U.  S.  33 ;  Stuy vesant  v.  N.  Y.,  7  Cow.  58 ; 
Church  V.  City,  6  Cow.  641 ;  Dil.  Mun.  Corp.,  §  141 ;  Don- 
nelly V.  Decker,  68  Wis.  461 ;  Cooley,  Const.  Lim.  732 ;  Nick- 
erson  v.  Boston,  131  Mass.  306 ;  Cheesebrough's  Petition,  78 
N.  Y.  238 ;  Hagar  v.  Reclamation  Districts,  111  U.  S.  701 ; 
Shrunk  v.  Navigation  Co.,  14  S.  &  R.  71 ;  R.  R.  v.  Lippincott, 
116  Pa.  472;  R.  R.  v.  Marchant,  119  Pa.  641. 

Augustus  J.  Mudderow^  for  appellee,  cited :  Phila.  v.  Scott, 
81  Pa.  86 ;  O'Brien  v.  City,  160  Pa.  689. 

Per  Curiam,  Jan.  21, 1895: 

The  facts  of  this  case  are  clearly  set  forth  in  the  report  of 
the  learned  referee,  and  all  that  need  be  said  as  to  the  law 
applicable  thereto  will  be  found  in  his  opinion.  There  is  noth- 
ing in  the  case  that  requires  further  comment.  There  was  no 
error  in  dismissing  the  exceptions  and  entering  judgment  for 
the  damages  found  in  favor  of  the  appellee. 

The  judgment  is  affirmed  on  the  clear  and  convincing  opinjoa 
of  the  referee. 
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Margaret  Brown's  Estate.     Appeal  of  Park  et  al.. 
Guardians. 

Ouardian  and  ward^Pareni  and  chUd— Custody  of  ChUdreru 
At  any  time  during  minority  the  coart  will  make  sach  disposition  of  a 
minor  child,  whose  custody  is  in  dispute,  as  the  circumstances  of  the  case 
demand,  having  always  in  view,  first  and  last,  the  consideration  of  whal 
will  best  promote  the  welfare  of  the  infant. 

Testator  appointed  his  wife  guardian  of  his  three  children,  and  after  her 
death  two  of  his  friends  were  to  be  the  guardians.  An  aunt  of  testator's 
wife  lived  in  his  family  and  cared  for  the  children  during  the  life  of  both 
the  testator  and  his  wife,  and  after  the  death  of  the  wife  continued  in 
charge  of  them.  Testator  was  a  Protestant,  and  there  was  evidence  that 
he  had  requested  the  two  friends  who  were  to  succeed  his  wife  as  guar- 
dians, to  bring  up  his  ciiildren  in  the  Protestant  faith.  Testator's  wife 
was  a  Roman  Catholic,  and  during  her  life  the  children  were  brought 
under  Roman  Catholic  influences,  and  after  her  death  remained  so  under 
the  care  of  their  aunt.  The  wife  by  her  will  appointed  the  aunt  guardian 
of  the  children.  The  wife  had  no  separate  estate  of  her  own.  The  evi- 
dence showed  that  the  minors,  who  were  eight,  fourteen  and  sixteen  years 
of  age  respectively,  were  happy  in  their  relations  with  their  aunt,  and  the 
oldest  declared  that  she  would  not  live  with  her  guardians,  and  that  she 
would  not  go  to  a  Protestant  school.  Held^  that,  under  the  circumstances, 
the  custody  of  the  childran  should  be  awarded  to  the  aunt. 

Argued  Jan.  11,  1896.^  Appeal,  No.  618,  Jan.  T.,  1894,  by 
testamentary  guai-dians,  from  decree  of  O.  C.  Philadelphia  Co., 
April  T.,  1890,  No.  62,  awarding  custody  of  children.  Before 
Stebbbtt,  C.  J.,  Gbben,  Wimjams,  McCollum,  Mitchell, 
DflAii  and  Fell,  JJ.    Affirmed. 

Petition  for  an  allowance  for  the  maintenance  and  support  of 
minor  children. 

The  case  was  referred  to  J.  E.  Carpenter,  Esq.,  as  examiner 
and  master,  who  reported  as  follows : 

"  Joseph  Brown,  the  father  of  the  minoi's,  died  Nov.  21, 1889, 
having  fii*st  made  his  will,  in  which  he  left  his  estate  to  his  wife, 
Mary  Jane  Brown,  the  mother  of  the  minors,  *  in  trust  that  she 
will  use,  enjoy  and  dispose  of  the  same  or  such  part  thereof  as, 
in  her  judgment,  may  be  necessary  or  proper  for  the  mainte* 
nance  of  herself  and  my  childien,  and  upon  her  death  then 
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whatever  may  remain  of  my  said  estate  shall  go  to  my  children 
absolutely.  I  appoint  my  said  wife  to  be  guardian  of  the  per- 
sons and  estate  of  my  minor  children  during  her  life,  and  my 
esteemed  friends,  William  H.  Park  and  William  Loan,  to  be 
guardians  of  the  persons  and  estates  of  my  minor  children  after 
the  decease  of  my  wife.' 

**  Mary  Jane  Brown,  the  widow  of  Joseph  Brown,  the  testator, 
survived  her  husband  until  Dec.  5, 1890,  when  she  died,  having 
iirst  made  her  will,  in  which  she  directs :  ^  That  all  the  estate  of 
which  I  die  possessed  may  remain  in  the  custody  and  posses- 
sion of  Messrs.  Corbin  and  Goodrich,  who  were  the  employers 
of  my  husband,  and  who  have  had  charge  of  his  money  since 
his  decease.  I  direct  that  the  money  remaining  in  their  hands 
shall  be  paid  out  by  them  for  the  use  of  my  three  children  as 
their  necessities  may  require  from  time  to  time.  It  is  also  my 
desire  that  my  said  childien  shall  remain  in  the  care  and  keep- 
ing of  their  aunt,  Sarah  Jane  Derr,  as  long  as  she  may  be  able 
and  willing  to  care  for  them,  and  that  such  necessary  expenses 
as  may  be  incurred  in  maintaining  and  caring  for  them  shall 
be  paid  out  of  the  funds  in  the  hands  of  Messrs.  Corbin  and 
Goodrich.  And  I  desire  that  they  shall  remain  in  their  present 
residence.  No.  2018  Abelina  street,  Philadelphia,  but  in  case 
Mrs.  Derr  should  desire  to  be  relieved  of  their  care,  it  is  my 
desire  and  I  direct  that  the  said  children  shall  be  placed  in  the 
care  of  their  aunt,  Mi-s.  Margaret  Pripe.' 

"  It  does  not  appear  that  Mary  Jane  Brown,  the  widow  of 
Joseph  Brown  and  mother  of  the  minors,  had  any  separate 
estate  of  her  own  other  than  that  which  she  received  under  the 
will  of  her  late  husband. 

"Joseph  and  Mary  Jane  Brown  left  three  children  surviv- 
ing them;  Margaret,  who  became  16  yeai-s  of  age  Oct.  14, 
1893 ;  Joseph  James,  who  became  14yeai-s  of  age  Oct.  8, 1898, 
and  Samuel,  who  became  8  years  of  age  Sept.  13,  1893. 

••••  Sarah  Jane  Derr,  the  petitioner,  who  is  the  aunt  of  Mary 
Jane  Brown,  the  mother  of  the  minoi-s,  came  to  live  with  Joseph 
Brown  and  his  wife  and  children  at  Mr.  Brown's  request,  and 
nursed  and  cared  for  both  Mr.  and  Mrs.  Brown,  who  were  sick 
with  consumption,  until  Mr.  Brown  died,  and  afterwards  she 
continued  to  live  with  Mi-s.  Brown  and  the  children  until  Mrs* 
Brown  died,  and  since  then  she  has  continued  in  charge  of  the 
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minors  until  the  present  time,  supporting  and  keeping  the  fam- 
ily together,  partly  with  funds  contributed  by  the  custodian  of 
the  estate  of  the  minora,  partly  from  her  own  funds. 

"  Shortly  after  the  death  of  Mrs.  Brown  an  effort  was  made 
by  Messrs.  Loan  and  Park,  the  guardians  under  Mr.  Brown's 
will,  to  obtain  the  custody  of  the  persons  of  the  minors.  Mra. 
Derr,  the  aunt  to  whose  custody  Mrs.  Brown  had  in  her  life- 
time, and  afterwards  by  her  will,  committed  the  minors,  de- 
clined to  deliver  them  into  the  care  of  the  guardians,  whereupon 
a  writ  of  habeas  corpus  was  issued  at  the  instance  of  the  guar- 
dians under  the  father's  will,  the  minors  were  brought  into  the 
court  of  quarter  sessions,  and  were,  by  the  order  of  that  court, 
remanded  to  the  custody  of  the  aunt,  Mrs.  Derr. 

"  The  minors  are  satisfied  with  the  present  arrangement  and 
happy  in  their  present  family  relations,  and  the  eldest,  Mar- 
garet, who  is  over  sixteen  yeara  of  age,  declared  unequivocally 
that  she  would  not  go  to  live  with  the  guardians. 

"  The  father,  Joseph  Brown,  was  a  Protestant  in  religious 
belief.  During  his  lifetime  his  children  attended  the  Presby- 
terian church,  and  his  wife,  who  was  a  Roman  Catholic,  occa- 
tiionally  accompanied  her  husband  to  the  Presbyterian  church. 
After  the  father's  death  the  children  were  brought  under  Roman 
Catholic  influences,  and  have  remained  so  until  the  present 
time.  Margaret,  the  eldest  minor,  in  her  testimony  announced 
that  she  is  a  confirmed  Catholic,  and  that  she  would  never  go 
to  a  Protestant  school. 

"  The  testimony  of  Alessra.  Loan  and  Park  was  to  the  effect 
that  Joseph  Brown,  the  testator  and  father  of  the  minoi-s,  had 
informed  them  before  his  death  that  he  had  named  Messra.  Loan 
and  Park  in  his  will  as  the  testamentaiy  guardians  of  his  chil- 
dren, and  that  he  desired  them  to  be  brought  up  in  '  his  way,* 
meaning  in  the  Protestant  faith. 

'^  The  will  of  the  testator,  Joseph  Brown,  makes  no  allusion 
whatever  to  any  religious  instruction  to  be  given  to  his  children. 
Nor  does  the  will  of  his  widow,  Mary  Jane  Brown,  refer  to  the 
religious  training  of  the  minora. 

"  The  petitioner,  Sarah  Jane  Derr,  prays  for  an  allowance  of 
$40  per  month  from  the  date  of  the  death  of  the  mother,  Maiy 
Jane  Brown,  for  the  maintenance  and  support  of  the  minora. 
To  this  the  testamentary  guardians  under  the  will  of  Joseph 
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Brown,  by  their  answer,  object :  that  they  are  able  and  willing 
to  take  care  of,  educate,  and  train  the  minors ;  that  ever  since 
the  death  of  the  mother  of  the  minors  they  have  endeavored  to 
obtain  possession  of  their  persons,  but  have  been  resisted  by  the 
petitioner,  who  refuses  to  allow  the  minors  to  be  removed  from 
her  custody  and  care  ;  that  the  best  interests  of  the  minors  ara 
not  attained  by  leaving  them  in  the  custody  of  the  petitioner ; 
and  that  the  amount  asked  for  by  the  petitioner  is  excessive. 

^^  It  is  well  settled  that  the  right  of  the  father  to  appoint  a 
testamentary  guardian  is  paramount  to  that  of  the  mother: 
Com.  v.  Hamilton,  1  Pitts.  412.  Indeed,  the  act  of  June  10, 
1881,  P.  L.  96,  which  gives  the  mother  authority  to  appoint  a 
testamentary  guardian,  expressly  reserves  the  right  of  the  father 
by  providing  *  that  the  father  be  not  living  or  being  deceased 
he  has  not  appointed  such  guardian.' 

"  Undoubtedly  the  testamentary  guardians  appointed  by  the 
will  of  the  father,  are  entitled  to  the  custody  and  care  of  the 
estates  of  the  minors,  but  the  English  common  law  doctrine 
which  gave  to  the  father  the  possession  of  the  peraon  of  his 
minor  child,  even  in  infancy  and  against  the  claim  of  the  mother, 
has  never  been  i*eceived  in  Pennsylvania,  where  the  more  lib- 
eral doctrine  obtains  that  the  state  is  the  paramount  guardian, 
and  will  look  to  the  interest  of  the  minor,  and  to  the  interest 
which  society  has  in  the  proper  care  and  tmining  of  childi*en 
upon  whom  it  is  to  depend  for  its  future  existence. 

"In  the  case  of  Com.  ex  rel.  v.  Hart,  14  Phila.  362,  Alli- 
son, P.  J.,  collects  the  authorities  on  this  subject,  both  in  Eng- 
land and  in  Pennsylvania,  and  in  an  able  and  interesting  opinion 
shows  the  progress  of  the  breaking  away  from  the  old  doctrine 
in  England  to  the  extent  that  it  is  now  recognized  there  that 
the  interests  of  the  minoi-s  are  to  be  regarded,  not,  however,  as 
a  controlling  consideration,  and  showing  the  wide  difiference 
between  the  law  of  England  in  this  respect,  and  that  which 
has  been  from  the  beginning  held  and  enforced  in  Pennsylvania, 
where  a  more  liberal  application  of  the  principle  of  the  con- 
trolling power  of  the  state  as  parens  patriae  has  been  adopted, 
looking  more  to  the  defence  of  those  unable  to  help  themselves 
and  to  the  interest  of  society.  The  law  as  now  enforced  in  Penn- 
sylvania on  this  subject  is  stated  in  this  language :  'At  any 
time  during  minority  the  court  will  make  such  disposition  of  a 
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minor  child,  whose  custody  is  in  dispute,  as  the  circumstances 
of  the  case  demand,  having  always  in  view,  first  and  last,  and 
controlled  mainly  by  the  considemtion  which  will  best  promote 
the  welfare  of  the  infant.* 

^^  Applying  these  rules  of  law  to  the  present  case  and  taking 
into  consideration  the  surrounding  circumstances,  the  master 
reports  that  in  his  opinion  the  best  interests  of  the  minors  will 
be  preserved  by  allowing  them  to  remain  in  the  custody  of  their 
aunt,  the  petitioner,  with  whom  they  are  happy  and  form  a 
united  family.  It  is  true  that  according  to  the  testimony  of 
the  guardians  under  Joseph  Brown's  will  the  religious  training 
of  the  children  is  different  from  what  it  might  have  been  if  the 
children  had  been  left  in  charge  of  the  guardians.  But  the 
will  of  Joseph  Brown  consigned  them  to  the  care  of  their  mother, 
and  it  was  while  the  minors  were  under  her  care  that  the  pres- 
ent religious  training  was  adopted. 

"  The  petitioner  was  a  member  of  the  family  during  the  life- 
time of  Joseph  Brown,  and  remained  in  charge  of  the  minors 
during  his  last  illness,  and  the  illness  of  liis  widow,  and  she 
has  remained  in  charge  of  them,  endeavoring  to  keep  the  family 
together  ever  since.  The  religious  training  of  the  minors  was 
not  changed  by  her,  but  any  change  made,  was  made  by  the 
mother  of  tlie  children  in  her  lifetime.  It  is  too  late,  on  this 
account,  to  tear  up  the  family  surroundings,  and  against  their 
wills  to  dmg  these  minors  away  from  a  home  in  which  they 
have  lived  happily  for  seveml  years,  although  in  more  poverty 
than  their  guardians,  in  view  of  the  circumstances,  should  have 
permitted. 

"  Moreover,  the  court  of  quarter  sessions,  upon  the  hearing 
of  a  writ  of  habeas  corpus,  issued  at  the  instance  of  the  guard- 
ians, shortly  after  the  mother's  death,  which  occurred  Dec.  5, 
1890,  remanded  these  minora  to  the  care  of  the  petitioner,  so 
that  she  has  had  them  in  her  custody  by  the  actual  order  of 
that  court. 

•'  The  master  further  reports  and  recommends  that  a  proper 
allowance  be  made  out  of  the  funds  of  the  estate  of  the  minors, 
in  the  hands  of  the  guardians,  to  the  petitioner,  to  be  devoted 
to  the  proper  care,  maintenance,  and  education  of  the  minoi-s, 
and  inasmuch  as  the  guardians  have  offered  to  take  charge  of 
them  for  the  sum  of  thirty  dollars  per  month,  and  as  two  of 
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the  rainoi-s  are  able  to  contnbute  toward  the  support  of  the 
family,  the  master  believes  that  the  petitioner  will  be  able  to 
support  the  minors  with  economy  upon  thirty  dollars  per  month, 
which  he  accordingly  recommends  as  an  allowance  to  be  paid 
by  the  guardians  out  of  the  estates  of  the  minors  to  the  peti* 
tioner,  until  the  further  order  of  the  court,  for  the  purposes  afore* 
said. 

"  The  master  further  repoits  and  recommends  that  the  sum 
of  thirty  dollars  per  month  from  Dec.  6,  1890,  the  date  of  the 
death  of  the  mother  of  the  minora,  until  the  present  time,  be 
allowed  the  petitioner  for  money  of  her  own  already  expended 
by  her  in  this  behalf,  or  borrowed  by  her  for  this  purpose,  or  to 
pay  rent  accrued  and  not  paid,  less  the  sum  of  $465,  already 
received  by  her  from  the  estates  of  the  minors." 

A  decree  was  entered  accordingly  by  Hanna,  P.  J. 

Error  assigned  was  in  coniii*ming  report. 

Henry  J,  Scatty  for  appellants,  cited :  Acts  of  April  8, 1888, 
P.  L.  249 ;  June  10,  1881,  P.  L.  96 ;  Reed  v.  Mellor,  122  Pa. 
635;  Quinn's  Est,  15  Phila.  594;  Baldwin's  Est.,  2  Del. 
Co.  R.  504 ;  Robinson  v.  Zollinger,  9  Watts,  169 ;  Com.  v. 
Hamilton,  1  Pitts.  R.  412;  Com.  v.  Hearne,  10  Phila.  199; 
Com.  V.  Diynan,  15  W.  N.  223 ;  Soley's  Est.,  5  Leg.  Gjiz.  93. 

Charles  KnitteU  for  appellee,  not  heard,  cited :  Act  of  June  10, 
1881,  P.  L.  96 ;  Com.  v.  Hart,  14  Phila.  352. 

Per  Curiam,  Jan.  21, 1895: 

The  facts  and  circumstances  of  which  the  decree  in  this  case 
is  predicated,  are  clearly  and  concisely  presented  in  the  report 
of  the  learned  master,  whose  findings  of  fact  appear  to  have 
been  fully  warranted  by  the  testimony.  We  find  no  error  in 
his  conclusions,  the  most  important  of  which  is  that  ^*  the  best 
interests  of  the  minoi-s  will  be  presei*ved  by  allowing  them  to 
remain  with  their  aunt,  the  petitioner,  with  whom  they  are 
happy  and  foi-m  a  united  family."  In  the  exercise  of  a  sound 
discretion,  we  think  the  court  was  clearly  right  in  dismissing 
the  exceptions  and  entering  the  decree  complained  of. 

For  reasons  given  by  the  learned  master  the  decree  is  aflBrmed 
and  appeal  dismissed  with  costs  to  be  paid  by  appellants. 
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Amelia  C.  Lang,  Appellant,  v.  George  W.  Finch. 

[Marked  to  be  reported.] 

EJeeiTfierU — Costs — Capias  ad  salisfadendum — Act  of  1842. 

Where  an  amicable  action  of  ejectment  is  j^rounded  solely  upon  a  breach 
of  a  lease  by  the  tenant  in  sub-letting  the  demised  premises  without  the 
consent  of  the  lessor,  and  it  does  not  appear  that  the  tenant  was  guilty  of 
any  tortious  act.  either  in  obtaining  or  holding  possession  of  the  premises, 
or  in  surrendering  the  same  to  his  sub-lessee,  or  otherwise,  the  costs  iu  tlie 
case  are  merely  a  species  of  damages  arising  from  a  breach  of  contract, 
and  not  from  a  tort,  and  a  capias  ad  satisfaciendum  will  not  lie  against  the 
tenant  to  collect  them. 

.  Argued  Jan.  8,  1895.  Appeal,  No.  425,  Jan.  T.,  1894,  by 
plaintiff,  from  order  of  C.  P.  No.  8,  Phila.  Co.,  September  T., 
1898,  No.  1109,  discharging  a  rule  for  costs.  Before  StER- 
BETT,  C.  J.,  Green,  Williams,  McCollum,  Mitchell,  Dean 
and  F£Li>,  JJ.     Affirmed. 

Rule  for  alias  ca.  sa.  for  costs. 

From  the  record  it  appeared  that,  on  March  29, 1898,  plain- 
tiff^s  husband  leased  a  store  and  dwelling  No.  1942  Columbia 
avenue,  in  Philadelphia,  to  the  defendant.  The  lease  provided 
that  the  lessee  should  not  assign  said  lease  or  underlet  the  said 
premises  or  any  part  thereof  or  use  or  occupy  the  same  other 
than  as  a  place  for  the  sale  of  patent  medicines  and  coal,  with- 
out the  written  consent  of  the  lessor  first  had  and  obtained. 

An  amicable  action  in  ejectment  was  entered  under  the  lease. 
The  statement  alleged  that  the  lessee  had  failed  to  comply  with 
the  conditions  of  the  lease  in  relation  to  sub-letting  the  premises, 
and  had  sublet  the  same  to  a  certain  J.  F.  Schnitzer  &  Co.,  for 
a  more  hazardous  business  as  regards  the  liability  to  take  fire, 
without  and  against  the  consent  of  the  lessor,  and  had  removed 
all  his  property  from  the  premises  and  left  no  property  there  of 
his  own  with  which  to  satisfy  plaintiff's  claim  for  rent,  and  had 
refused  to  deliver  possession  to  plaintiff  upon  demand  after  due 
notice.  The  proceedings  terminated  in  plaintiff's  obtaining 
possession  of  the  premises. 

Plaintiff's  bill  of  costs  for  witness  fees,  subpoenas  and  costs 
of  depositions,  amounting  to  f52.00,  was  duly  filed.     An  alias 
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fi.  fa.  for  costs  was  issued  Feb.  12,  1894,  and  returned  nulla 
bona,  and  a  ca.  sa.  for  costs  was  issued  Feb.  13,  1894.  This 
writ  was  quashed  by  the  court.  On  Feb.  15,  1894,  plaintiff 
took  a  rule  to  show  cause  why  an  alias  ca.  sa.  for  costs  should 
not  issue,  and  this  rule,  after  argument,  was  discharged  by  the 
oourt. 

Error  amgned  was  above  order. 

Jamen  A.  Lawn^  A.  F.  Daix^  Jr,^  with  him,  for  appellant.^ 
The  judgment  in  an  action  of  ejectment,  where  no  damages 
are  recovered,  carries  the  costs :  Bradley  v.  O'Donnelly,  40  Pa. 
482 ;  Harvey  v.  Snow,  1  Yeates,  166 ;  1  T.  &  H.  Pr.  §  906 ; 
Ewing  V.  Alcorn,  40  Ph.  601 ;  Thrustout  v.  Shenton,  10  B.  & 
C.  110. 

In  order  to  obtain  possession  of  his  property,  plaintiff,  in  an 
ejectment  proceeding,  after  judgment  in  his  favor,  must  sue 
out  a  writ  of  habere  facias  possessionem,  and  he  may  have  a 
clause  of  fi.  fa.  or  ca.  sa.  for  his  costs  in  the  same  writ,  or  he 
may  have  a  separate  writ  for  his  costs :  2  T.  &  H.  Pr.  §  1887 ; 
Hopkinson  v.  Cooper,  8  Phila.  8. 

If  a  ca.  sa.  could  issue  for  the  mesne  profits  when  such  were 
recovered  in  the  original  action  of  ejectment,  but  not  for  the 
costs,  we  would  have  the  anomaly  of  two  distinct  writs  of  exe- 
cution  upon  the  same  judgment,  a  fi.  fa.  for  costs  and  ca.  sa. 
for  damages. 

Lane  v.  Baker,  2  Grant,  424,  and  Mease  v.  Crump,  12  W.  N. 
634,  simply  decide  that  where  the  plaintiff,  in  an  action  of  tro- 
ver, is  cast,  and  the  judgment  is  against  him  for  costs,  he  is 
not  thereby  put  in  the  situation  which  the  defendant  would 
have  occupied  if  the  luck  had  been  reversed. 

Joseph  S,  Goodbread^  for  appellee. — The  costs  are  founded 
upon  an  action  growing  out  of  a  contract,  as  these  proceedinga 
are  based  entirely  upon  a  clause  in  the  lease  giving  plaintiff 
the  right  to  bring  these  present  proceedings.  Plaintiff  claims 
that  the  proceedings  are  in  trespass.  If  that  view  can  be  taken 
of  the  matter,  then,  as  he  was  not  awarded  damages,  he  is 
not  entitled  to  any  costs  and  this  case  is  ruled  by  22  and  23 
Charles  n,  c.  9 :  Knappenberger  v.  Roth,  163  Pa.  616. 
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A  judgment  for  costs  is  a  debt,  although  it  arose  out  of  a 
tort:  Meace  V.  Crump,  12  W.  N.  634;  Lane  v.  Baker,  2  Gr.  424. 

The  issuing  of  a  ca.  sa.  for  costs  is  not  sanctioned  by  any 
authority  in  this  state,  or  by  the  practice  of  the  profession : 
Wadlinger  on  Costs,  117  ;  Zeller's  Petition,  3  Dist.  R.  620. 

A  judgment  for  costs  is  to  be  considered  in  the  same  light 
as  a  judgment  for  debt  on  contract,  so  far  as  the  exemption 
law  affects  the  rights  of  the  pai-ties.  The  fact  that  the  costs 
accrued  in  an  action  for  a  tort  makes  no  diflference :  Wad- 
linger  on  Costs,  117. 

Opinion  by  Mr.  Chief  Justice  Stbrrett,  Jan.  28, 1895: 
In  this  amicable  action  of  ejectment,  entered  in  pursuance 
of  a  clause  in  the  lease  between  plaintifiPs  devisor  and  the 
defendant,  judgment  against  the  latter  was  confessed  and  pos- 
session of  the  demised  premises  was  delivered  to  plaintiff,  but 
as  to  costs  the  return  was  "  nulla  bona."  A  capias  ad  satisfa- 
ciendum for  the  costs  was  then  issued  and  executed,  and  there- 
upon the  court  quashed  the  writ  and  discharged  defendant 
from  custody.  Plaintiff  then  entered  a  rule  for  leave  to  issue 
an  alias  ca.  sa.  for  costs,  and  the  same  was  promptly  discharged 
by  the  court ;  hence  this  appeal.  The  sole  question  is  whether 
the  defendant  was  liable  to  arrest  and  imprisonment  for  the 
costs  in  question.  If  he  was  not,  the  alias  ca.  sa.  was  rightly 
refused. 

It  clearly  appears  from  the  record  that  the  amicable  action 
is  grounded  solely  upon  an  alleged  breach  of  the  lease,  above 
referred  to,  in  this,  that  the  defendant,  as  lessee,  without  the 
consent  of  his  lessor,  sublet  the  demised  premises  to  a  certain 
firm,  and  then  removed  therefrom,  taking  his  goods  with  him. 
It  is  not  even  alleged  that  he  committed  any  act  of  a  tortious 
nature,  either  in  obtaining  or  holding  possession  of  the  premi- 
ses, or  in  surrendering  the  same  to  his  sub-lessee,  or  otherwise. 
All  that  is  charged  against  him  is,  in  substance,  that  as  lessee 
he  failed  to  keep  and  perform  all  his  covenants  with  his  land- 
lord ;  and  that,  by  reason  thereof,  the  latter,  under  the  terms 
of  the  lease,  had  a  right  to  terminate  the  same  and  repossess 
himself  of  the  demised  premises  in  the  manner  specified  in  the 
lease.  In  other  words  the  plaintiff's  right  of  action,  as  well  as 
the  speedy  remedy  of  which  he  availed  himself,  sprang  not 
Vol.  clxvi— 17 
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from  a  tort  but  solely  fi-om  a  breach  of  contract,  and  hence 
the  defendant  is  within  the  protection  of  the  act  of  July  12, 
1842.  The  judgment  contains  no  element  of  damages  in  the 
nature  of  mesne  profits ;  and  so  far  as  the  costs  of  suit  may  be 
regarded  as  a  species  of  damages,  they  are  in  this  case  mei*ely 
a  debt,  arising  not  from  tort,  but  from  a  breach  of  contract. 

We  are  therefore  of  opinion  that  the  court  was  right  in  dia- 
charging  plaintiff's  rule. 

Judgment  affirmed. 


166         258 

f22i ^^420      Francis  I.  Gowen,  Appellant,  v.  Isaac  K.  Pierson. 

[Marked  to  be  reported.] 

Arbitration--  Suit  on  award— Building  contract. 

Where'  a  building  contract  provides  that  two  arbitrators  named  therein 
Khali  detei'mine  all  questions  arising  under  the  conti*act,  and  that  no  action 
shall  be  sustained  by  either  paity  until  the  arbitrators  shall  have  certified 
that  there  is  a  cause  of  action,  one  of  the  parties,  who  has  been  properly 
notified  of  the  time  and  place  of  meeting  of  the  arbitrators  to  hear  and 
consider  matters  in  dispute,  cannot,  after  failing  to  appear  befoi*e  the  arbu 
trators,  raise  questions  which  he  might  have  presented  to  the  arbitrators, 
or  re-open,  in  an  action  on  tlie  award,  questions  upon  which  they  were 
authorized  to  puss,  and  did  in  fact  detorinino  in  making  up  their  award. 

Where  parties  to  an  executory  contract  agi*ee  that  all  disputes,  arising 
in  relation  thereto,  shall  be  first  submitted  to  the  arbitrament  of  one  or 
more  peraons  named,  they  are  bouncf  by  the  teims  of  the  submission,  and 
cannot  seek  redress  elsewhere  until  the  person  or  pei*sons  so  chosen  have 
been  discharged  by  having  made  an  awai*d,  or  otherwise. 

Argued  Jan.  9,  1895.  Appeal,  No.  479,  Jan.  T.,  1894,  by 
plaintiff,  from  order  of  C.  P.  No.  1,  Phila.  Co.,  Dec.  T.,  1893, 
No.  37,  discharging  a  rule  for  judgment  for  want  of  sufficient 
affidavit  of  defence.  Before  Sterbett,  C.  J.,  Gbeen,  Wil- 
liams, McCoLLUM,  Mitchell,  Dean  and  Fell,  J J.  Reversed. 

Assumpsit  on  award  of  arbitravtora. 

The  award  was  as  follows : 

"  The  undesigned,  constituting  the  firm  of  Cope  &  Stew- 
ardson,  architects,  of  the  city  of  Philadelphias  the  firm  named 
and  designated  in  the  accompanying  contract  of  March  28th, 
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1888,  between  Isaac  K.  Piei-son,  of  Mt.  Airy,  Philadelphia, 
carpenter  and  builder,  of  the  one  part,  and  Franob  I.  Gowen, 
of  the  same  place,  attorney  at  law,  of  the  other  part,  as  arbitm* 
tot's  to  determine  all  questions  arising  under  the  said  contract, 
do  hereby  certify  that  having  been  advised  by  said  Francis  I. 
Gowen,  that  dispute  had  arisen  between  him  and  the  said  Isaac 
K.  Pierson,  as  to  certain  questions  arising  under  said  contract, 
and  having  been  i-equested  by  him  to  proceed  to  arbitrate  and 
determine  the  same,  they  appointed  Dec.  5, 1889,  at  8  p.  M.,  for 
the  hearing  the  said  parties  and  gave  notice  in  writing  of  said 
meeting  to  said  Isaac  K.  Pieraon. 

^^  That  on  the  said  day  Francis  I.  Gowen  attended,  but  neither 
said  Pieraon  nor  any  one  on  his  behalf. '  That  they  thereupon 
adjourned  the  said  hearing  to  Dec.  18,  1889,  at  8  p.  m.,  at)d 
gave  notice  in  writing,  of  said  adjouniment,  to  said  Pierson. 
That  on  the  day  last  named  they  were  attended  by  said  Francis 
I.  Gowen,  but  neither  said  Pierson  nor  any  one  on  his  behalf 
attended,  and  that  thereupon  they  proceeded  to  hear  the  alle- 
gations and  evidence  of  the  said  Francis  I.  Gowen,  he  having 
been  first  duly  sworn. 

**That  having  heard  and  duly  considered  the  testimony  of 
said  Francis  I.  Gowen,  and  having  also  duly  considered  the 
claim  of  said  Isaac  K.  Pieraon,  so  far  as  the  same  is  shown  by 
a  certain  bill  for  work  done  by  him  and  randered  by  said  Pier- 
son to  said  Gowen  and  by  the  latter  submitted  to  us,  we,  the 
said  arbitrators  do  certify  and  find  that  there  is  a  valid  cause  of 
action  by  the  said  Francis  I.  Gowen  against  the  said  Isaac  K. 
Pierson,  owing  to  a  breach  of  said  contract  by  the  said  Isaac 
K.  Pierson,  and  further  certify  and  find  the  amount  due  by  the 
said  Isaac  K.  Pieraon  to  the  said  Francis  I.  Gowen  in  respect 
of  such  breach  to  be  the  sum  named  of  f  1,320.55.*' 

The  arbitration  clause  of  the  contract,  providing  for  a  certifi- 
cate by  the  architects,  is  quoted  in  the  opinion  of  the  Supreme 
Court. 

The  affidavit  of  defence  was  as  follows : 

*'  1.  The  contract  set  forth  in  the  statement  of  plaintiff's 
claim,  as  being  made  between  plaintiff  and  defendant,  was  fully 
performed  and  executed  by  the  parties  thereto,  the  defendant 
having  performed  all  of  the  conditions  thereof  on  his  part,  and 
the  plaintiff  on  his  part  having  paid  him  in  full  all  thh  sums 
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mentioned  in  said  contract,  to  wit,  the  sum  of  $12,153,  for  the 
several  items  mentioned  therein. 

"  2.  Said  plaintiff  on  or  about  March  28, 1888,  employed  the 
said  defendant  to  do  and  perform  certain  extm  work  and  labor, 
and  furnish  certain  extra  material  to  enter  into  the  construc- 
tion of  said  house  in  addition  to  that  theretofore  furnished  and 
done,  amounting  to  the  sum  of  $4,455.13^,  all  of  which  work 
and  labor  was  done  and  materials  furnislied  as  aforesaid  by 
defendant  to  plaintiff.  That  of  this  sum  the  sum  of  #1,162.36 
has  been  paid  to  defendant,  leaving  a  balance  of  $292.77  still 
due  and  justly  owing  from  the  plaintiff  to  the  defendant,  and 
he  will  ask  for  a  certificate  therefor. 

"  3.  The  alleged  award  annexed  to  the  statement  of  plain- 
tiff's claim  does  not  entitle  plaintiff  to  recover  thereon,  because : 

"  (a)  There  is  nothing  to  show  that  the  arbitrators  had  juiis- 
diction  of  the  matter  submitted. 

"(6)  The  payment  of  the  entire  contract  price,  together 
with  the  sum  allowed  for  extra  work,  was  in  full  performance 
of  the  contract  and  a  waiver  of  the  arbitration  clause  on  the 
part  of  the  plaintiff. 

"  (<?)  The  said  award  does  not  state  that  all  matters  in  con- 
trovei-sy  were  submitted  or  determined. 

"  (d)  The  award  does  not  allege  any  specific  cause  of  action, 
or  any  breach  of  any  particular  part  or  covenant  of  the  contract 
which  appears  to  have  been  the  subject  of  said  award. 

"  (e)  The  said  award  is  otherwise  vague,  uncertain,  indefi- 
nite, and  is  not  in  effect  a  statement  under  the  act  of  1887 
requiring  an  affidavit  of  defence." 

The  court  discharged  a  rule  for  judgment  for  want  of  a  suffi- 
cient affidavit  of  defence.     Plaintiff  appealed. 

Error  assigned  was  above  order. 

James  E.  Hood  and  George  Tucker  Bisphamy  for  appellant. — 
When  an  arbitrator  makes  an  award  pui-suant  to  the  submission, 
it  is  binding  upon  the  parties  both  as  to  findings  of  law  and 
of  fact,  and  may  not  be  reviewed  for  error :  Assurance  Co.  v. 
Hocking,  115  Pa.  414;  Snodgrass  v.  Gavit,  28  Pa.  221;  Nav. 
Co.  V.  Fenlon,  4  W.  &  S.  206;  Reynolds  v.  Caldwell,  61  Pa. 
298;  O'Reilly  v.  Kerns,  62  Pa.  214;  Connor  v.  Simjison,  104 
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Pa.  440 ;  Brown  v.  Decker,  142  Pa.  640 ;  Harlupee  v.  Pitts- 
burg, 97  Pa.  108 ;  Howard  v.  R.  R.,  69  Pa.  489 ;  McGheebeu 
V.  Duffield,  6  Pa.  497;  Irwin  v.  Schultz,  46  Pa.  74;  Quigley 
V.  DeHaas,  82  Pa.  267 ;  Hostetter  v.  Pittsburg,  107  Pa.  419 ; 
Robinson-Rea  Co.  v.  Mellon,  139  Pa.  257  ;  Kennedy  v.  Poor, 
151  Pa.  472 ;  Scott  v.  Avery,  5  H.  of  L.  811. 

Awards  have  been  frequently  said  to  be  favorites  of  the  law, 
and  as  the  arbitrators  are  usually  laymen,  they  have  not  been 
held  to  any  particular  method  or  form.  IE  they  appear  to  have 
followed  the  terms  of  the  submission  and  to  have  given  final 
decision  on  everything  brought  before  tliem,  their  award  will 
suffice:  Brown  v.  Cooper,  7  Watts,  311;  McManus  v.  McCul- 
loch,  6  Watts,  360 ;  Dickerson  v.  Rorke,  80  Pa.  390 ;  Robinson 
V.  Bickley,  30  Pa.  384 ;  Morse  on  Arb.  206. 

To  impeach  an  award  made  under  a  conditional  submission, 
upon  the  ground  that  the  award  does  not  cover  all  matters  sub- 
mitted, the  party  must  distinctly  show  that  there  were  other 
mattera  submitted,  on  which  express  notice  was  given  to  the 
arbitrator,  and  that  he  omitted  to  decide  them :  Karthaus  v. 
Ferrer,  1  Pet.  222. 

Nothing  but  the  decision  of  the  arbitrators  need  be  commu- 
nicated :  Morse  on  Arbitration,  page  206. 

Upon  the  principles  laid  down  in  cases  under  the  procedure 
act  of  1887,  an  aflSdavit  of  defence  is  necessary  in  this  case  to 
prevent  judgment.  The  statement  discloses  a  complete  cause 
of  action  arising  ex  contractu,  and  all  the  elements  for  the 
liquidation  of  the  damages  are  furnished:  Byrne  v.  Hayden, 
124  Pa.  170  J  Barr  v.  McGary,  131  Pa.  406 ;  Jones  v.  Gordon, 
124  Pa.  263  ;  Heller  v.  Ins.  Co.,  151  Pa.  101 ;  Osborn  v.  Bank, 
154  Pa.  134.     See  also  Bayard  v.  Gilasspy,  1  Miles,  256. 

The  clause  commonly  inserted  in  agreements  of  this  kind, 
that  the  award  should  be  "final,  conclusive  and  binding  upon 
the  parties,"  is  not  necessary :  Speer  v.  Bidwell,  44  Pa.  23 ; 
Boweu  v.  Cooper,  7  Watts,  312;  Stewart  v.  Cass,  16  Vt.  663; 
Valentine  v.  Valentine,  2  Barb.  437. 

Charles  A.  CJiase,  Charles  C  Lister  with  him,  for  appellee. — 
The  right  to  trial  by  jury  will  not  be  taken  away  by  implication 
merely,  in  any  case.  It  must  appear  in  all  cases  that  the  par- 
ties have  agreed  to  dispense  with  it:  Lauman  v.  Young,  31 
Pa.  306. 
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An  award  at  common  law  must  be  certain  and  final,  dispos- 
ing wholly  of  the  controversy  which  properly  forms  the  subject 
of  the  reference,  otherwise  it  cannot  be  enforced :  Conner  v. 
Simpson,  104  Pa.  440 ;  Hamilton  v.  Hart,  126  Pa.  142. 

The  affidavit  filed  is  as  certain  and  concise  as  the  nature  of 
the  case  will  permit. 

As  plaintiff  does  not  allege  the  facts  which  it  is  necessary 
for  him  to  prove  in  order  that  he  should  be  entitled  to  a  ver- 
dict, his  statement  does  not  come  within  the  affidavit  of  defence 
law:  Rex  v.  Fisher,  6  W.  N.  668;  McCuUough  v.  Boyd,  120 
Pa.  662. 

There  is  no  provision  in  this  contract  that  the  arbitrators 
shall  pass  upon  extra  work,  or  additional  or  independent  con- 
tracts entered  into  between  plaintiff  and  defendant. 

Opinion  by  Mr.  Chief  Justice  Stebrett,  Jan.  28, 1896: 
This  action  is  on  an  award  of  arbitrators  who  were  chosen 
by  the  pailies  to  this  suit  in  the  concluding  clause  of  a  build- 
ing contract  executed  by  them  on  March  28,  1888.  Said  con- 
tract, and  the  award  made  in  pursuance  of  the  arbitration  clause 
thereof,  are  fully  recited  in  plaintiff's  statement  of  claim.  After 
providing  for  the  erection  of  the  house  therein  mentioned,  etc., 
"  according  to  and  in  all  respects  conforming  with  the  plans 
and  specifications  prepared  by  Cope  &  Stewardson,  architects," 
the  contract  expressly  provides  that  any  variations  thereof, 
"  made  at  the  request  of  the  party  of  the  second  part,  will  be 
executed  by  the  party  of  the  first  part  without  additional  charge, 
unless  there  is  a  written  agreement  entered  into  by  the  parties 
hereto  upon  the  subject  of  such  variations;'*  and  then  con- 
cludes with  the  said  arbitration  clause,  thus:  *'The  above 
named  architects.  Cope  &  Stewardson,  are  hereby  made  arbi- 
trators to  determine  all^questions  arising  under  this  contract, 
and  no  action  shall  be  sustained  by  either  party  hereto  for  any 
alleged  breach  of  the  same  until  said  arbitrators  shall  have 
certified  that  there  is  a  cause  of  action,  and  if  they  shall  certify, 
the  amount  due,  in  respect  of  such  breach,  then  no  action  shall 
be  maintained  except  for  the  amount  or  sum  so  certified.  And 
it  is  further  agreed  that  in  case  of  the  death  of  either  of  the 
architects  above  named,  the  survivor  of  them  shall  have  and 
exercise  all  power  and  functions  hereby  given  to  them  jointly." 
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Disputes  having  arisen  between  the  parties  as  to  certain  mat- 
ters pertaining  to  the  building  contract,  the  action  of  said  arbi- 
ti-atoi-8  wjis  duly  invoked  by  the  plaintiff.  After  notifying  the 
defendant  of  the  time  and  place  of  meeting,  etc.,  they  proceeded 
to  hear  and  consider  the  matters  in  dispute,  and  thereuiK)n 
found  that  there  existed  a  valid  cause  of  action  on  the  part  of 
the  plaintiff  against  the  defendant,  owing  to  a  breach  of  said 
contract  by  the  latter,  and  further  found  and  ceitified  that 
there  was  due  by  him  to  plaintiff,  in  respect  of  said  breach,  the 
sum  of  ifl,320.55.  This  action  of  the  arbitrators  is  fully  set 
forth  in  their  award.  It  is  also  stated  therein  that  the  defend- 
ant,  although  duly  notified  of  the  time  and  place  of  meeting, 
adjourned  meeting,  etc.,  failed  to  appear  before  them  in  peraon 
or  otherwise. 

Plaintiffs  statement,  in  clear,  precise  and  specific  terms,  pre- 
sents a  complete  cause  of  action ;  and  the  only  question  is 
whether  there  is  anything  in  defendant's  affidavit  that  amounts 
to  a  valid  defence.  If  there  is,  we  have  failed  to  discover  it. 
Defendant  does  not  deny  that  there  were  matters  in  dispute 
between  himself  and  plaintiff  in  respect  of  the  building  con- 
tract; nor  does  he  deny  that  after  being  duly  notified  of  the 
meetings  of  the  arbitrators,  he  stood  aloof  and  refused  to  par- 
ticipate therein.  No  reason  for  this  is  even  suggested,  unless 
it  be  in  the  averment  that  he  had  received  from  plaintiff  all 
that  he  was  entitled  to  claim,  except  ^^a  balance  of  $292.77 
still  due  and  justly  owing  from  the  plaintiff  to  the  defendant/' 
etc.  This  is  no  excuse  for  refusing  to  appear  before  the  arbi- 
tiators  and  make  such  answer  as  he  had  to  plaintiff's  complaint. 
Having  thus  ignored  the  special  tribunal  which  he  assisted  in 
creating  and  investing  with  full  and  exclusive  authority,  "to 
determine  all  quesH^ions  arising  under  *'  the  contract  between 
plaintiff  and  himself,  he  is  not  in  a  position  to  raise  questions 
which  he  might  have  presented  to  the  arbitratois,  or  to  re-open, 
in  this  action  on  their  award,  questions  upon  which  they  were 
authorized  to  pass  and  did  in  fact  determine  in  making  up  their 
award.  According  to  the  terms  of  the  submission,  the  arbitni- 
tors  were  to  determine  all  questions  arising  under  the  building 
contract ;  no  action  could  be  maintained  by  either  party  for 
any  alleged  breach  of  the  contmct  until  a  cause  of  action  was 
certified  by  the  arbitratoi*s,  and  if,  as  was  done  in  this  case, 
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they  certified  "  the  amount  due  in  respect  of  such  bi'each/'  then 
no  action  could  be  maintained  ^^  except  for  the  amount  or  sum 
80  certified.*' 

The  law  applicable  to  such  submissions  and  awards  is  well 
settled  in  a  long  line  of  cases,  among  which  are :  Monongahela 
Navigation  Co.  v.  Fenlon,  4  W.  &  S.  205 ;  Reynolds  v.  Cald- 
well,  61  Pa.  298 ;  Hartupee  v.  Pittsburg,  97  Pa.  107 ;  Hostetter 
V.  Pittsburg,  107  Pa.  419 ;  Commercial  Assurance  Co.  v.  Hock- 
ing, 115  Pa.  407,  414;  Kennedy  v.  Poor,  151  Pa.  474. 

In  these,  and  other  cases  that  might  be  cited,  the  law  is  defin- 
itively settled  that  where  parties  to  an  executoiy  contract 
agree  that  all  disputes,  arising  in  relation  thereto,  shall  be  first 
submitted  to  the  arbitrament  of  one  or  more  named  persons, 
they  are  bound  by  the  terms  of  submission  and  cannot  seek 
redress  elsewhere  until  the  person  or  persons  so  chosen  have 
been  discharged  by  having  made  an  award,  or  otherwise ;  but 
where  the  agreement  is  to  submit  to  one  or  more  peraons,  to  be 
afterwards  agreed  upon,  the  law  is  diflfereiit.  In  Hartupee  v. 
Pittsburg,  supra,  the  plaintiff  W2is  nonsuited  on  the  ground  that 
his  only  remedy  under  the  contract  was  on  an  award  by  the 
defendant's  mechanical  engineer  who  was  final  arbiter  of  any 
dispute  under  the  contract  in  question,  and  no  such  award  had 
been  made. 

We  are.  satisfied  that  the  affidavit  of  the  defendant  discloses 
no  available  defence  and  the  rule  for  judgment  should  have 
been  made  absolute. 

It  is  therefore  ordered  that  the  record  be  remitted  to  the 
court  below,  with  directions  to  enter  judgment  against  the  de- 
fendant for  the  sum  claimed  by  plaintiff,  unless  other  legal  or 
equitable  cause  be  shown  why  said  judgment  should  not  be 
30  entered. 
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Frank  J.  Matchette  w.  Arthur  Colburn,  Appellant. 

Contract — Construction  of  contract — Affidavit  of  defence. 

FlaintifT  had  a  contract  with  the  World's  Fair  Steamship  Supply  Com- 
pany, cntitlinghim  to  sell  soda  water  on  the  boats  and  docks  of  the  compan}*, 
for  which  he  agreed  to  pay  the  company,  at  the  close  of  each  day's  sales,  iifty 
per  cent  of  the  gross  i*eceipts  of  such  sales,  and  a  further  sura  of  ten  per 
cent  of  each  day's  sales  at  the  close  of  each  day  until  the  total  peixientage 
thus  paid  should  amount  to  $5,000.  He  tmnsfeiTed  this  contract  to 
Dil worth  &  Company,  who  **  agreed  to  pay  over  to  the  World's  Fair 
Steamship  Company,  at  the  close  of  each  day,  sixty  per  cent  of  the  gross 
receipts  from  all  sales  of  soda  water  or  other  soft  drinks  that  they  shall 
have  made  during  each  day,  until  the  totjil  percentage  paid  said  World's 
Fair  Steamship  Supply  Company  shall  amount  to  $5,000,  and  thereafter 
they  shall  pay  to  the  said  World's  Fair  Steamship  Supply  Company  fifty 
per  cent  of  said  gi-oss  receipts,  and  to  pay  to  the  first  party  (plaintiff)  at 
the  close  of  each  day  twelve  and  one  half  per  cent  of  said  gi-oss  I'eceipts 
for  such  day."  Held,  that  plaintiflf  was  entitled  to  twelve  and  one  half 
per  cent  of  the  gross  receipts  for  each  day  from  the  beginning  of  the 
contract,  and  not  merely  from  the  time  when  the  sixty  per  cent  payments 
had  reached  the  amount  of  ^vq  thousand  dollars. 

Argued  Jan.  14,  1895.  Appeal,  No.  25,  July  T.,  1894,  by 
defendant,  from  order  of  C.  P.  No.  1,  Pliila.  Co.,  March  T., 
1894,  No.  280,  making  absolute  a  rule  for  judgment  for  want 
of  a  sufficient  afiSdavit  of  defence.  Before  Sterrett,  C.  J., 
Green,  Williai^is,  McCollum,  Mitchell,  Dean  and 
Fell,  JJ.    Affirmed. 

Assumpsit  for  money  due  under  written  contract. 

Fi-om  the  record  it  appeared  that  plaintiff,  on  April  20, 1893, 
procured  a  written  agreement  from  the  World's  Fair  Steam- 
ship Supply  Company,  entitling  him  to  sell  soda  water,  etc., 
on  the  boats  and  docks  of  said  company,  at  and  near  Chicago, 
for  which  he  agreed  to  pay  the  company,  at  the  close  of  each 
day's  sales,  50  per  cent  of  the  gross  receipts  of  such  sales,  and 
a  further  sum  of  ten  per  cent  of  each  day's  sales  at  the  close 
of  each  day,  until  the  total  per  centage  thus  paid  should  amount 
to  ^,000.  The  extra  ten  per  cent  was  to  be  refunded  to 
Matchette  when  the  company  had  received  f5,000.  On  A  pril  27, 
1893,  Matchette  executed  an  assignment  in  writing  of  all  his 
rights  in  the  contract  of  April  20,  1893,  to  J.  H.  Dil  worth  & 
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Co.  Arthur  Culburn,  the  defendant,  wjis  the  surety  of  J.  II. 
Dilworth  &  Company  for  the  faithful  performance  of  this  con- 
tract.    The  contract  contained  the  following  clause : 

"  Second  parties  (that  is,  J.  H.  Dilworth  &  Co.)  agree  to  pay 
over  to  the  World's  Fair  Steamship  Supply  Com*pany,  at  the 
close  of  each  day,  sixty  per  cent  of  the  gross  receipts  from  all 
sales  of  soda  water  or  other  soft  drinks  that  they  shall  have 
made  during  each  day,  until  the  total  percentage  paid  said 
World's  Fair  Steamship  Supply  Company  shall  amount  to  #5,000, 
and  thereafter  they  shall  pay  to  the  said  World's  Fair  Steam- 
ship Supply  Company  fifty  per  cent  of  said  gross  receipts,  and 
to  pay  to  first  party  (that  is,  Frank  J.  Matchette),  at  tlie  close 
of  each  da}',  twelve  and  one-half  per  cent  of  said  gross  receipts 
for  such  day." 

Plaintiff  claimed  that  Dilworth  &  Co.  had  failed  to  pay  to 
him  twelve  and  one  half  per  cent  of  the  gross  receipts  of  each 
day's  sale  at  the  close  of  each  da}'',  from  July  1  to  Oct.  31, 1893. 

Defendant,  Colburn,  in  his  affidavit  of  defence,  alleged  that 
by  the  terms  of  the  agreement  of  April  27,  1893,  J.  H.  Dil- 
worth &  Co.  were  not  bound  to  pay  anything  to  Matchette, 
until  the  60  per  cent  to  be  paid  to  the  Steamship  Supply  Co. 
liad  amounted  to  $5,000,  and  that  as  these  percentiiges  never 
amounted  to  $5,000,  nothing  ever  became  due  to  Matchette. 
The  affidavit  further  averred  that  defendant  objected  to  a  settle- 
ment between  the  parties  on  any  other  basis,  as  soon  sis  he 
learned  that  they  were  settling  on  a  different  basis,  and  that 
prior  settlements  could  not  be  used  against  him  as  an  interpreta- 
tion of  the  contract. 

The  court  made  absolute  a  rule. for  judgment  for  wMit  of  a 
sufficient  affidavit  of  defence. 

Error  aBsigned  was  above  order. 

E.  Hunn  Hanson,  Charles  Carver  with  him,  for  appellant. 

George  E.  Johnson,  for  appellee. 

Per  Curiam,  Jan.  28, 1895 : 

According  to  the  terms  of  the  agreement  of  April  27,  1893, 
J.  H.  Dilworth  &  Co.  were  bound  to  pay  plaintiff,  "at  th3 
close  of  each  day,  twelve  and  one  half  per  cent  of  said  gross 
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receipts  for  such  day."  It  appears  to  have  been  so  understood 
b}'  the  parties  thereto,  and,  for  more  than  two  monthn,  settle- 
ments wei'e  accordingly  made  upon  that  bnsis.  The  construction 
now  contended  for  by  defendant  was  an  after-tliought,  unwar- 
ranted by  the  language  employed  in  the  agreement.  There 
was  therefore  no  error  in  sustaining  the  construction  contended 
for  by  plaintiff,  and  entering  judgment  in  his  favor  for  want  of 
a  sufficient  affidavit  of  defence. 
Judgment  affirmed. 


Mack  Paving  Co.  v.  Charles  W.  Young  et  ux.,  Appellants.     i66     26? 

Contract — Principal  and  agent — Affidavit  of  defence. 

In  an  action  against  a  mamed  woman  to  recover  the  cost  of  paving  a 
footway,  plaintiffs  avciTed  that  the  contract  was  made  with  defondanfs 
husband,  and  that  defendant  had  authorized  her  husband  to  make  the  con- 
tract. Defendant  in  her  affidavit  of  defence  averred  that  she  had  never 
employed  or  authorized  any  pereon  to  employ  plaintiff  to  do  a  certain  item 
of  work  for  which  payment  was  claimed  in  plaintiff^s  statement;  that  the 
work  was  not  done  in  a  proper  way  nor  in  accoi*dance  with  the  directions ; 
that  plaintiffs  in  doing  the  work  did  more  than  twenty  per  cent  more  work 
than  they  were  ordered  and  employed  to  do,  which  was  unnecessaiy,  and 
for  which  defendant  claims  a  credit  herein  ;  that  a  part  of  the  work  done 
was  not  in  accoi-dance  with  the  proper  grade  of  the  city  regulations,  and 
would  have  to  be  taken  up  and  i*e-laid ;  that  defendant  was  entitled  to 
set  off  the  cost  of  relaying  the  pavement.  Defendant  did  not  give  any 
figures  to  fix  the  amount  claimed.  Held^  that  the  affidavit  of  defence  was 
insufficient  to  prevent  judgment. 

Argued  Jan.  16,  1895.  Appeal,  No.  81,  July  T.,  1894,  by 
defendant,  from  order  of  C.  P.  No.  2,  March  T.,  1894,  No.  421, 
making  absolute  a  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence.  Before  Stebrett,  C.  J.,  Green,  Wil- 
liams, McCoLLUM,  Mitchell,  Dean  and  Fell,  J  J.  Affirmed. 

Rule  for  judgment  for  want  of  sufficient  affidavit  of  defence 
in  assumpsit  for  paving  footway. 

Plaintiffs'  statement  was  as  follows : 

"  Plaintiffs  claim  to  recover  the  sum  of  $114.30,  witli  interest 
from  April  22, 1893,  being  the  amount  due  by  defendant  to 
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[)laintiff8  for  work  and  labor  done  and  perfoimed,  and  material 
furnished,  in  repaving  footway  in  front  of  premises  410  and  412 
South  Front  street,  and  resetting  curb  in  front  of  same,  and 
which  said  work  and  material  were  as  follows : 
45.13  square  yards  of  block  pavement,  with 

pebble  and  pitch  cemented  joints,         .    f  2  00     i90  26 
38.4  square  yards  of  repaving  old  block  pave- 
ment  50    19  20 

24  feet  2  inches  of  curb  reset,      .        .        *        20      4  84 


$11430 
"  Plaintififs  aver  that  the  said  Irene  M.  Young  is  tlie  owner 
of  the  said  premises,  410  and  412  South  Front  street;  that  she 
authorized  Charles  W.  Young,  her  husband,  as  her  agent,  to 
contract  with  the  plaintiflEs  to  do  the  said  work  and  furnish  the 
said  materials  as  set  forth,  and  that  the  said  Charles  W.  Young, 
acting  as  agent  for  the  said  Irene  M.  Young,  and  by  her  author- 
ized and  at  her  instance  and  request,  did  employ  said  plaintiffs 
to  do  the  said  work  and  f  urnisli  the  said  materials,  and  at  the  tiuie 
the  said  work  wiis  done  and  materials  furnished,  the  said  Charles 
W.  Young  did  not  disclose  to  plaintiffs  that  he  was  acting  as 
the  agent  for  the  said  Irene  M.  Young,  his  wife.  Plaintiffs 
aver  that  the  said  work,  as  done  and  the  materials  as  furnished, 
were  necessary  work  and  material  done  and  furnished  to  an*l 
for  the  repair  and  improvement  of  the  sepamte  estate  of  the 
said  Irene  M.  Young,  and  that  the  whole  amount  of  the  said 
claim,  with  interest  from  April  22,  1893,  is  justly  due  and  pay- 
able to  plaintiffs." 

Defendant  in  her  affidavit  of  defence  averred  : 
''That  deponent  never  employed  or  authorized  any  other 
person  to  employ  the  plaintiff  to  do  tlie  work,  38.4  square  yards 
repaving  old  block  paving,  $  .50 — $19.20,  mentioned  in  plain- 
tiffs' statement,  and  is  not  indebted  to  the  plaintiffs  for  the  same. 
"  That  the  work  done  in  the  paving  with  pebble  and  pitch 
was  not  done  in  a  proper  way  nor  in  accordance  with  the  direc- 
tions given  to  the  plaintiffs  to  do  said  work.  That  the  plaintiffs, 
in  doing  this  work,  did  more  than  twenty  per  cent  more  work 
than  they  were  ordered,  directed  and  employed  to  do,  which 
was  unnecessary  and  for  which  the  defendant  claims  a  credit 
herein.     That  a  part  of  the  work  done  in  the  laying  of  said 
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blocks  was  improperly  done,  not  being  laid  according  to  the 
proper  grade  of  the  city  regulations  and  the  survey  department 
of  the  city  and  that  part  must  be  taken  up  and  relaid.  Tlie 
cost  of  wliich  the  defendant  is  entitled  to  set-oflf  in  this  case.'*. 
The  court  made  absolute  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defence. 

Error  OBBigned  was  above  order. 

DeForrest  Ballou^  for  appellant. 

E.  0.  Miehener^  for  appellee,  presented  no  oral  argument. 

Pbb  Cubiam,  Jan.  28, 1895 : 

The  court  was  quite  right  in  holding  that  the  affidavit  of 
defence  was  insufficient  to  carry  the  case  to  the  juiy.  Judg- 
ment was  rightly  entered  in  favor  of  the  plaintiff  company,  and 
there  appeai-s  to  be  no  reason  for  disturbing  it. 

Judgment  affirmed. 


Susan  Gorgas's  Estate.     Catherine  Robinson's  Appeal 

Will— Lapsed  devise— Residuary  clause— Intestacy. 

A  testator  dies  intestate  as  to  a  lapsed  devise  or  bequest  contaiued  in  a 
residuaiy  clause. 

Testator  gave  her  residuary  estate  to  four  persons  to  be  equally  divided 
between  them.  One  of  tliese  i>ersons  died  in  her  lifetime.  There  was 
no  provision  for  a  survivorahip  among  the  residuary  legatees  nor  gift 
over  in  case  of  the  death  of  any  of  them.  The  person  who  was  entitled 
to  ti^e  under  the  intestate  laws  was  a  niece,  as  to  whom  the  testatrix  used 
the  following  language  in  her  will :  '*  I  enteitain  a  feeling  of  love  and 
affection  for  my  niece,  Susan  Gorgas,  of  West  Chester,  and  my  sole  rea- 
son for  not  making  her  a  legatee  under  this  will  is  the  fact  that  she  is 
already  in  receipt  of  a  large  income  derived  from  her  father's  and  uncle's 
estates.'*  Held,  that  the  lapsed  share  of  the  residuary  estate  went  to  the 
niece,  notwithstanding  the  clause  in  the  will  above  quoted. 

Argued  Jan.  16,  1896.  Appeal,  No.  93,  July  T.,  1894,  by 
residuary  legatee,  from  decree  of  O.  C.  Phila.  Co.,  April  T., 
1894,  No.  824,  dismissing  exceptions  to  adjudication.     Before 
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Stebrett,  C.  J.,  Gbbbn,  Williams,  MoCollum,  Mitchell, 
Dean  and  Fell,  JJ.    Affirmed. 

Exceptions  to  adjudication. 

From  the  record  it  appeared  that  Susan  Gorgas  died  March  29, 
1892,  unmarried  and  without  issue.  By  a  codicil  to  her  will 
she  directed  as  follows : 

^^Itern.  All  the  rest,  residue  and  remainder  of  my  estate  of 
every  kind  and  description  (after  ray  interest  in  the  homestead 
property  of  about  eighty  acres,  situate  on  Ridge  Avenue,  Rox- 
borough,  has  been  converted  into  cash  by  my  executor)  I  do 
give,  devise  and  bequeath  unto  Elizabeth  Lehman,  Hester  Hoff- 
man, Catherine  Robinson  and  George  A.  Hinkle,  to  be  divided 
among  them  in  equal  shares  absolutely.  In  all  other  respects, 
except  as  herein  set  forth,  I  hereby  re-affiim  and  re-publish  my 
last  will  and  testament  and  previous  codicil." 

One  of  the  clauses  of  her  will  was  as  follows : 

^^I  entertain  a  feeling  of  love  and  affection  for  my  niece 
Susan  Gorgas  of  West  Chester,  and  my  sole  reason  for  not 
making  her  a  legatee  under  this  will,  is  the  fact  that  she  is 
already  in  the  receipt  of  a  large  income  derived  from  her  fa- 
ther's and  uncle's  estates." 

Elizabeth  Lehman  died  in  the  lifetime  of  Susan  Gt>rgas. 
The  auditing  judge,  Penrose,  J.,  awarded  one  fourth  of  the 
residuary  fund  to  each  of  tlie  three  surviving  residuai-y  legatees, 
and  one  fourth  to  Susan  Gorgas,  the  younger,  as  next  of  kin 
or  heir  of  testatrix. 

Exceptions  to  the  adjudication  were  dismissed  by  the  court, 
in  the  following  opinion  by  Ferguson,  J. : 

^^  It  is  no  doubt  settled  as  to  the  law  of  this  state  that  if  a  leg- 
acy, from  anj'  cause,  lapses,  it  falls  into  and  becomes  a  part  of 
the  residuary  estate,  and  is  to  be  distributed  under  the  provis- 
ions of  that  clause  of  the  testator's  will ;  but  if  the  lapse  is  of 
a  devise  or  bequest  contained  in  the  residuary  clause  itself, 
then  the  testator  must,  with  reference  thereto,  be  cousidei^d  as 
liaving  died  intestate.  To  sustain  this  view  of  the  law,  it  is 
only  necessary  to  refer  to  the  recent  cases  of  Vaux's  Appeal, 
156  Pa.  194,  and  Gray's  Estate,  147  Pa.  67,  where  this  whole 
subject  is  fully  considered.  In  the  case  now  under  consider- 
ation, the  testator  gave  her  residuary  estate  to  four  pei-sons,  to 
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be  equally  divided  between  them.  One  of  them  died  in  her 
lifetime,  and  her  share  lapsed.  Thei-e  was  no  provision  for  sur- 
vivoi-ship  among  the  residuaiy  legatees  or  gift  over  in  case  of 
the  death  of  any  of  them,  and  therefore,  under  the  law  as  above 
stated,  there  was  an  intestacy  as  to  this  share. 

"It  happened,  however,  that  the  person  who  is  entitled  to 
take  under  the  intestate  laws  is  a  niece,  as  to  whom  the  testa- 
trix said  in  her  will :  *  I  entertain  a  feeling  of  love  and  affection 
for  my  niece,  Susan  Gorgas,  of  West  Chester,  and  my  sole  rea- 
son for  not  making  her  a  legatee  under  this  will  is  the  fact  that 
she  is  already  in  receipt  of  a  large  income  derived  from  her 
father^s  and  uncle's  estates.' 

"  It  was  contended  that,  as  the  testatrix,  by  this  clause  of 
her  will,  manifested  an  intention  to  exclude  her  niece  from  any 
participation  in  her  estate,  and  as  she  knew  this  niece  would  be 
entitled  thereto  under  the  intestate  laws,  and  as  it  is  presumed 
that  a  pei-son  who  makes  a  will  does  not  intend  to  die  intestate 
as  to  any  portion  of  their  estate — it  follows,  that  the  testatrix 
meant  that  the  survivors  of  those  named  in  he^  residuary  clause 
were  to  take  the  share  of  any  of  them  that  died.  But  the  testa- 
ti*ix  does  not  say  this  in  her  will,  and,  in  the  absence  of  any  dec- 
laration upon  her  part,  we  cannot  so  conclude.  While  it  is  no 
doubt  the  fact  that  for  the  reason  wliich  she  states  she  did  not 
intend  that  this  niece  should  share  in  her  estate,  yet  it  is  also  a 
fact  that  by  reason  of  the  death  of  one  of  the  residuary  legatees 
there  is  an  intestacy  as  to  one  share  of  the  residue  of  her  estate, 
and  this  niece  is  the  person  entitled  thereto. 

"  The  clause  quoted  gives  the  reason  why  the  niece  was  not 
named  as  a  legatee,  but  this  does  not  preclude  her  from  taking 
any  portion  of  this  estate  to  which  she  would  be  entitled  under 
the  intestate  laws.  She  certainly  has  no  claim  under  tlie  will 
and  does  not  make  any,  but  this  is  no  reason  why  she  should 
be  prohibited  from  taking  what  the  law  gives  her. 

"  In  Hancock's  Appeal,  112  Pa.  532,  we  have  a  much  stronger 
case  presented.  The  testator  gave  and  bequeathed  ^  to  Thomas 
Hancock,  son  of  my  sister  Jane  Hancock,  only  one  sixth  of  such 
portion  as  the  law  would  give  to  said  Jane  Hancock,  and  the 
^-emaming  five-sixths  to  be  divided  among  my  other  brothers 
and  sisters  or  their  heii-s.'  He  died  intestate  as  t.o  the  bulk  of 
bis  estate,  which  passed  under  the  residuary  clause  and  which 
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amounted  to  nearly  $300,000.  In  this  case  there  was  an  appar- 
ent attempt  in  tertfis  to  limit  Thomas  Hancock's  interest  in 
this  estate  to  one  sixth  of  what  would  have  been  his  mother's 
share  in  case  of  intestacy,  but  notwithstanding  this,  the  Supreme 
Court  held  that,  as  the  testator  died  intestate  as  to  his  resid- 
uary estate,  Thomas  was  entitled  to  participate  therein  with  the 
othei-s  interested  and  take  his  full  share  thereof  under  the  intes- 
tate laws. 

^^  The  exceptions  are  dismissed  and  adjudication  confirmed." 

JErrors  asngned  were  dismissal  of  exceptions  to  adjudication 
and  decree,  but  not  quoting  them. 

William  W.  Porter^  Frederick  J,  Q-eiger  and  Q-eorge  Q.  Hor- 
witz^  with  him,  for  appellant,  cited :  Craighead  v.  Given,  10  S. 
&  R.  351 ;  Gray's  Est.,  147  Pa.  67 ;  Wain's  Est.,  156  Pa.  194 ; 
Little's  Ap.,  81  Pa.  190. 

J".  JB.  TownBend^  for  appellee,  cited :  Hancock's  Ap.,  112  Pa. 
644. 

Per  Curiam,  Jan.  28, 1895: 

After  making  sundry  bequests,  etc.,  the  testatrix  gave  "  all 
the  rest,  residue  and  remainder  of  "  her  estate  to  four  persons, 
by  name,  "  to  be  divided  among  them  in  equal  shares  abso- 
lutely." She  made  no  provision  for  survivorship  or  gift  over 
in  case  either  of  the  residuary  legatees  should  die  in  her  life- 
time. One  of  them  did  predecease  her,  and  the  court,  rightly 
holding  that  there  was  a  lapse  as  to  that  shai*e,  awarded  the 
same  to  a  niece  who  was  entitled  to  take  under  the  intestate 
law.  This,  as  is  clearly  shown  in  the  opinion  of  the  orphans' 
coui-t,  is  in  accordance  with  the  well  settled  law  of  this  state, 
that,  as  to  a  lapsed  devise  or  bequest  contained  in  a  residuary 
clause,  the  testator  must  be  regarded  as  having  died  intestate. 
There  is  nothing  in  the  will  under  consideration  to  take  this 
case  out  of  the  general  rule.  For  reasons  given  in  the  opinion 
referred  to,  the  decree  should  not  be  disturbed. 

Decree  affirmed  and  appeal  dismissed  with  costs  to  be  paid 
by  appellant. 
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Robert  Wilson  et  ux.,  Appellants,  v.  James  H.  Bond 

&  Brother. 

Affidavit  of  defence— Contract—Sheriff's  sale— Act  of  April  22,  t8r>6. 

Plaintiff  owned  a  lot  of  ground  which  was  about  to  be  sold  at  sheriff*.^ 
sale.  The  value  of  the  lot  was  in  excess  of  its  incumbrances.  Defend- 
ants, who  were  plaintiffs  brothers,  agreed  in  writing  to  attend  the  sale, 
and  tiy  and  buy  the  property,  and  if  they  bought  it  to  hold  it  for  plain- 
tiflTs  benefit,  or  reconvey  it  to  her  upon  the  payment  of  the  amount  paid 
by  them  together  with  the  expenses.  It  was  further  agi*eed  that  if  plaintiff 
was  either  unable  or  unwilling  to  take  it  back,  that  then  defendants  should 
pay  her  for  it  at  a  certain  pi-ice,  upon  which  they  were  to  be  allowed  credit 
for  the  amount  bid  at  the  sheriff^s  sale,  and  the  incumbrance  against  the 
lot  not  discharged  by  the  sale.  Plaintiff  did  not  take  back  the  lot,  hut 
claimed  a  balance  due  her  under  the  contract,  and  fifteen  years  afterwards 
brought  suit  to  recover  it.  Defendants  filed  an  affidavit  of  defence  in  which 
they  denied  that  plaintiff  had  any  claim,  and  averred  that  she  had  never 
made  any  claim  upon  them  until  shortly  before  suit  was  brought,  and  that 
plaintiff  had  acknowledged  that  she  had  been  fully  settled  with  by  defend- 
ants. The  affidavit  of  defence  did  not  refer  to  the  act  of  April  22,  18o6, 
P.  L.  632.  Held^  that  a  rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence  was  properly  discharged. 

Argued  Jan.  17,  1895.  Appeal,  No.  97,  July  T.,  1894,  by 
plaintiffs,  from  order  of  C.  P.  No.  1,  Phila.  Co.,  March  T.,  1894, 
No.  511,  discharging  a  rule  for  judgment  for  want  of  a  suffi- 
cient affidavit  of  defence.  Before  Sterrett,  C.  J.,  Green, 
Williams,  McCollum,  Mitchell,  Dean  and  Fell,  JJ. 
Affirmed. 

Assumpsit  for  balance  under  agreement  in  writing. 

From  the  record  it  app)eared  that  Lydia  A.  Wilson  was  a 
sister  of  defendants.  On  Oct.  6,  1879,  the  pifirties  entered  into 
an  agreement  in  writing,  the  material  portions  of  which  were 
as  follows : 

"  Agreement,  made  between  James  H.  Bond  and  Geoi-ge  S. 
Boud,  copartners  trading  as  Boud  &  Bro.,  dealers  in  cham- 
pagne cider  and  cider  vinegar,  in  the  city  of  Philadelphia,  of  the 
one  part,  and  Lydia  Ann  Rogers,  widow,  of  the  same  j)lace,  of 
the  other  pai-t :  Whereas  certain  real  estate  in  the  city  (describ- 
ing it)  is  advertised  for  public  sale  under  a  certain  writ  of  ven- 
VOL.  CLXVI — 18 
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ditioni  exponas  by  the  sheriff  of  Philadelphia  county  on  Oct  6, 
1879 :  And  whereas  the  said  property  is  believed  to  be  of  value 
considembly  in  excess  of  any  incurabrances  thereon  and  is 
owned  in  fee  simple  by  the  said  Lydia  Ann  Rogers:  And  the 
said  Lydia  Ann  Rogers  is  unable  to  attend  the  said  sale  and  is 
desirous  of  protecting  her  interest  in  the  said  property  :  Now 
this  agreement  witnesseth: 

*'  First,  that  they,  the  said  Bond  &  Bro.,  will  attend  the  said 
sale  and  will  bid  thereat  upon  the  said  property  and  that  if 
they  the  said  Bond  &  Bro.  shall  become  the  purchasers  thereof, 
they  will  hold  the  same  for  the  benefit  of  the  said  Lydia  Ann 
Rogei-s  and  as  trustee  for  her,  and  will  direct  that  the  said 
property  be  conveyed  to  her  by  the  sheriff  or  at  any  time  re- 
convey  the  same  to  her  in  fee  simple,  upon  payment  to  them, 
by  the  said  Lydia  Ann  Rogers,  of  the  amount  bid  and  paid  by 
them  for  the  said  property  at  the  said  sale  and  any  expenses 
connected  therewith  or  with  the  reconveyance  of  the  said 
property. 

"  Second.  That  if  the  said  Lydia  Ann  Rogers  shall  be  una- 
ble or  unwilling  to  have  a  reconveyance  of  the  said  property 
made  to  her  upon  the  terms  above  mentioned,  that  then  the 
said  Boud  &  Bro.  shall  account  and  pay  to  her  at  any  time 
within  one  month  after  the  delivery  of  the  sheriff's  deed  to 
the  said  Boud  &  Brother  an  account  (amount)  of  money  equal 
to  the  difference  between  the  sum  of  nine  thousand  dollars 
and  the  aggregate  amount  bid  at  the  said  sale  by  the  said 
Boud  &  Bro.  and  of  the  principal  of  the  ground  rent  of  two 
hundred  and  eighty-eight  dollars  per  annum  on  said  prop- 
erty and  of  any  other  incumbmnce  thereon  which  shall  not  be 
discharged  by  said  sale ;  the  intention  hei'Cin  being  and  it  is  so 
agreed  that  the  said  Boud  &  Bro.  shall,  as  between  themselves 
and  the  said  Lydia  Ann  Rogei's,  for  the  consideration  hei*ein 
mentioned  and  of  other  good  and  valuable  considerations  them 
thereunto  moving,  purchase  and  take  the  said  property  as  of 
the  price  and  value  and  for  the  consideration  of  nine  thousand 
dollars,  and  that  after  first  deducting  from  that  sum  the  amount 
of  said  incumbrances  and  the  amount  bid  by  the  said  Boud  & 
Bro.  at  the  said  sale  for  the  said  property  and  for  which  they 
shall  become  the  purchasers  thereof  at  said  sale,  shall  account 
and  pay  to  her  the  balance  or  difference  as  aforesaid.    And, 
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upon  the  said  payment  to  her,  that  they  the  said  Boud  &  Bro. 
shall  have  and  take  a  title  in  absolute  fee  simple  in  the  said 
property  under  the  sheriff's  deed  to  them,  free  and  discharged 
from  any  trust  for  or  obligation  to  the  said  Lydia  Ann  Rogers." 

Plaintiff  averi*ed  in  her  statement  that  defendants  bought  the 
land  and  took  the  sheriff's  deed  in  their  own  name  on  Nov.  22, 
1879,  and  entered  into  possession,  improved  the  premises,  and, 
owing  to  plaintiff's  inability  to  have  a  reconveyance,  they  have 
since  remained  the  owners  thereof ;  that  the  price  they  bid  and 
paid  for  it  at  the  sheriffs  sale  was  #3,400.  The  only  incum- 
bmnce  was  a  ground  rent  (principal),  $4,800.  Deducting  tlie 
aggregate  of  these  two  amounts,  viz.,  $8,200,  from  the  price 
Boud  &  Bro.  had  agreed  to  allow  plaintiff,  viz.,  $9,000,  there 
remained  a  balance  due  her  of  $800,  which  was  not  paid. 

George  S.  Boud,  one  of  the  defendants,*  averred  in  the  affi- 
davit of  defence  as  follows : 

"  He  is  advised,  and  therefore  avers,  that  the  plaintiffs  state- 
ment filed  does  not  make  out  for  her  a  prima  facie  case  upon 
which  judgment  ought  to  be  entered  for  her. 

^^  Nevertheless  he  says  he  has  a  good  defence  on  the  merits 
of  this  case,  which  defence  is  as  follows : 

"  The  plaintiff's  property  was  advertised  for  sale  by  the  sheriff 
on  the  day  the  said  agreement  was  signed.  She  begged  affiant 
and  his  brother  James,  now  deceased,  to  bid  it  up  or  buy  it  in 
for  her  to  save  a  sacrifice.  Her  counsel  then  drew  up  the  con- 
ti'act  sued  on,  which  they  signed  without  fully  comprehending 
its  legal  effect*  They  did  bid  the  property  up  to  its  full  value, 
but  she  neglected  to  take  her  sheriff's  deed,  and,  at  the  last 
moment,  to  save  her  again,  they  were  obliged  to  raise  the  whole 
of  the  consideration  money  at  great  sacrifice  to  themselves  and 
pay  it  in  to  the  sheriff.  She  removed  all  the  personal  property 
that  was  worth  taking  away;  she,  knowing  full  well  that  the 
property  had  already  cost  them  more  than  it  was  worth,  never 
made  any  claim  or  pretence  that  they  owed  her  anything  on 
account  of  said  agreement,  although  she  was  living  part  of  the 
time  in  my  said  brother's  family,  being  a  near  relative,  on 
friendly  terms  with  both  of  us.  On  the  contrary,  I  am  informed, 
believe  and  expect  to  be  able  to  prove  that  she  has  acknowl- 
edged that  she  had  been  fully  settled  with  by  my  brother  and  me. 

^^It  is  not  true,  as  stated  in  said  statement  filed,  that  she  '  on 
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Dec.  1, 1879,  notified  the  defendants  that  she  had  elected  to 
allow  defendants  to  retain  the  said  property  and  to  account  to 
and  pay  her  within  one  mouth  after  the  delivery  of  the  sherifTs 
deed«'  On  the  contrary,  though  we  have  frequently  met  on 
the  most  friendly  terms,  she  has  never  claimed,  or  pretended  to 
claim,  anything  on  account  of  said  agreement.  The  first  inti- 
mation we  ever  received  was  shortly  before  suit  brought,  I  g^t  a 
letter  from  her  counsel  wishing  me  to  compromise  the  claim. 
I  never  have,  and  I  do  not  now,  admit  that  they  had  any  claim." 
Kule  for  judgment  for  want  of  sufficient  affidavit  discharged. 

Error  assigned  was  above  order. 

William  H.  Peace^  Theodore  McFadden  with  him,  for  appel- 
lant, cited,  as  to  affidavit  of  defence :  Ry.  v.  Spencer,  156  Pa. 
85 ;  Bank  v.  Stadelman,  153  Pa.  684 ;  Langfeld  v.  Lyon,  182 
Pa.  441 ;  Strodes  v.  Bonlieyo,  180  Pa.  461. 

As  to  claim  of  limitation :  Act  of  April  22,  1856,  P.  L.  582; 
Robinson  v.  Montgomery,  8  Dist.  R.  661 ;  Fox  v.  Hindn,  1  Dist 
K.  608 ;  Com.  v.  Payton,  1  Dist.  R.  609,  and  note ;  Heller  v. 
Ins.  Co.,  151  Pa.  101 ;  Clark  v.  Trindle,  52  Pa.  492;  Webster 
V.  Webster,  58  Pa.  161 ;  Williard  v.  Williard,  56  Pa.  119 
Douglass  V.  Lucas,  68  Pa.  9 ;  McNinch  v.  Trego,  78  Pa.  52 
Evans's  Ap.,  81  Pa.  278 ;  Barrett  v.  Bamber,  81  Pa.  247 
Harris  v.  Harris,  70  Pa.  170 ;  Harper's  Ap.,  64  Pa.  815. 

Lewis  Stover^  for  appellee,  not  heard,  cited,  as  to  insufficiency 
of  statement:  Heller  v.  Ins.  Co.,  151  Pa.  101;  Bartoe  v.  Guck- 
ert,  158  Pa.  124 ;  Hutchinson  v.  Woodwell,  107  Pa.  506 ;  Strock 
V.  Com.,  90  Pa.  272;  Barr  v.  Duncan,  76  Pe.  895;  Bank  v. 
Soap  Co.,  161  Pa.  134;  Way  v.  Hooton,  156  Pa.  20;  Bank  v, 
Kopitzsch  Co.,  161  Pa.  184. 

Per  Curiam,  Jan.  28, 1895 : 

The  rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defence  was  rightly  discharged.  There  is  nothing  in  the  ease 
that  requires  discussion. 

Judgment  affirmed. 
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Mary  L.  Stafford,  Appellant,  v.  Richard  G.  Devereux. 

CofUrae^— Evidence — Question  for  jury. 

In  an  action  by  a  sister  against  a  brottier  for  board,  where  the  evidence 
for  plaintiff,  although  contradicted,  tends  to  show  that  plaintiff  and  de- 
fendant lived  with  their  sisters  in  a  house  left  by  their  parents  as  a  com- 
mon home,  and  that  it  was  understood  among  all  parties  that  an  agreement 
for  board,  so  far  as  it  related  to  defendant,  would  be  fully  complied  with 
by  the  performance  of  services  about  the  house,  and  that  he  fully  per- 
formed the  services,  the  case  is  for  the  jury,  and  a  verdict  and  judgment 
for  defendant  will  be  sustained. 

Argued  Jan.  17, 1895.  Appeal,  No.  102,  July  T.,  1894,  by 
plaintiff,  from  judgment  of  C.  P.  No.  2,  Philadelphia  County, 
Dec.  T.,  1889,  No.  526,  on  verdict  for  defendant.  Before  Ster- 
BBTT,  C.  J.,  Geeen,  Williams,  McCollxtm,  Mitchell,  Dean 
and  Fell,  JJ.    Affirmed. 

Assumpsit  to  recover  board  alleged  to  be  due  under  an  agree- 
ment in  writing.    Before  Jenkins,  J. 

At  the  trial  it  appeared  that  plaintiff  and  defendant  lived 
with  their  sisters  in  a  house  left  by  their  parents  as  a  common 
home.  The  agreement  upon  which  suit  was  brought  was  as 
follows : 

'*  This  agreement  of  lease,  made  this  twelfth  day  of  July, 
1886,  between  Richard  G.  Devereux,  Helen  Devereux,  Anna 
F.  Devereux  and  Mary  L.  Devereux,  co-heii-s  of  Mary  Coats 
Devereux,  deceased,  on  the  one  part,  and  Mary  L.  Devereux, 
on  her  own  behalf,  on  the  other  part:  Witnesseth,  that  the 
party  of  the  second  part  agrees  to  lease  from  the  pai-ties  of  the 
tii-st  part  all  that  certain  tenement  belonging  to  the  parties  of 
the  first  part,  situate  at  No.  818  Pine  street,  in  the  city  of 
Philadelphia,  on  the  terms  and  conditions  as  follows:  The 
yearly  rental  to  be  the  sum  of  tliree  hundred  and  sixty-five 
duUai-s  payable  as  follows :  The  sum  of  two  hundred  and  fifty 
dollara  to  be  applied  to  the  payment  of  the  interest  on  the 
mortgage  held  by  the  Philadelpiiia  Saving  Fund  Society  in 
semi-annual  paj^ments  on  the  thirteenth  days  of  January  and 
J  uly,  the  balance  to  be  applied  to  the  payment  of  the  taxes 
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and  water  rent.  The  necessaiy  repairs  to  be  paid  by  the  par- 
ties of  the  first  part,  share  and  share  alike. 

"  Any  of  the  parties  of  the  first  part  remaining  on  the  prem- 
ises agree  to  pay  to  the  party  of  the  second  part  such  amount 
of  board  as  may  be  mutually  agreed  upon,  which  is  hereby 
fixed  at  the  sum  of  two  dollars  and  fifty  cents." 

Defendant  offered  evidence  which  tended  to  show  that  it  was 
understood  among  the  parties  that  defendant  was  to  do  certain 
services  about  the  house  in  return  for  his  board,  and  that  his 
part  of  the  agreement  would  be  fully  complied  with  by  his  per- 
formance of  such  services.  He  also  offered  evidence  to  show 
that  such  services  had  been  performed. 

The  court  charged  in  part  as  follows : 

"  [It  is  alleged  upon  the  part  of  the  plaintiff  that  her  brother, 
who  was  living  in  the  house,  was  to  pay  her  $2.50  according  to 
the  contract.  That  is  what  the  contract  says;  but  all  the  other 
people  to  the  contract  agree  that  as  to  Richard  he  was  not  to 
pay  the  $2.50 ;  that  he  did  chores  about  the  house.]  [8]  [In 
fact  there  has  not  been  a  witness  upon  the  stand  but  what 
admits  that  he  did  something.  Even  the  plaintiff  herself  says 
so ;  and  the  washerwoman  thought  that  she  had  a  right,  or  at 
least  thought  that  she  was  not  transcending  her  power  when 
she  suggested  to  him  that  he  might  bring  up  coal.  These 
things  are  straws  which  show  which  way  the  wind  blows,  and 
are  proper  to  be  considered  by  you  in  coming  to  a  conclusion. 
That  same  good  woman  said  that  he  complained  when  he  had 
to  answer  the  bell,  which  would  seem  to  my  mind  to  carry  the 
idea  that  it  was  somewhat  incumbent  upon  him  to  answer  the 
door  bell.  This  washerwoman,  who  was  there  as  general  house 
cleaner,  testifies  as  to  many  other  things ;  she  says  that  when 
she  went  there  in  the  mornings  she  would  find  the  fires  made ; 
she  did  not  know  who  did  it ;  the  defendant  says  he  did  it  and 
the  plaintiff  herself  says  that  sometimes  he  did  it.  The  other 
sisters  who  were  living  in  the  house  say  that  he  always  did  it,  and 
that  he  acted  the  part  of,  perhaps,  waitress  and  chambermaid 
around  that  house.  It  is  for  you  to  determine  whether  he  has 
shown  to  you  that  that  is  what  he  did  do,  and  that  in  consider- 
ation of  those  servicps  he  was  not  to  pay  any  board.  If  you 
find  that  that  is  true,  your  verdict  ought  to  be  for  the  defend- 
ant.] [4]     If  you  find  it  is  not  true,  your  verdict  ought  to  be 
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for  the  plaintiff.    The  plaintiff  cannot  claim  any  more  than 
for  six  years  prior  to  the  commencement  of  this  suit,  which  was 
in  January,  1890,  if  you  should  find  for  her." 
Plaintiff's  point  was  among  othei's,  as  follows : 
^'4.  If  the  jury  believe  that  the  defendant's  alleged  services 
were  rendered  to  plaintiff  without  the  expectation  of  com- 
pensation therefor  at  the  time  the  services  were  rendered,  the 
defendant  cannot  now  legally  claim  compensation   therefor. 
Answer  :  I  affirm  that  point,  and  in  affirming  that  point  I  may 
say  it  cuts  both  ways ;  that  if  board  was  furnished  under  those 
terms,  the  plaintiff  cannot  claim  board."  [1] 
Defendant's  point  wns  among  others  as  follows : 
"L  If  the  jury  believe  that  the  plaintiff  and  defendant  lived 
with  their  sisters  in  the  house  left  by  their  pai-ents  as  a  com- 
mon home,  and  that  it  was  understood  between  all  parties  that 
the  agreement,  so  far  as  it  relates  to  the  defendant,  would  be 
fully  complied  with  by  the  performance  of  services  about  the 
house,  and  that  he  fully  performed  the  services  agreed  to  be 
performed  by  him,  the  plaintiff  cannot  recover."    Affirmed.  [2] 
Verdict  and  judgment  for  defendant*    Plaintiff  appealed. 

Errors  assigned  were  (1-4)  above  instructions ;  (5-10)  ad- 
mission of  evidence  as  to  performance  of  services  by  defendant ; 
quoting  instructions,  bills  of  exceptions  and  evidence. 

A.  JE.  StochwelU  for  appellant,  cited :  Mayfaith's  Ap.,  2  Atl. 
R.  28 ;  Picken's  Est,  14  W.  N.  407  :  Miller's  Ap.,  100  Pa.  568 ; 
Jones  V.  Woods,  76  Pa.  408;  Wodock  v.  Robinson,  148  Pa. 
503 ;  Bowman  v.  Tagg,  19  W.  N.  147 ;  Thome  v.  Warfflein, 
100  Pa.  519 ;  Martin  v.  Berens,  67  Pa.  459 ;  Jackson  v.  Cly- 
mer,  43  Pa.  79;  Archer  v.  Dunn,  2  W.  &  S.  827;  McDowell 
V.  Tyson,  14  S.  &  R.  299. 

N.  Dubois  Miller^  for  appellee,  cited :  Montz  v.  Morris,  89  P^. 
892. 

Per  Cubiam,  Jan.  28, 1895 : 

There  is  nothing  in  either  of  the  ten  specifications  of  error 
that  requires  a  reversal  of  the  judgment.  Plaintiff's  case  de- 
pended on  questions  of  fact,  as  to  which  there  was  such  con- 
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flict  of  testimony  as  necessarily  carried  the  case  to  the  jury. 
Their  verdict  in  favor  of  the  defendant  implies  a  finding  of  con* 
trolling  facts  against  the  plaintiff. 
Judgment  affirmed. 


Charlotte  S.  Engles's  Estate.     Appeal  of  Phila.  Trust, 
Safe  Deposit  &  Ins.  Co.,  Trustee. 

Will— Annuity— Construction  of  unU, 

Testatiix  gave  the  residue  of  her  estate  to  a  trustee  to  pay  over  "  one 
eighth  pai*t  of  tlie  income  thereof,  not  exceeding  four  hundred  dollars  per 
Hnnum  (everything  in  excess  of  that  sum  to  go  into  the  residue  of  the 
income  of  my  estate),  in  equal  quaiterly  instalments,  to  Rebecca C.  Schott, 
(laughter  of  my  brother  James,  for  and  during  the  term  of  her  natural 
life,  to  be  applied  by  her,  without  the  duty  of  filing  any  account,  to  the 
maintenance  of  herself  and  of  Daisy  R.  Schott,  until  Daisy  shall  have 
attained  the  age  of  twenty-one  years,  and  thereupon  her  interest  in  this 
annuity  ceasing,  to  pay  out  of  the  principal  of  my  residuaiy  estate  seven 
tliousimd  dollars  to  the  said  Daisy  K.  Schott,  this  legacy  to  lapse  if  she  die 
before  the  age  of  twenty-one."  Held^  that  the  annuity  to  Rebecca  C.  Schott 
did  not  cease  upon  Daisy  R.  Schott  i*eaching  her  majonty,  and  receiving 
her  legacy  of  seven  thousand  dollars. 

Argued  Jan.  17,  1895.     Appeal,  No.  103,  July  T.,  1894,  by 
the  trustee,  from  decree  of  O.  G.  Phila.  Co.,  sustaining  excep 
tious  to  adjudication.     Before  Sterrett,  C.  J.,  Green,  Wil- 
liams, McCoLLUM,  Mitchell,  Dean  and  Fell,  JJ.  Affirmed. 

Exceptions  to  adjudication. 

The  facts  appeal*  by  tlie  opinion  of  the  court  below,  which 
was  as  follows,  by  Hanna,  P.  J. : 

^^  The  question  here  presented  is  again  one  of  intention,  and 
this  can  be  best  arrived  at  by  a  consideration  of  the  entire  will: 
Keinoehl  v.  Shirk,  119  Pa.  108;  Baker  and  Wheeler's  Appeal, 
115  Id.  590 ;  and  ^  where  there  is  no  ambiguity  in  the  terms  of 
the  will  a  doubt  suggested  b}'  extraneous  circumstances  cannot 
be  pennitted  to  a£fect  its  construction.'  Gordon,  Justice,  in 
case  last  cited,  following  Sponsler's  Appeal,  107  Pa.  96. 

"Testatrix  devised  and  bequeathed  all  the  residue  of  her 
estate  to  trustees  to  hold  and  pay  the  income,  inter  alia,  as  fol- 
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lows:  *To  pay  over  another  one  eighth  part  of  the  income 
thereof,  not  exceeding  $400  per  annum  (everything  in  excess 
of  that  sum  to  go  into  the  residue  of  the  income  of  my  estate), 
in  equal  quarterly  payments,  to  Rebecca  C.  Schott,  daughter 
of  my  brother  James,  for  and  during  the  term  of  her  natural 
life,  to  be  applied  by  her,  without  the  duty  of  filing  any  account, 
to  the  maintenance  of  herself  and  of  Daisy  R.  Schott,  until  Daisy 
shall  have  attained  the  age  of  twenty-one  yeai-s,  and  thereupon 
her  interest  in  this  annuity  ceasing,  to  pay  out  of  the  principal 
of  my  residuary  estate  $7,000  to  the  said  Daisy  R.  Schott ; 
this  legacy  to  lapse  if  she  die  before  the  age  of  twenty-one 
years.* 

"  At  the  death  of  testatrix  Daisy  R.  Schott  was  a  minor.  The 
annuity  was  paid  to  Mi*s.  Schott  until  Daisy  attained  her  major- 
itjs  since  which  time,  it  being  recognized  by  the  trustees  that 
the  latter's  interest  in  the  annuity  ceased,  she  has  been  paid 
her  legacy  of  $7,000.  But  it  is  now  contended  that  Mrs.  Schott's 
interest  in  the  annuity  also  ceased  upon  Daisy  reaching  lawful 
age,  and  she  is  theriefore  no  longer  entitled  to  it,  although  it  is 
expressly  dii*ected  to  be  paid  to  her  *in  equal  quarterly  pay- 
ments ....  during  the  term  of  her  natural  life.'  But  we 
cannot  agree  with  this  construction  of  the  language  of  the  will. 
And  although  the  clause  quoted  is  not  skillfully  prepared,  we 
fail  to  discover  that  it  admits  of  any  ambiguity.  In  the  first 
place,  there  is  a  clear  and  unequivocal  gift  of  one  eighth  of  the 
income  to  the  extent  of  four  hundred  dollars  per  annum.  And 
in  the  next  place,  in  equally  clear  and  express  terms,  it  is 
directed  to  be  paid  to  Mrs.  Schott  ^  during  the  term  of  her 
natural  life.'  Again,  the  object  of  the  gift  is  stated  to  be  for 
her  maintenance  and  that  of  Daisy  R.  Schott  as  long  as  she 
remained  a  minor. 

"  But  it  was  to  be  applied  in  her  discretion,  and  for  which 
she  was  not  called  upon  to  account,  unless  she  should  be  guilty 
of  malversation.  Biddle's  Appeal,  80  Pa.  258.  Now,  while  it 
cannot  be  disputed  that  Daisy  R.  Schott  having  survived  her 
minority  is  entitled  to  her  legacy,  where  is  there  any  expression 
in  the  will  showing  the  intention  of  testatiux  to  be  in  that  event 
Mrs.  Schott  shall  no  longer  continue  to  i-eceive  her  annuity? 
After  a  careful  considemtion  of  the  clause  of  the  will  above 
quoted  and  all  the  provisions  of  the  will,  we  are  unable  to  ascer- 
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tain  any  such  intention.  It  is,  however,  thought  to  be  shown 
by  the  expre&sion  used  by  testatrix  in  connection  with  the  indi* 
cation  of  her  wish  that  Daisy  be  maintained  also  out  of  the 
annuity  until  she  reached  the  age  of  21  yeara,  viz :  'and  there- 
upon her  interest  in  this  annuity  ceasing,'  she  shall  be  paid 
the  sum  of  17,000.  And  that  the  pronoun  her  referred  to  Mrs. 
Schott,  and  not  to  Daisy.  But  this  view  is  clearly  in  violation 
of  the  rule  of  grammatical  constmction ;  and  the  proper  ante- 
cedent referred  to  is  Daisy  R.  Schott,  not  Mrs.  Rebecca  Schott. 
The  latter  did  not  have  any  interest  in  the  annuity.  It  was 
given  to  her  absolutely  for  life.  But  Daisy  had  that  which 
was  recognized  by  testatrix  as  an  'interest'  therein,  viz :  'main- 
tenance duiing  her  minority,'  and  this  interest  in  the  annuity 
the  testatrix  undoubtedly  intended  to  cease  when  Daisy  reached 
her  majority.  The  reason  no  doubt  was  that  then  she  could 
be  maintained  by  the  income  from  her  legacy  and  would  no 
longer  need  for  this  purpose  any  portion  of  the  annuity. 
That  this  is  the  proper  conclusion  we  think  is  shown  by  the 
clause  in  the  will  immediately  preceding  the  one  in  question. 
There  testatrix  gives  a  similar  annuity  to  Mrs.  Ridgely  Schott 
to  be  applied  by  her,  without  the  duty  of  accounting,  to  the 
maintenance  and  education  of  Charlotte  Engles  Schott,  until 
she  shall  have  reached  the  age  of  21,  and  thereupon  (this  an- 
nuity ceasing)  to  pay  to  Charlotte  Engles  Schott  $7,000,  and 
Mrs.  Ridgely  Schott  $2,000. 

"  Here  it  will  be  observed  she  expressly  declares  the  annuity 
shall  cease  upon  Charlotte  reaching  the  age  of  21,  and  bequeaths 
a  legacy  to  the  former  annuitant.  Thus  she  was  abundantly 
able  to  express  her  intention.  And  when  in  the  next  item  of 
her  will  she  gives  an  annuity,  expressed  in  correct  and  tech- 
nical language,  for  the  life  of  the  annuitant,  charged  with 
maintenance  during  minority  only,  and  at  the  expiration  of 
which  bequeaths  to  the  late  minor  a  pecuniary  legacy  without 
in  any  way  disturbing  the  annuity  she  had  previously  given, 
the  natural  conclusion  is,  such  was  her  intention,  and  the  an- 
nuitant was  to  receive  her  annuity  during  life,  irrespective  of 
the  fact  that  the  pecuniary  legatee  lived  to  be  entitled  to  her 
legacy.  And  this  construction  is  not  to  be  affected  by  the  fact 
that  the  income  of  the  residuary  legatee  will  be  diminished. 
The  latter  cannot  well  complain,  as  by  the  will  she  is  only 


Digitized  by  VjOOQ IC 


ENGLES'S  ESTATE.  283 

1895.]  Opinion  of  Court  below — Argamento. 

given  the  income  from  that  which  is  left  after  the  payments 
previously  directed.  Both  pecuniary  legacies  and  annuities 
are  clearly  to  be  preferred. 

^*  And  even  should  there  be  a  doubt  as  to  the  meaning  of  tes- 
tatrix, in  view  of  the  explicit  and  express  gift  of  the  annuity 
as  already  shown,  it  will  not  be  permitted  to  destroy  the  gift. 
It  will  '  not  be  cut  down  by  any  subsequent  words  or  codicil, 
unless  an  equally  clear  intention  is  apparent:  and  when  a  be- 
quest is  once  made  it  shall  not  be  considered  revoked,  unless 
no  other  meaning  can  be  put  upon  the  language  of  the  testator.' 
Watts's  Estate,  8  Dist  R.  343 ;  Wetter's  Appeal,  20  W.  N. 
499;  Sheetz's  Appeal,  82  Pa.  213;  Reichard's  Appeal,  116  Id. 
232. 

"  Much  more  might  be  said  in  support  of  the  conclusion  we 
have  reached,  but  it  is  unnecessary.  After  a  careful  analysis 
of  the  other  provisions  of  the  will,  with  the  clause  in  questi!>n, 
we  are  confirmed  in  the  view  that  Mrs.  Schott  is  entitled  to  the 
annuity  during  her  natural  life.  We  do  not  remember  that  it 
was  suggested  at  the  argument,  but  we  may  suppose  the  con- 
tingency foreseen  and  provided  for  by  testatrix  had  occurred, 
viz. :  the  death  of  Daisy  in  her  minority.  Would  it  then  be 
doubted  that  Mrs.  Schott  is  still  entitled  to  the  annuity  ?  We 
think  not.  Then  why,  in  the  absence  of  any  clear  and  explicit 
direction  that  it  is  to  cease,  upon  Daisy  attaining  the  age  of  21 
years,  should  the  annuitant  be  deprived  of  the  contribution 
towards  her  maintenance,  intended  by  testatrix  ? 

"We  cannot  find  that  she  contemplated  any  such  result. 
The  exceptions  are  accordingly  sustained,  and  a  final  decree 
will  be  prepared  by  counsel  in  accordance  herewith." 

Error  astigned  was  in  sustaining  exceptions  and  entering 
decree,  quoting  decree  but  not  exceptions. 

WiUiam  W.  Porter^  Frederick  J.  Geiger  and  George  Q,  Hor- 
witz  with  him,  for  appellant,  cited :  Baker's  Ap.,  115  Pa.  590 ; 
Miller's  Ap.,  118  Pa.  459. 

Henry  Budd^  Wm.  A.  Manderson  with  him,  for  appellee,  cited : 
Watts's  Est.,  8  Dist.  R.  848;  Wettei-'s  Ap.,  20  W.  N.  499 
Sheetz's  Ap.,  82  Pa.  213 ;  Reichai-d's  Ap.,  116  Pa.  282. 
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Per  Curiam,  Jan.  28, 1895: 

In  the  light  of  the  clear  and  able  argument  of  appellant's 
counsel  in  support  of  its  contention,  we  have  fully  considered 
the  questions  presented  by  the  specifications  of  error ;  but  for 
reasons  given  by  the  orphans'  court,  we  think  the  will  of  Char- 
lotte S.  Eiigles  was  rightly  construed,  and  hence  there  is  no 
error  in  the  decree.  The  reasons  refeired  to  are  clearly  and 
concisely  stated  by  the  learned  president  of  that  court,  and  on 
his  opinion  the  decree  is  afiSrmed  and  appeal  dismissed  with 
costs  to  be  paid  by  appellant. 


106  284 
181  267 
181  401 

ISLJSii  Frederick  Pennypacker  v.  John  Dear,  Appellant 

Appeals  for  delay— Penalties^  Ad  of  May  25,  1874.' 
The  penalties  pravided  by  the  act  of  May  25,  1874,  P.  L.  227,  for  taking 
an  appeal  to  the  Supreme  Court  for  the  purpose  of  delay,  will  be  imposed 
wliere  it  appears  that,  after  verdict  and  judgment,  defendant  offered  to 
settle  for  an  amount  less  than  the  judgment,  and  threatened  to  appeal  if 
his  offer  was  not  accepted ;  that,  after  his  offer  was  declined,  he  took  the 
record  of  the  ease  out  of  the  common  pleas,  but  never  filed  it  in  the 
Supreme  Couit,  that  he  never  printed  any  paper-book  and  made  no  appar- 
ent effoit  to  prepare  the  case  for  argument 

Argued  Jan.  26,  1895.  Rule  for  penalties  under  act  of 
Way  26,  1874,  in  appeal  and  certiomri,  No.  176,  July  T.,  1894, 
from  C.  P.  No.  4,  Phila.  Co.  Before  Sterrbtt,  C.  J.,  Wil- 
liams, McCoLLUM,  Mitchell  and  Fell,  JJ. 

Plaintiff  in  his  petition  for  the  rule  averred  that  he  recovered 
a  verdict  and  judgment  for  $96.03 ;  that  after  judgment  was 
entered,  defendant  offered  him  $55.00  in  settlement  of  the  case, 
declaring  that,  if  the  same  was  not  accepted,  he  would  appeal 
the  case  ;  that  plaintiff  declined  the  offer,  whereupon  defend- 
ant took  an  appeal  to  the  Supreme  Court,  the  record  being  cer- 
tified on  August  14, 1894,  defendant  making  affidavit  that  his 
appeal  was  not  for  delay.  Plaintiff  further  averred  ^^  that,  not- 
withstanding defendant's  affidavit,  said  cause  was  appealed  to 
this  court  solely  and  entirely  for  the  purpose  of  delaying  plain- 
tiff in  recovering  the  amount  justly  due  him.    In  support  of 
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said  allegation  plaintiff  is  informed  by  his  counsel,  and  believes* 
and  so  avers  that  the  record  of  said  suit,  although  taken  out  of 
the  court  of  common  pleas  by  defendant,  has  never  been  filed 
of  record  in  the  Supreme  Court.  Defendant  is  therefore  unable 
to  set  out  the  exceptions  taken  or  the  reasons  assigned  by 
defendant  for  his  appeal.  That  plaintiff  is  also  informed  by 
his  counsel,  believes  and  avers,  that  defendant  has  never 
printed  any  paper-book  or  made  any  effort  to  prepare  the  case 
for  argument  before  your  honorable  court.  That  plaintiff's 
counsel  was  present  on  the  first  day  of  the  present  term  of 
court  when  the  list  was  called  and  that  notwithstanding  the 
fact  that  defendant's  attorney  had  not  served  any  paper-book 
on  plaintiff's  counsel,  defendant's  attorney  answered  argument 
on  the  call  of  the  case.  That  since  then  and  up  to  the  time  of 
the  entry  of  the  non  pros.,  Jan.  23,  1895,  no  paper-book  has 
been  served  on  plaintiff's  counsel,  nor  has  defendant's  attorney 
manifested  any  intention  to  argue  the  case  when  called.  Plain- 
tiff aAcera  that  this  delay  has  worked  great  hardship  upon  him, 
has  caused  his  counsel  to  attend  the  several  sittings  of  your 
honorable  court,  and  in  other  ways  has  greatly  embarrassed 
deponent. '* 

Defendant  filed  an  answer  denying  that  the  appeal  was  taken 
for  delay,  but  admitting  the  pi-oposition  as  to  settlement,  and 
that  the  record  had  been  taken  out  of  the  common  pleas,  but 
averring  that  he  had  not  been  able  to  prepare  and  file  the  record 
and  paper-book  **  by  reason  of  severe  illness  of  himself  and 
family." 

Frank  A.  HartrafU  for  rule. 

JSr.  B.  ^  H.  W.  Amerlinffy  contra. 

Per  Curiam,  Jan.  28, 1895 : 

The  act  of  May  25th,  1874,  Purdon,  798,  pi.  88,  provides 
that  "  In  all  cases  in  which  a  writ  of  error  or  an  appeal  from 
a  decree  in  equity  shall  delay  the  proceedings  on  the  judgment 
of  the  inferior  court,  and  in  the  opinion  of  the  Supreme  Court 
the  same  shall  have  been  sued  out  merely  for  delay,  damages 
at  the  rate  of  six  per  cent  per  annum  shall  be  awarded  upon 
the  amount  of  said  judgment  or  decree  by  the  Supreme  Court 
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and  an  attorney  fee  of  twenty  dollars  and  the  cost  of  printing 
the  paper-book  of  the  defendant  in  error  or  appellee^  shall  be 
taxed  and  collected  as  part  of  the  costs  of  suit." 

Proceedings  on  the  judgment  of  the  court  below  were  un- 
doubtedly delayed  by  the  defendant's  appeal  to  this  Court;  and 
we  are  clearly  of  opinion  that  said  appeal  was  taken  "  merely 
for  delay."  No  other  inference  can  be  fairly  drawn  from  the 
facts  before  us.  The  plaintiff  is  therefore  clearly  entitled  to 
the  damages  etc.  specified  in  the  act. 

Rule  absolute,  and  damages  at  the  rate  of  six  per  centum  per 
annum  on  the  amount  of  the  judgment  are  hereby  awarded  in 
favor  of  the  plaintiff,  and  against  the  defendant,  together  with 
a  docket  fee  of  twenty  dollars  and  costs  of  printing  appellee's 
paper-book,  if  any,  to  be  taxed  and  collected  as  part  of  tlie  costs. 


Andrew  J.  Gulp  v.  Alonzo  W.  Allen,  Appellant. 

PcUents^Re-issue— Surrender— Contrcict. 

Where  the  re-issue  of  letters  patent  is  applied  for,  the  suiTcnder  of  the 
original  letters  takes  effect  only  upon  the  issue' of  the  amended  patent, 
and  if  the  re-issue  is  refused  the  original  patent  is  returned  to  its  owners. 

Where  one  of  two  owners  of  a  patent  has  agreed  to  pay  half  of  the 
profits  of  the  manufacture  of  tlie  invention  to  his  co-owner,  and  the  two 
ownera  apply  for  a  re-issue  of  the  patent,  the  fact  that  the  re-issue  is 
refused  does  not  affect  the  agreement  between  the  paiHes. 

Argued  Jan.  22,  1895.  Appeal,  No.  188,  July  T.,  1894,  by 
defendant,  from  judgment  of  C.  P.  No.  4,  Phila.  Co.,  June  T., 
1898,  No.  220,  on  verdict  for  plaintiff.  Before  Sterrktt,  C.  J., 
Green,  Williams,  McCollum,  Mitchell,  Dean  and 
Fell,  J  J.     AflBrmed. 

Assumpsit  to  recover  share  of  profits  resulting  from  manu- 
facture of  patented  invention.    Before  Thayer,  P.  J. 

At  the  trial  it  appeared  that  a  patent  for  an  improved  ten- 
sion to  be  used  on  cop  winding  machines,  was  issued  to  plain- 
tiff and  defendant  Jan.  19, 1886.  Plaintiff  assigned  one  half 
of  his  interest  in  the  patent  to  defendant  He  alleged  that  the 
consideration  for  the  transfer  was  a  promise  on  pai-t  of  defend- 


Digitized  by  VjOOQ IC 


CULP  r.  ALLEN,  Appellant.  287 

1895.]  Statement  of  Facts — Assignments  of  Error. 

ant  to  divide  with  him  all  profits  made  by  the  sale  of  the  device, 
and  also  all  damages  which  might  be  recovered  from  people 
who  infringed  the  patent.  On  Nov.  18,  1892,  plaintiff  and 
defendant  applied  for  a  re-issue  of  the  patent.  The  applica- 
tion was  rejected  Dec.  12, 1892,  on  the  ground  of  unreasonable 
delay,  and  also  upon  the  further  ground  that  the  new  claims 
asked  for  had  been  substantially  anticipated  by  other  patents. 
Defendant  claimed  that  the  article  which  was  manufactured 
was  different  in  its  parts  and  in  its  arrangements  from  the  arti- 
cle covered  by  the  patent,  and  that  it  was  a  distinct  and  inde- 
pendent invention. 

Plaintiff's  points  were  among  others  as  follows: 

"  2.  Where  the  re-issue  of  lettei-s  patent  of  the  United  States 
is  applied  for,  the  surrender  takes  effect  only  upon  the  issue  of 
the  amended  patent,  and  if  the  re-issue  is  refused  the  original 
patent  is  returned  to  its  owners."     AflSrmed.  [1] 

**  4.  The  action  of  the  patent  oflBce  in  refusing  to  re-issue  the 
patent  in  suit,  did  not  affect  its  validity,  and  the  contract  be- 
tween the  plaintiff  and  defendant  in  reference  thereto  was  not 
rendered  invalid  by  such  action."    AflSrmed.  [2] 

Defendant's  points  were  among  others  as  follows : 

*'  5.  If  after  the  alleged  making  by  the  defendant  of  a  promise 
to  account  to  the  plaintiff  for  past  profits  on  the  patented  ma- 
chines previously  manufactured  by  the  defendant,  the  parties 
joined  in  a  surrender  of  the  patent  and  an  application  for  a  re- 
issue thereof,  such  act  amounts  in  law  to  an  extinguishment  of 
the  patent  and  to  a  legal  cancellation  of  any  claim  based  thereon 
for  profits  on  the  patented  machines  made  prior  to  that  date." 
Answer:  Refused.  [3] 

"6.  The  joint  act  of  the  parties  in  surrendering  the  patent 
in  question,  and  applying  for  a  re-issue  thereof,  on  Nov.  18, 
1892,  amounted  to  a  cancellation  of  the  patent,  and  being  fol- 
lowed by  a  refusal  on  the  part  of  the  government  to  grant  the 
re-issue,  operated  to  end  and  determine  the  contract  sued  upon 
as  to  any  of  the  patented  machines  made  after  such  surrender." 
Refused.  [4] 

Verdict  and  judgment  for  plaintiff  for  $225. 

Erron  oisigned  were  (1-4)  above  instructions,  quoting  them. 
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Hector  T.  Fenton^  Joseph  W.  Shannon  with  him,  for  appel- 
lant, cited :  Jordan  v.  Agawan  Co.,  7  Wal.  683 ;  2  Robinson 
on  Patents,  §  696,  697  and  notes ;  8  lb.  §  1253 ;  4  Curtis  on 
Patents,  §  342,  p.  468,  and  notes ;  Moffitt  v.  Garr,  1  Black, 
273;  Reedy  v.  Scott,  23  Wal.  862;  Peck  v.  Collins,  103  U.  S. 
660 ;  Burrell  v.  Hackley,  36  Fed.  R.  838. 

Conway  Dillingham  and  George  Bradford  Carr  for  appellee, 
not  heard,  cited:  Forbes  v.  Barstow  Stove  Co.,  2  Clif.  379; 
2  Robinson  on  Patents,  419,  §  697 ;  Walker  on  Patents,  §  231 ; 
Revised  Statutes,  §  4916,  July  8,  1870. 

Per  Curiam,  Feb.  4, 1896  : 

This  case  depended  mainly  on  questions  of  fact  which  were 
fairly  submitted  to  the  jury  with  instructions  which  appear  to 
have  been  substantially  correct  and  adequate.  The  only  sub- 
jects of  complaint  are  the  affirmance  of  plaintiffs  second  and 
foui-th  points,  for  charge,  recited  in  the  firat  two  specifications, 
and  the  refusal  of  the  court  to  affirm  defendant's  fifth  and  sixth 
points  recited  in  the  two  remaining  specifications.  There  is 
nothing  in  the  record  that  would  justify  us  in  sustaining  either 
of  the  specifications  of  error.  The  points  recited  therein  were 
each  correctly  answered.  As  embodied  in  his  sixth  point,  the 
contention  of  defendant,  that  ^^  the  joint  action  of  the  parties 
in  surrendering  the  patent  in  question  and  applying  for  a 
re-issue  thereof  ....  amounted  to  a  cancellation  of  the  patent,'' 
etc.,  is  untenable.  Section  4916  of  the  Revised  Code  provides 
that  "such  surrender  shall  take  effect  upon  the  issue  of  the 
amended  patent."  The  alleged  surrender  therefore  never 
became  effective,  because  the  re-issue  which  the  parties  applied 
for  was  refused.  The  case  appears  to  have  been  carefully  and 
correctly  tried,  and  we  think  the  judgment  should  be  affirmed. 

Judgment  affirmed. 
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American  Forcite  Powder  Mfg.  Co.,  Appellant,  v.  R.  J. 
Malone  &  Co.  and  Locust  Mountain  Coal  &  Iron  Co., 
Garnishees. 

Building  cofUract--ReiainedpercefUage8^AUachment  execution. 

Where  a  building  contract  provides  that  the  retained  percentages  shall 
not  be  paid  until  the  contract  shall  have  t)een  completed  according  to  the 
specifications,  and  it  appears  that,  before  the  contract  was  completed,  the 
contractors  abandoned  the  work,  and  the  owners  paid  all  the  subsequent 
wages  and  supply-bills  for  the  completion  of  the  work,  under  the  super- 
vision of  one  of  the  contractors,  an  attachment  execution  will  not  lie  on 
the  part  of  a  judgment  creditor  of  the  contractors  to  recover  from  the 
owners  the  retained  percentages. 

Argued  Jan.  22, 1895.  Appeal,  No.  128,  July  T.,  1894,  by 
]>laiiitiff,  from  order  of  C.  P.  No.  2,  Philadelphia  County, 
Sept.  T.,  1890,  No.  16,  entering  compulsory  nonsuit.  Before 
Sterrbtt,  C.  J.,  Green,  Williams,  McCollum,  Mitchell, 
Dean  and  Fell,  JJ.    Affirmed. 

Attachment  execution. 

At  the  trial  it  appeared  that  R.  J.  Malone  &  Co.,  on  March  22, 
1889,  entered  into  a  contmct  with  the  Locust  Mountain  Coal  & 
Iron  Company  and  Lewis  A.  Riley  et  al.,  trading  as  Lewis  A. 
Riley  &  Co.,  to  construct  a  drainage  tunnel  designated  as  *'  The 
Centralia  Drainage  Tunnel,"  "  in  a  faithful,  skillful,  and  work- 
manlike manner,  and  wholly  at  their  own  cost  and  expense." 
The  conti-act  contained  the  following  provision : 

*'  On  or  about  the  first  day  of  each  month  during  the  con- 
tinuance of  this  contract  the  said  engineer  and  the  said  super- 
intendent shall  make  an  estimate  of  the  quantity  and  value  of 
the  work  satisfactorily  executed  during  the  preceding  month, 
and  upon  their  certificate  of  the  same  the  amount  which  appears 
due  the  party  of  the  first  part  on  said  estimate,  less  ten  per  cent, 
shall  be  paid  them  by  the  parties  of  the  second  part  between 
the  tenth  and  twentieth  of  each  month ;  and  when  all  the  work 
embraced  in  this  contract  shall  have  been  completed  agreeably 
to  the  specifications  and  in  accordance  with  the  direction  and 
to  the  satisfaction  and  acceptance  of  the  said  superintendent 
Vol.  clxvi — 19 
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and  of  the  said  engineer,  there  shall  be  a  final  estimate  made 
of  the  quantity,  chai-acter  and  value  of  the  said  work  agreeably 
to  the  terms  of  this  agreement,  when  the  balance  appearing  due 
to  the  said  party  of  the  first  part  shall  be  paid  to  them,  upon 
their  giving  a  release  under  seal  to  the  said  parties  of  the  second 
part  from  all  claims  and  demands  whatsoever  growing  in  any 
manner  out  of  tliis  agreement." 

The  engineer  and  superintendent  referred  to  were  those  of 
the  garnishees. 

Before  the  work  was  completed,  defendants  notified  the  gar- 
nishees of  their  inability  to  continue  the  work,  and  of  their 
intention  to  abandon  it.  It  was  thereupon  agreed  that  the 
garnishees  should  pay  all  of  the  wages  and  supply-bills  for  the 
completion  of  the  work,  and  that  A.  C.  Douglass,  one  of  the 
defendants,  should  superintend  the  work.  This  arrangement 
was  earned  out.  Defendants  did  not  ask  for  a  final  estimate, 
and  none  was  ever  given. 

I.  W.  Morris,  president  of  the  Locust  Mountain  Co.,  testified: 

*'  Q.  Did  you  or  did  you  not,  at  that  time,  or  at  an  interview 
veiy  shortly  after  that  with  Mr.  Douglass,  agree  that  if  he 
would  stay  there  to  superintend  that  work,  that  the  Locust 
Mountain  Co.  and  Lewis  A.  Riley  &  Co.  would  pay  all  wages 
and  supply-bills  that  were  incurred  in  the  completion  of  the 
work,  and  that  that  arrangement  was  to  be  in  lieu  of  the 
arrangement  provided  for  by  the  contract?  A.  We  agreed  in 
that  way  with  Mr.  Douglass  to  pay  the  wages  necessary  to 
complete  the  work — wages  and  supplies  necessary  to  complete 
the  work — out  of  the  fund  which  we  had  on  hand.  Q.  And 
those  wages  were  paid  by  you?  A.  They  were.  Q.  And 
Lewis  A.  Riley  &  Co.  jointly?  A.  Lewis  A.  Riley  &  Co. 
jointly.  Q.  Directly  to  the  workmen?  A.  Directly  to  the 
workmen ;  and  took  their  receipts." 

A.  C.  Douglass  testified :  By  Mr.  Gowen :  "  Q.  You  were 
present  at  the  interview  at  Mr.  Morris's  office,  at  about  the 
time  the  attachment  in  this  suit  was  served,  at  which  an  ar- 
rangement was  made  for  the  completion  of  the  work  at  the 
tunnel,  were  you  not?  A.  Yes,  sir.  Q.  Did  you  not  then 
and  there,  and  had  you  not  previously  stated  to  both  Riley  & 
Co.  and  the  Locust  Mountain  Co.  that  your  firm  were  unable 
to  complete  their  contract  on  account  of  your  financial  difficul- 
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ties?  A.  Yes,  sir.  Q.  And  that  unless  some  aiTangement 
was  made  by  which  the  work  could  be  carried  on  you  would 
have  to  abandon  it?  A.  Yes,  sir.  Q.  Was  not  the  arrange- 
ment then  made  that  the  Locust  Mountain  Co.  and  Lewis  A. 
Riley  &  Co.  would  undertake  to  complete  the  work  by  paying 
all  wages  and  all  supply-bills  that  should  afterwards  be  incurred 
in  the  progi-ess  of  that  work,  and  that  you  agreed  to  go  back 
there  and  remain  till  that  work  was  completed  and  superintend 
it?  A.  Mr.  Riley  stated  that  was  all  the  i*elief  he  could  give 
us.  Q.  And  did  you  not  agree  to  that?  A.  Yes,  sii' ;  I  went 
back  and  finished  it  in  that  way.  Q.  All  wages  and  supply 
bills  that  afterwards  matured  were  paid  by  Lewis  A.  Riley  & 
Co.  and  the  Locust  Mountain  Co.,  were  they  not?  A.  The 
money  was  paid  to  me ;  and  their  bookkeeper,  together  with 
me,  paid  the  help.  Q.  Didn't  you  give  them  a  list  of  the  work- 
men, with  the  amounts  due?  A.  Yes,  sir.  Q.  And  did  they 
not  pay  those  workmen,  either  directly  through  Mr.  Cresse,  or 
give  you  the  money  to  pay  those  workmen  ?  A.  Their  book- 
keeper was  always  present  when  the  money  was  paid  over.'* 

The  court  entered  a  compulsory  nonsuit  and  subsequently 
refused  to  take  it  off. 

£rror  assigned  was  refusal  to  take  off  nonsuit. 

Thomas  Diehl^  for  appellant,  cited :  Excelsior  Co.  v.  Haines, 
46  Leg.  Int.  256 ;  Hazelton  Co.  v.  Improvement  Co.,  148  Pa. 
672 ;  Kelly  v.  Snyder,  6  W.  N.  39. 

Francis  Z  Gotven^  for  appellees,  cited :  Hazelton  Co.  v.  Im- 
provement Co.,  143  Pa.  573. 

Pbb  Cubiam,  Feb.  4, 1895 : 

As  we  understand  the  contract  between  R.  J.  Malone  &  Co., 
and  the  garnishees,  the  retained  percentages  therein  provided 
for  were  payable  only  upon  complete  performance  of  the  con- 
tract by  the  former  at  their  own  cost  and  expense.  The  testi- 
mony that  was  submitted  is  not  only  insufficient  to  show  such 
performance  by  the  contractors,  R.  J.  Malone  &  Co.,  but  we 
think  it  tends  to  prove  the  contrary.  As  the  contract  was  car- 
ried out  by  the  parties  thereto  there  was  nothing  due  the  con- 
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tractors  and  therefore  nothing  to  attach  in  the  hands  of  \ki$ 
garnishees.    It  follows  that  there  was  no  error  in  ref uiiDg  to 
take  off  the  judgment  of  nonsuit. 
Judgment  affirmed. 


Ella  Fritz  v.  Kate  Jenner^  Appellant. 

Negligence — Master  and  servant — Defective  machine. 

In  an  action  to  recover  damages  for  personal  injuries  suffered  by  plain- 
tiiF  while  working  at  a  mangle  in  a  laundry,  the  case  b  for  the  jaiy 
where  plaintiff ^s  evidence,  although  contradicted,  tends  to  show  that  plain- 
tiff was  instructed  by  defendant's  superintendent  to  work  at  the  mangle; 
that  several  teeth  in  one  of  the  cog-wheels  were  bi'oken,  causing  the 
machine  to  jump  and  jerk,  that  plaintiff  complained  to  defendant  of  the 
condition  of  the  wheel,  that  a  machinist  was  sent  for  to  repair  it,  and  that 
defendant  then  told  plaintiff  that  the  machine  was  in  perfect  order,  and 
not  to  be  afraid. 

Argued  Jan.  28, 1896.  Appeal,  No.  5,  July  T.,  1894,  by 
defendant,  from  judgment  of  C.  P.  No.  2,  Phila.  Co.,  Sept.  T., 
1890,  No.  129,  on  verdict  for  plaintiff.  Before  Stbrbett,  C.  J., 
Green,  McCollum,  Mitchell,  Dean  and  Fell,  JJ.  Af- 
firmed. 

Trespass  for  personal  injuries.     Before  Pbnntpaokbb,  J. 

At  the  trial  it  appeared  that  plaintiff,  a  girl  about  twenty 
years  of  age,  was  injured  in  defendant's  laundry  while  working 
at  a  mangle.  The  mangle  consisted  of  a  large  cylinder,  some 
sixteen  inches  in  diameter,  smooth  upon  the  surface,  and  heated 
and  run  by  steam.  The  power  was  transmitted  to  it  by  cog- 
wheels. In  connection  with  the  cylinder  were  four  smaller 
rollers  covered  with  felt,  two  upon  one  side  and  two  upon  the 
other.  The  article  to  be  ironed  was  inserted  between  the  two 
rollers,  and  run  up  over  the  smooth  heated  cylinder,  and  out 
upon  the  other  side.  Those  who  fed  the  machine  presented 
the  article  to  be  ironed  in  front  upon  a  table.  When  the  acci- 
dent occurred  plaintiff  was  presenting  a  napkin,  and  as  the 
napkin  was  drawn  in  between  the  rollers  up  over  the  cylinder, 
her  hands  were  also  drawn  along,  and  in  this  way  they  were 
badly  burat.     Plaintiff  testified  that  three  or  four  pieces  were 
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out  of  the  teeth  on  the  large  cog-wheel,  and  that  this  caused 
the  machine  to  jump  and  jerk.  She  also  testified  that  she  com- 
plained to  defendant  of  the  condition  of  the  wheel,  and  that  a 
machinist  was  sent  to  repair  it,  and  that  then  the  defendant 
told  her  that  the  machine  was  in  perfect  order,  and  not  to  be 
afraid.  She  also  testified  that  defendant's  son,  the  superin- 
tendent, directed  her  to  work  at  the  mangle.  PlaintifiPs  testi- 
mony as  to  the  condition  of  the  mangle  was  corroborated  by 
two  witnesses,  but  it  was  directly  contradicted  by  six  wit- 
nesses called  on  behalf  of  defendant,  some  of  them  being  girls 
who  wei'e  feeding  the  same  mangle  with  plaintiff  at  the  time 
of  the  accident.     None  of  the  other  girls  were  injured. 

Defendant's  request  for  binding  instruction  was  refused. 

Verdict  and  judgment  for  plaintiff  for  $3,670. 

Error  assigned  was  above  instruction,  quoting  it. 

CharUs  Davis^  for  appellant,  cited :  City  v.  Fischer,  111  Pa. 
9;  Coal  Co.  v.  Hayes,  128  Pa.  294;  Brossman  v.  R.  R.,  113 
Pa.  490;  Payne  v.  Reese,  100  Pa.  801 ;  Mueller  v.  Twp.,  152 
Pa.  899. 

Christopher  L.  Floods  for  appellee,  cited :  Patterson  v.  R.  R., 
76  Pa.  889;  Lee  v.  Woolsey,  109  Pa.  124;  Brownfield  v. 
Hughes,  128  Pa.  194. 

Pbb  Curiam,  Feb.  4, 1895  : 

It  is  not  even  alleged  that  there  was  any  error  either  in  the 
admission  or  rejection  of  testimony,  or  in  the  learned  trial 
judge's  instructions  as  to  the  law  applicable  to  the  facts  which 
the  evidence  tended  to  prove.  The  sole  complaint  is  his  refusal 
to  charge  as  requested :  "  That,  under  all  evidence  in  the  case, 
the  verdict  should  be  for  the  defendant."  In  view  of  the  testi- 
mony, tending  to  prove  that  plaintiff's  injury  was  the  result  of 
defendant's  negligence,  it  would  have  been  manifest  eiTor  to 
have  thus  withdrawn  the  case  from  the  jury  by  giving  binding 
instructions  to  find  for  defendant.  The  case  was  clearly  for 
the  jury,  and  it  was  submitted  to  them  with  instructions  quite 
as  favorable  to  the  defendant  as  she  could  reasonably  ask. 

Judgment  affirmed. 
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Ithoads  &  Shuster  v.  Thomas  Fitzpatrick  (et  al.,  trading 
as  the  Central  Coal  Dealers  Assn.),  Appellant. 

Affidavit  of  defence— Parties— Partnership. 

In  an  action  to  recover  the  price  of  coal,  against  defendant  and  twentj- 
eight  other  persons  **now  or  late  doing  business  as  the  Central  Coal 
Dealers*  Association,*'  an  affidavit  of  defence  is  Sufficient  which  avers 
that  defendant  was  not  a  member  of  the  association  during  the  period 
within  which  the  coal  was  sold  and  delivered,  and  that  this  fact  was  known 
to  one  of  the  plaintiffs. 

Aigued  Jan.  28,  1895.  Appeal,  No.  62,  Jan.  T.,  1896,  by 
defendant,  from  order  of  C.  P.  No.  8,  Phila.  Co.,  June  T.,  1894, 
No.  1485,  making  absolute  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defence.  Before  Stbbrett,  C.  J.,  Gbbek, 
McCoiiLUM,  Mitchell,  Dean  and  Fell,  JJ.    Reversed. 

Assumpsit  for  coal  sold  and  delivered. 

The  record  showed  that  the  suit  was  brought  against  Thomas 
Fitzpatrick  and  twenty-eight  other  persons  **  now  or  late  doing 
business  as  the  Central  Coal  Dealers'  Association.'* 

The  affidavit  of  defence  was  as  follows : 

**  Thomas  Fitzpatrick,  being  duly  sworn  accoi'ding  to  law, 
deposes  and  says,  that  he  has  a  full,  just  and  complete  defence 
to  the  plaintiffs'  claim  of  the  following  nature  and  character, 
to  wit:  That  no  coal  was  sold  and  delivered  to  deponent  as 
averred  in  the  statement  of  plaintiff  filed  in  the  above  case ; 
that  he  is  not  now  and  has  not  been  connected  in  any  way 
with  the  Centi-al  Coal  Dealera'  Association  since  Dec.  13, 
1892 ;  that  he  is  not  indebted  to  plaintiflfe  in  any  sum  whatever 
for  coal  sold  and  delivered,  or  for  any  other  account  whatso- 
ever, all  of  which  deponent  believes  to  be  true  and  expects  to 
be  able  to  prove  upon  the  trial  of  the  above  cause." 

A  supplemental  affidavit  of  defence  averred : 

"  1.  That  there  is  no  averment  in  the  plaintiffs'  statement 
that  deponent  was  a  member  of  said  association  at  the  time  the 
coal  was  sold  and  delivered. 

**2.  That  plaintiff  never  dealt  with  said  association  while 
deponent  was  a  member,  and  W.  Durell  Shuster,  one  of  the 
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above-named  plaintiffs,  knew  that  deponent  was  not  a  member 
of  said  association  when  the  coal  was  sold  and  delivered. 

"3.  That  deponent  was  treasurer  of  said  association,  and 
withdrew  as  a  member  Dec.  13, 1892,  and  at  said  date  the  asso- 
ciation was  not  indebted  to  any  one. 

"4.  That  W.  Durell  Shuster,  plaintiff,  knowing  that  depo- 
nent was  not  a  member  of  said  association,  has  several  times 
stopped  liim  since  his  retirement  and  endeavored  to  sell  him 
coal. 

"5.  That  deponent  has  not  been  connected  with  the  asso- 
ciation since  his  retirement  as  aforesaid  and  is  not  indebted  to 
the  plaintiff  in  any  sum  whatever." 

The  court  made  absolute  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defence. 

Error  aisigned  was  above  order. 

Charle%  J.  Sharkey^  John  W,  Martin  with  him,  for  appellant, 
cited:  Robinson  v.  Floyd,  169  Pa.  165;  1  Chit.  PL,  8th  Am. 
ed.  225 ;  Kaufmann  v.  Iron  Co.,  105  Pa.  542. 

William  5".  Shoemaker^  for  appellees,  cited :  McLane  v.  Hoff- 
man, 164  Pa.  491 ;  Robinson  v.  Floyd,  159  Pa.  172 ;  Clark  r. 
Fletcher,  96  Pa.  416;  Forepaugh  v.  Baker,  21  W.  N.  29»; 
Brown  v.  Clark,  14  Pa.  476 ;  8  Kent  Com.  ♦66 ;  Shamburg  v. 
Rnggles,  83  Pa.  148 ;  Campbell  v.  Floyd,  153  Pa.  93 ;  Selden 
v.  Neemes,  43  Pa.  423 ;  Bardsley  v.  Delp,  88  Pa.  421 ;  Market 
Co.  V.  Brooks,  163  Pa.  40 ;  Moore  v.  Somerset,  6  W.  &  S.  262; 
Gould  v.  Gage,  118  Pa.  565 ;  Endlich,  Aff.  Def.,  361,  362  and 
868. 

Opinion  by  Mr.  Chief  Justice  Sterrett,  Feb  4, 1895 : 
This  suit  against  the  appellant,  Thomas  Fitzpatrick,  and 
twenty-eight  others,  '*  now  or  late  doing  business  as  the  Central 
Coal  Dealers'  Association,"  was  brought  by  Samuel  H.  Rhoads 
and  W.  Durrell  Shuster,  trading  as  Rhoads  &  Shuster,  to  recover 
91,102.20,  balance  book  account  for  coal  alleged  to  have  been 
sold  and  delivered  by  plaintiffs  to  the  association  defendant 
between  the  first  of  January  and  the  sixth  of  May,  1894,  with 
interest,  etc. 
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Assuming  for  the  present  that  plaintiffs^  statenaent  is  suffi- 
ciently specific,  the  sole  question  is  whether  appellant's  affidavits 
do  not  present  a  good  defence  ?  After  averring  "  that  he  has 
a  full,  just  and  complete  defence  to  the  plaintiffs*  claim,"  he 
further  says,  inter  alia,  that  ^^  he  is  not  now  and  has  not  been 
connected  in  any  way  with  the  Central  Coal  Dealers'  Associa- 
tion since  December  13, 1892 ;  that  he  is  not  indebted  to  plain- 
tiffs in  any  sum  whatever  for  coal  sold  and  delivered,  or  for 
any  other  account  whatsoever ;  .  .  .  that  plaintiffs  never  dealt 
with  said  association  while  deponent  was  a  member,  and  W. 
Durrell  Shuster,  one  of  the  above  named  plaintiffs,  knew  that 
deponent  was  not  a  member  of  said  association  ; "  and,  in  sub- 
stance, he  further  says  that  he  withdrew  from  said  association  in 
December,  1892,  and  has  not  since  been  connected  therewith. 

Assuming,  as  we  must,  for  the  purposes  of  this  appeal,  that 
these  and  other  averments,  contained  in  the  affidavits  of  defence, 
are  true,  it  is  very  evident  that  the  plaintiffs  were  not  entitled 
to  judgment  for  want  of  a  sufficient  defence,  and  hence  the 
court  erred  in  making  the  rule  for  judgment  absolute.  Appel- 
lant not  only  denies  that  he  was  a  member  of  the  defendant 
association  during  the  period  within  which  the  coal  was  sold  and 
delivered,  but  he  positively  avers  that  this  fact  was  known  to 
one  of  the  plaintiffs.  This  was  quite  sufficient  to  put  the  plain- 
tiffs to  proof  of  the  fact  that  appellant  was  a  member  of  the 
defendant  association  to  which  the  coal  was  sold  and  delivered, 
or  of  such  other  facts  as  would  make  him  jointly  liable  with 
those  who  then  composed  said  association. 

Judgment  reversed  and  a  procedendo  awarded. 


Goodwin  Gas  Stove  &  Meter  Co.'s  Assigned  Estate. 
Appeal  of  National  Bank  of  the  Republic. 

Tax  lien— Assignment  for  creditors— Ads  of  June  7,  1879,  March  80, 
1811,  and  ApHl  13.  1827. 

Under  the  act  of  June  7,  1879,  §  14,  P.  L.  112,  the  commonwealth  has, 
as  against  common  creditors,  the  first  lien  upon  personal  property  in  an 
assigned  estate,  without  filing  any  copy  of  the  lien  under  the  acts  of 
March  30,  1811,  §  12,  P.  L.  29,  and  April  18,  1827,  §  4,  9  Sm.  433.  WC- 
liam  Wilson  &  Co/s  Assigned  Est.,  150  Pa.  285,  distinguished. 
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Argued  Jan.  23, 1896.  Appeal,  No.  190,  July  T.,  1894,  by 
the  National  Bank  of  the  Republic,  from  order  of  C.  P.  No.  4, 
Phila.  Co.,  June  T.,  1892,  No.  481,  sustaining  exceptions  of 
the  commonwealth  to  the  report  of  the  auditor  on  the  account 
of  Hector  T.  Fenton,  assignee  for  the  benefit  of  creditors  of 
Goodwin  Gas  Stove  and  Meter  Company.  Before  Ster- 
RETT,  C.  J.,  Green,  McCollum,  Mitchell,  Dean  and 
Fell,  JJ.    Affirmed. 

Exceptions  to  report  of  auditor,  distributing  proceeds  of  the 
sale  of  an  assigned  estate. 

From  the  report  of  the  auditor,  Norris  S.  Barratt,  Esq.,  it 
appeared  that,  on  June  23, 1892,  the  Goodwin  Gas  Stove  and 
Meter  Co.  made  an  assignment  for  the  benefit  of  creditors  to 
Hector  T.  Fenton,  Esq.  At  the  time  of  the  assignment  the 
property  was  entirely  personal.  Settlement  for  taxes  had  been 
made  against  the  capital  stock  of  the  company  for  the  yeai-s 
1882  to  1885  inclusive,  but  no  tax  lien  had  been  filed  in  the 
office  of  the  prothonotary  of  the  county  where  the  accounting 
officer  of  the  corporation  resided.  The  auditor  found  as  a  fact 
that  the  fund  for  distribution  arose  from  personal  property 
owned  by  the  assignor  at  the  time  of  the  assignment,  and  that 
the  creditors  claiming  out  of  the  fund  were  not  lien  ci^editors 
of  the  assigned  estate.  The  auditor  disallowed  the  claim  of 
the  commonwealth  for  taxes. 

Exceptions  to  the  auditor's  report  were  sustained  by  the 
court  in  the  following  opinion,  by  Thayeb,  P.  J. : 

"The  question  argued  in  this  case  was,  whether  the  claim  of 
the  commonwealth  for  taxes,  which,  by  the  14th  section  of  the 
act  of  June  7,  1879,  and  the  31st  section  of  the  act  of  June  1, 
1889,  is  a  preferred  claim  '  to  be  first  allowed  before  any  other 
claims  are  paid,'  has  lost  its  preference  by  reason  of  non- 
compliance with  the  provision  of  the  4th  section  of  the  act  of 
April  14,  1827,  Purd.  1386,  requiring  the  auditor  general '  to 
transmit  to  the  respective  counties,  to  be  by  them  entered  of 
record,  certified  copies  of  the  liens  which  may  hereafter  rise 
by  virtue  of  the  12th  section  of  the  act  of  March  30,  1811,  as 
soon  as  the  same  are  settled  and  entered  in  the  books  of  the 
accounting  officers,*  Purd.  1385.  By  the  12th  section  of  the 
act  of  1811,  the  balance  found  in  the  account  is  to  be  *  a  lien 
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on  all  the  real  estate  of  the  person  indebted  throughout  the 
commonwealth.'  By  the  act  of  June  7, 1879,  it  is  a  lien  '  upon 
the  franchise  and  property,  both  real  and  pei-sonal,  of  corpora- 
tions and  limited  partnei-ships.' 

"  In  Commonwealth's  Ap.,  4  Pa.  164,  it  was  held  that,  in  default 
of  the  filing  of  a  certified  copy  in  pursuance  of  the  pi*o visions 
of  the  act  of  1827,  the  commonwealth's  claim  was  entitled  to 
no  preference  over  other  lien  claimants.  The  case  was  a  con- 
test between  rival  liens  against  real  estate.  Arnold's  Est.,  46 
Pa.  277,  was  to  the  same  effect,  but  that  also  was  a  controversy 
between  lien  claimants,  and  the  commonwealth  was  postponed 
to  judgment  creditors,  because  no  certificate  had  been  filed. 
The  pix)ceeds  distributed,  as  in  the  Commonwealth's  Ap.,  4  Pa, 
164,  were  derived  from  a  sheriff's  sale  of  real  estate.  In  his 
opinion  in  Arnold's  Estate,  Judge  Strong  treats  the  question 
entirely  as  one  of  priority  of  lien,  and,  while  postponing  the 
commonwealth  to  other  lien  claimants  on  account  of  the  neglect 
to  file  a  certificate,  adds  distinctly :  '  Without  the  notice  given 
by  filing  a  copy  of  the  balance  of  the  account,  and  having  it 
entered  on  record,  the  debt  ascertained  to  be  due  to  the  com- 
monwealth may  be  a  lien  as  against  the  debtor,  but  is  inopera- 
tive against  other  lien  creditors.' 

"  In  Silversmith  Co.'s  Est,  150  Pa.  285,  the  case  was  again 
a  contest  between  lien  creditors,  and  the  opinion  of  Justice 
Green  proceeds  upon  the  ground  that,  as  between  other  lien 
creditors  and  the  commonwealth,  the  latter  must  be  postponed 
when  a  cei-tificate  has  not  been  filed  in  pursuance  of  the  act  of 
1827.  *  Other  lien  creditoi-s,'  says  he,  *  have  the  same  right  to 
notice  under  the  act  of  1879  as  under  the  acts  of  1811  and 
1827.' 

"  The  present  case,  it  is  to  be  observed,  is  entirely  different 
from  the  cases  already  referred  to,  which  were  relied  upon  by 
the  auditor,  in  his  report,  against  the  commonwealth  as  a  pre- 
ferred creditor.  In  the  present  case  none  of  the  claimants  are 
lien  creditors  except  the  commonwealth.  That  fact  is  expressly 
found  by  the  auditor,  and  the  fund  was  derived  from  the  sale 
of  personal  estate  exclusively.  The  creditors  here  were  all 
general  creditors  claiming  under  the  assignment.  Is  the  com- 
monwealth's preference,  secured  by  the  strong  language  of  the 
acts  of  1879  and  1889,  lost  as  against  creditors  who  are  noi 
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lien  creditors  at  all,  but  general  creditors,  claiming  under  an 
assignment  made  by  the  debtor  seven  years  after  the  common- 
wealth's lien  attached?  We  think  not.  The  commonwealth's 
claim  was  for  taxes  for  the  years  1882,  1883,  1884,  and  part  of 
the  year  1886.  The  assignment  was  not  made  until  June  23, 
1892.  It  cannot  be  doubted  that  the  personal  property  in  the 
hands  of  the  debtor  was  subject  to  the  lien  of  the  common- 
wealth's taxes  for  all  those  yeara,  for,  by  the  express  words  of 
the  act  of  1879,  the  commonwealth's  taxes  were  ^a  lien  upon 
the  franchises  and  property,  both  real  and  personal,  of  corpo- 
rations and  limited  partnerships,'  from  the  time  the  said  taxes 
are  due  and  payable.  It  has  never  been  asserted  by  any  de- 
cision, and  cannot  be  pretended  with  any  show  of  reason,  that 
the  commonwealth's  lien  against  the  debtor's  property,  while  it 
is  still  his  property,  is  lost  by  not  filing  the  certificate  referred 
to  in  the  act  of  1827.  Such  a  construction  would  be  unrea- 
sonable and  a  total  perversion  of  the  meaning  of  the  legisla- 
ture. We  entertain  no  doubt  that  Judge  Strong  was  right 
in  saying,  as  he  did  in  Arnold's  Estate,  that  although  the  fail- 
ure to  file  the  cei-tificate  postponed  the  commonwealth's  claim 
to  other  lien  claimants,  it  was  nevertheleas  a  lien  against  the 
debtor  himself. 

^^  If  this  be  so,  nothing  can  be  plainer  than  that  the  rights  of 
the  general  creditors  of  the  g^as  company  could  rise  no  higher 
than  those  of  the  debtor  himself.  If  the  commonwealth's  claim 
attached  to  the  property  in  his  possession,  as  it  undoubtedly  did, 
he  could  not  divest  it  by  making  an  assignment  for  the  benefit 
of  creditors.  That  an  assignee  for  the  benefit  of  creditors  is 
not  a  purchaser  within  the  meaning  of  the  word  which  protects 
lien  creditors  or  vendees  for  value,  is  familiar  law.  Neither  the 
rights  of  the  assignee  nor  those  of  the  general  creditors  could 
rise  higher  than  those  of  the  assignor,  and,  as  the  property  was 
subject  to  the  commonwealth's  lien  in  his  hands,  it  remained 
subject  to  it  in  the  hands  of  the  assignee ;  and  inasmuch  as 
the  fund  distributed  arises  from  the  sale  of  that  property,  the 
lien  attaches  to  the  proceeds  as  firmly  as  it  did  to  the  property 
itself  in  the  hands  of  the  debtor. 

"  It  is  ordered  that  the  exceptions  filed  by  the  commonwealth 
be  sustained,  that  the  report  be  referred  back  to  the  auditor,  with 
instructions  to  re-adjust  the  distribution  in  accordance  with  these 
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views,  and  to  award  to  the  odwrwi wealth  the  full  amount  of 
its  claim  with  interest  thereon." 

Urrors  assifftied  were  in  sustaining  exceptions,  quoting  them , 
and  in  making  the  award. 

Charles  E.  Pancoast^  for  appellant,  cited :  Acts  of  March  13, 
1811,  §12,  P.  L.  29;  April  14,  1827,  §4,  P.  L.  472;  June  7, 
1879,  §  14,  P.  L.  213 ;  Comlth's  Ap.,  4  Pa.  164 ;  Arnold's  Est, 
46  Pa.  277 ;  Wm.  Wilson  Co.'s  Est,  160  Pa.  286 ;  Com,  v, 
Easton  Bank,  10  Pa.  442. 

James  A.  Stranahan^  John  P.  EVcin^  deputy  attorney  general, 
and  Henry  C.  McCormiek^  attorney  general,  with  him,  for  ap- 
pellee, cited:  Comlth's  Ap.,  4  Pa.  164;  Arnold's  Est,  46  Pa. 

277. 

Pbr  Curiam,  Feb.  4, 1896: 

There  was  no  error  in  sustaining  the  exceptions  racited  in 
the  first  and  second  specifications,  or  in  awarding  to  the  Com- 
monwealth  the  full  amount  of  its  claim  with  interest.  The 
rulings  complained  of  are  so  fully  vindicated  in  what  has  been 
said  by  the  learned  president  of  the  common  pleas,  that  we 
think  the  decree  should  be  affirmed  on  his  opinion. 

Decree  affirmed  and  appeal  dismissed  with  costs  to  be  paid 
by  appellant 


166 goO Patrick  Bradley's  Estate.    Charles  P.  Bradley's  Appeal. 
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166        300     wm^Legacy  to  class^Act  of  April  8,  1838. 
24  SC  ^249|    Where  a  bequest  is  to  •*  all"  the  grandchildren  of  testator,  share  and 


1^^  qn  no?i  share  alike,  after  a  pi*o vision  for  a  life  estate,  the  grandchildren  take  a 
^  vested  estate  from  the  time  of  the  death  of  the  testator,  subject  to  be 

opened  to  let  in  after-bom  grandchildren. 
Where  in  such  a  case  one  of  the  grandchildren  dies  in  testator^s  lifetime 

leaving  a  child,  such  child  is  entitled  to  the  parent's  share  under  the  Act 

of  April  8,  1833,  P.  L.  250. 

Argued  Jan.  28,  1805.    Appeal,  No.  156,  July  T.,  1894,  by 
Charles  P.  Bradley,  from  decree  of  O.  C.  Phila.  Co.,  April  T., 
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1881,  No.  187,  sustaining  exceptions  to  adjudication.  Before 
Stbrrbtt,  C.  J.,  Green,  MoColltjm,  Mitchell,  Dean  and 
Fell,  J  J.    Affirmed. 

Exceptions  to  adjudication. 

The  facts  appear  by  the  following  opinion,  by  Ferguson,  J. : 

"The  testator  bequeathed  to  his  executore  $10,000  in  ti*ust 
to  pay  the  income  to  his  daughter,  Annie  E.  Deehan,  free  from 
her  debts  and  for  her  separate  use  for  life,  and  he  further  pro- 
vided that  'should  the  said  Annie  E.  Deehan  die  leaving  law- 
ful issue  surviving,  then  the  said  principal  sum  of  $10,000 
shall  be  divided,  from  and  immediately  after  her  decease,  as 
follows :  $3,000  to  such  child  or  children  or  issue  of  deceased 
child  or  children  of  the  said  Annie  E.  Deehan  as  shall  survive 
her,  share  and  share  alike.  All  the  rest,  residue  and  remainder 
of  the  said  principal  sum  of  $10,000  shall  be  equally  divided 
among  all  my  grandchildren,  including  the  children  of  the  said 
Annie  E.  Deehan,  share  and^hare  alike;  should,  however,  the 
said  Annie  E.  Deehan  die  leaving  no  lawful  issue  surviving, 
then  and  in  such  case  the  said  principal  sum  of  $10,000  shall, 
from  and  immediately  after  the  decease  of  the  said  Annie  E. 
Deehan,  be  equally  divided  among  all  my  grandchildren,  share 
and  share  alike.' 

"We  fully  agree  with  the  auditing  judge  that  the  grand- 
children took  a  vested  estate  fi-om  the  time  of  the  death  of  the 
testator,  subject  to  being  opened  to  let  in  after-born  grand- 
children, and  if  this  were  the  only  question  raised  by  the  excep- 
tions they  might  well  be  dismissed ;  but  it  appears  that  one  of 
the  testator's  grandchildren  died  in  his  lifetime,  leaving  a  child, 
and  the  question  was  raised  whether  this  child  took  its  parent's 
share. 

"After  the  death  of  the  life  tenant  the  bequest  was  to  'all' 
the  grandchildren. 

"  In  Gross's  Est.,  10  Pa.  860,  it  was  held  that,  under  a  be- 
quest to  children  as  a  class,  only  those  who  are  in  being  at  the 
time  of  testator's  death  can  take,  and  this  decision  was  fol- 
lowed, apparently  i-eluctantly,  in  Guenther's  Ap.,  4  W.  N.  41, 
where  the  Supreme  Court  say  that  Gross's  Estate  had  been  a 
rule  of  pi-operty  for  so  many  years  that  they  did  not  like  to 
disturb  it,  and  that  if  it  operated  unjustly  and  disappointed 
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the  intention  of  testator,  the  remedy  must  be  found  in  the 
legislature.  In  Diemer's  Est,  2  Dist.  R.  543,  and  in  other 
cases,  the  doctrine  of  Gross's  Estate  has  been  applied  by  this 
court,  but  it  will  be  observed  that  in  all  these  cases  the  bequest 
was  to  collaterals  and  not  to  lineals,  to  brother's  or  sister's 
children,  and  not  to  the  children  or  grandchildren  of  the  tes- 
tator, and  therefore  the  question  was  not  oonsidered  or  passed 
upon,  whether  the  rights  of  lineals,  notwithstanding  the  bequest 
may  be  to  them  as  a  class,  are  not  preserved  by  the  act  of 
April  8,  1833.  This  act  provides  that  'no  devise  or  legacy  in 
favor  of  a  child  or  other  lineal  descendant  of  any  testator  shall 
be  deemed  or  held  to  lapse  or  become  void  by  reason  of  the 
death  of  such  devisee  or  legatee  in  the  lifetime  of-  the  testator, 
if  such  devisee  or  legatee  shall  leave  issue,'  etc.,  but  shall  be 
good  and  available  for  the  issue  of  such  devisee  or  legatee. 
And  the  act  of  May  6,  1844,  which  extended  the  provisions  of 
this  act  to  brothel's  and  sisters  and  their  children,  expressly 
provided  that  it  was  to  apply  only  in  cases  where  the  testator 
left  no  lineal  descendants.  Thus  is  shown  a  clear  intention  to 
preserve  the  rights  of  lineal  descendants  to  their  ancestor's 
property,  whether  the  bequest  was  to  them  as  a  class  or  by 
name.  Why  should  there  be  a  diflference  in  the  result  because 
one  testator  gives  his  estate  to  be  divided  equally  among  all 
his  children,  and  another  gives  it  to  them  by  name ;  or  why 
should  a  grandchild  be  excluded  from  participation  in  its  grand- 
father's estate  because  its  father  happened  to  die  in  his  grand- 
father's lifetime,  while  all  the  other  grandchildren  take  their 
shares?  In  a  recent  case  in  this  court  the  testator  left  his 
whole  estate  to  his  wife  for  life,  and  after  her  death  to  be  equally 
divided  among  his  children.  One  of  the  children  died  in  his 
lifetime  and  another  during  the  life  tenancy,  both  leaving 
children.  If  Gross's  Estate  is  to  be  followed  in  a  case  like  this, 
one  set  of  grandchildieu  take  their  parent's  share  and  the  others 
take  nothing,  simply  because  their  father  happened  to  die  a  few 
months  sooner  than  the  father  of  their  cousins.  Such  a  result 
is  manifestly  unjust  and  inequitable,  and  while  we  must  follow 
Gross's  Estate  in  cases  like  it,  we  do  not  feel  obliged  to  do  so 
in  cases  from  which  it  can  be  distinguished.  The  act  of  legis- 
lature before  referred  to  provides  that  *no'  devise  or  legacy  to 
a  lineal  descendant  in  the  case  mentioned  shall  lapse,  and  makes 
no  exception  even  where  the  gift  is  to  a  class. 
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"The  case  as  presented  to  us  does  not  appear  to  have  ever 
been  passed  upon  by  the  Supreme  Court.  It  was  fully  consid- 
ered by  Judge  GmsoN,  of  York  county,  in  Shelter's  Est.,  2 
Dist.  R.  284,  and  in  an  able  opinion  he  concludes  that  the  doc- 
trine laid  down  in  Gross's  Estate  and  Guenther's  Appeal  has 
no  application  in  a  devise  or  bequest  *in  favor  of  a  child  or 
other  lineal  descendant,'  a  conclusion  which  ought  to  receive 
geneml  approval. 

"  But  it  is  to  be  observed  in  the  present  case  that  the  gift  is 
not  simply  to  a  class  composed  of  grandchildren,  but  to  '  all 
my  gi-andchildren,'  thus  individualizing  them  quite  as  much 
as  if  each  had  been  named,  and  taking  the  case  altogether  out 
of  the  principle  of  Gross's  Estate. 

"  The  exception  to  the  decision  of  the  auditing  judge  exclud- 
ing Mary  Ritchie  from  her  mother's  share  is  sustained;  all 
others  are  dismissed." 

Hrrors  assigned  were  in  sustaining  exceptions  to  adjudica- 
tion, quoting  them. 

Pierce  Archer,  for  appellants,  cited :  Pemberton  v.  Parke, 
6  Binney,  607 ;  Cascaden's  Est.,  153  Pa.  170 ;  Gross's  Est., 
10  Pa.  360 ;  Herr's  Est,  28  Pa.  467  ;  Guenther's  Ap.,  4  W.  N. 
41 ;  John's  Est.,  2  W.  N.  632 ;  Wigram  on  Wills,  part  2,  288 

John  T.  Greene,  for  appellees,  cited  :  McClure's  Ap.,  72  Pa. 
414 ;  Thomman's  Est.,  161  Pa.  444 ;  Buzby's  Ap.,  61  Pa.  116 ; 
Schouler  on  Wills,  2d  ed.,  §§  466,  480  ;  Postlethwaite's  Ap.,  68 
Pa.  480 ;  Webb  v.  Hitching,  105  Pa.  95  ;  France's  Est.,  75  Pa. 
225 ;  Rupp  v.  Eberly,  79  Pa.  144 ;  Scott's  Est.,  163  Pa.  170 ; 
Hitchcock  V.  Hitchcock,  35  Pa.  399;  Hoch's  Est.,  154  Pa.  417 ; 
Kennedy  v.  Kennedy,  159  Pa.  829 ;  Neale's  Ap.,  104  Pa.  217  ; 
Fidelity  Co.'s  Ap.,  108  Pa.  502;  Christy  v.  Christy,  162  Pa. 
485  ;  Shearer  v.  Bishop,  4  Brown  Ch.  58  ;  Pemberton  v.  Parke, 
5  Binn.606;  Crossly  v.  Clare,  Ambler,  397  ;  May's  Ap.,  41  Pa. 
622;  Potts's  Ap.,  30  Pa.  168;  Man's  Est.,  160  Pa.  613;  Siilli- 
van  V.  Straus,  161  Pa.  150. 

Per  Curiam,  Feb.  4, 1895 : 

An  exam];iation  of  this  record  has  satisfied  us  that  neither 
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of  the  specifications  of  error  should  be  sustained.  All  that  is 
necessary  to  be  said  in  relation  to  the  questions  involved  will 
be  found  in  the  clear  and  satisfactory  opinion  of  the  court 
below ;  and  on  it  the  decree  is  affirmed  and  appeal  dismissed 
with  costs  to  be  paid  by  appellants. 


Charles  Rockland  Pepper's  Estate.      Edward  Pepper's 

Appeal. 

WiU — Trusts  and  trustees — Distribution, 

George  Pepper  by  his  will  gave  a  share  of  his  estate  in  trust  for  his  son 
Charles  for  life,  and  from  and  after  his  death,  then  to  tlie  use  of  snch  of 
his  children  and  issue,  and  in  such  shares  and  for  such  estates  as  he  shall 
by  last  will  appoint,  and,  in  default  of  such  appointment,  then  to  tlie  use 
of  all  his  children  that  may  be  living  at  his  deatli.  In  the  event  of  the 
death  of  Charles  without  issue,  his  share  was  given  to  testator's  then  sar- 
viviiig  children  and  the  issue  of  any  deceased  children,  in  the  shares  anil 
))ix)portions  and  for  the  estates  they  would  have  taken  under  the  intestate 
law  of  Pennsylvania,  if  Charles  had  died  seized  in  fee  simple  of  such  es- 
tate without  any  wife  surviving.  Charles  had  one  child,  Charles  R.,  who 
executed  a  deed  of  trust  of  •*  one  half  part  of  the  estate,  real  and  personal, 
in  which  he  (Charles  R.)  will  or  may  become  entitled  in  case  of  his  sur- 
viving the  said  father.  Charles,  under  the  provisions  of  the  said  will  of  his 
gi-andfather,  the  said  George,  deceased/^  The  trustee  was  to  hold  the 
estate  in  trust  for  Charles  R.  for  life,  and  after  his  decease  in  trust  for 
his  children  and  issue,  **and  in  default  of  lawful  issue  him  surviving, 
then  in  trust  to  grant,  convey,  assign  and  pay  the  said  trust  estate  and 
premises  unto  such  person  or  persons  as  would  have  been  entitled  to  the 
same  under  the  will  of  the  said  George,  deceased,  and  for  such  estates 
and  interest  and  with  and  under  the  same  powers,  conditions  and  limita- 
tions, as  far  as  subsisting  and  applicable,  and  with  the  same  effect  as  if 
the  said  Charles  R.  had  never  been  born.^^  Charles  died  without  having 
validly  exercised  his  power  of  appointment.  Subsequently  Charles  R. 
died  unmarried,  and  without  lawful  issue,  but  leaving  a  will  by  which  ho 
gave  his  estate  to  a  stranger.  Held^  that  upon  the  death  of  Charles  R. 
the  share  covered  by  the  deed  of  trust  passed  under  the  will  of  George  to 
George^s  then  surviving  children,  and  the  issue  of  deceased  children. 

After  the  death  of  Charles  R.,  Edward,  a  son  of  George,  died  leaving  a 
will  by  which  he  gave  three  fourths  of  all  the  rest,  residue  and  remainder 
of  his  individual  estate  to  two  f liends  and  one  fourth  to  a  nephew.  He 
further  stated  in  his  will :  **  In  making  this  my  last  will  and  testament, 
my  intention  is,  to  devise  my  individual  estate  only  which  is  composed  of 
accumulations  of  income,  my  only  son  being  amply  pi'ovided  for  by  the 
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trust  estate  under  the  will  of  my  father.^*    Held,  that  EdwanVs  interest 
in  Charles's  share  passed  to  his  residuary  legatees. 

Argued  Jan.  24, 1895.  Appeal,  No.  178,  July  T.,  1894,  by 
Edwai-d  Pepper,  from  decree  of  C.  P.  No.  4,  Phila.  Co.,  Dec.  T., 
1890,  No.  705,  dismissing  exceptions  to  auditor's  report.  Before 
Stebrbtt,  C.  J.,  Green,  Williams,  McCollum,  Mitchell, 
Dean  and  Fell,  JJ.    Affirmed. 

Exceptions  to  auditor's  report, 

Fram  the  record  it  appeared  that  Henry  Flanders,  Esq.,  was 
appointed  auditor  to  settle  and  adjust  the  account  of  Joseph 
Norris,  trustee  under  a  deed  of  trust  executed  by  Charles 
Rockland  Pepper  on  July  2, 1868. 

The  auditor  reported  as  follows : 

*'l.  Geoi-ge  Pepper,  by  his  will,  executed  on  Jan.  5,  1846» 
proved  at  Philadelphia,  Jan.  13,  1846,  provided,  with  respect 
to  his  residuary  estate,  as  follows : 

'*  *  Item.  All  the  rest,  residue  and  remainder  of  my  estate, 
real  and  personal^  except  my  Fairy  Hill  estate,  hereafter  dis- 
posed of,  I  order  and  direct  to  be  distinctly  and  separately 
valued,  item  by  item,  and  divided  in  the  manner  hereafter  men* 
tioned  into  as  many  parts  as  I  shall  leave  children  and  issue 
of  a  deceased  child  or  children  living  at  my  death,  the  issue  of 
any  deceased  child  or  children,  to  represent  their  parent  or 
respective  parents,  and  each  of  the  said  issues  to  be  considered 
in  the  division  as  one  part  only,  that  is  to  say :  Five  suitable 
persons  to  make  the  said  valuation  and  division,  shall  be  ap- 
pointed as  soon  as  conveniently  may  be  after  my  death,  by  my 
surviving  children,  or  a  majority  of  them,  under  their  hands 
and  seals,  and  if  they  cannot  agree,  then  by  my  executors,  or 
a  majority  of  them,  under  their  hands  and  seals.  The  said  five 
persons,  being  thus  appointed,  shall  then  proceed  to  value  my 
residue  as  aforesaid,  and. to  divide  the  same  into  the  requisite 
number  of  equal  parts  as  aforesaid,  allotting  to  each  share  an 
equal  portion  of  real  and  personal  estate,  of  property  improved 
and  productive,  and  property  unimproved  and  unproductive, 
as  they  conveniently  can.  The  shares  so  divided  shall  be  drawn 
for  in  the  manner  the  persons  making  the  division  shall  direct, 
so  as  to  designate  a  particular  share,  or  part  of  my  said  estate* 
Vol.  clxvi— 20 
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for  each  child,  and  for  the  issue  of  any  deceased  child,  to  whom 
the  same  shall  fall  upon  the  said  drnwing.  And  my  will  is, 
that  in  all  the  acts  of  the  said  valuera  in  making  the  said  val- 
uation and  division,  a  major  part  of  them,  respectively,  shall 
have  the  entire  power  of  the  whole  number  in  case  of  differ- 
ence. .  .  .  And  I  desire  the  said  valuers  to  execute  a  plan  and 
statement  of  the  said  valuation  and  allotment,  under  their 
hands  and  seals,  or  the  hands  and  seals  of  a  majority  of  them, 
and  to  have  the  same  acknowledged  or  proved,  and  recorded 
in  the  proper  office.  And  I  give,  devise  and  bequeath  to  all 
ttiy  said  surviving  children,  and  to  the  issue  of  any  of  ray 
deceased  children,  such  issue  to  stand  respectively  in  the  place 
6f  their  parent,  and  to  take  together  only  the  share  their 
respective  parent,  if  living,  would  have  taken,  one  equal  share 
or  part  of  all  my  said  residuarj'-  estate,  real  and  personal, 
allotted  and  drawn  for  as  aforesaid;  all  my  said  children,  and 
the  issue  of  any  deceased  child  or  children,  except  the  three 
sons  and  two  daughter  hereafter  mentioned,  to  have  and  to 
hold  their  respective  shares  to  them,  respectively,  and  their 
respective  heii-s  and  assigns  forever.  And  I  do  authorize, 
empower  and  direct  my  executors,  or  a  majority  of  them,  to 
convey  the  said  respective  shares  of  real  and  personal  estate 
80  drawn  for  and  allotted  as  aforesaid,  to  the  said  respective 
children,  and  issue  of  deceased  children,  their  respective  heirs 
and  assigns  forever.  And  so  far  as  regards  the  shares  which 
may  upon  such  drawing  fall  to  my  three  sons,  Edward,  Charles 
and  Lawrence,  and  my  two  daughtei's,  Mary  Norris  and  Cath- 
arine Thompson,  respectively,  I  do  give  and  devise  the  same 
to  my  executoi-s,  and  the  survivora  and  survivor  of  them,  and 
the  heirs  of  the  survivor,  in  trust,  as  to  the  said  respective 
shares,  to  the  use  of  my  said  three  sons  and  two  daughters, 
respectively,  to  whom  the  same  shall  respectively  fall  upon  the 
said  dmwing,  for  and  during  their  respective  natural  lives; 
and  from  and  after  their  respective  deaths,  then  to  the  use  of 
such  of  their  respective  children,  and  issue,  and  in  such  shares 
and  for  such  estates  as  they  shall  respectively  by  last  will 
appoint,  and  in  default  of  such  respective  appointment,  then  to 
the  use  of  all  the  children  of  the  son  or  sons,  daughter  or 
daughters  respectively,  so  failing  to  appoint,  that  may  be  living 
at  their  respective  deaths,  and  the  issue  of  any  deceased  child 
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or  children,  their  heirs,  executors  and  administrators,  as  ten- 
ants in  common,  in  equal  shares ;  the  issue  of  any  deceased 
child  to  stand  in  the  place  of  their  parent,  and  to  take  only  the 
share  their  parent  would  have  taken  if  living ;  and  in  default 
of  such  issue,  then  as  to  one  equal  fourth  part  of  the  share 
appertaining  to  the  son  or  daughter  respectively,  whose  issue 
shall  fail  at  his  or  her  death,  to  the  use  of  such  person  or  per- 
sons, and  for  such  estates,  and  in  such  portions  as  the  said 
respective  son  or  daughter  shall  in  any  way  appoint;  and  as 
to  the  remaining  three  fourth  parts,  and  also  as  to  the  said  one 
fourth  part,  so  far  as  the  same  shall  not  have  been  appointed 
otherwise  by  the  said  son  or  daughter,  to  the  use  of  my  then 
surviving  children,  and  the  issue  of  any  of  my  children  then 
deceased,  in  the  shares  and  proportions,  and  for  the  estates 
which  they  would  have  taken  under  the  intestate  law  of  Penn*- 
sylvania,  if  the  said  respective  son  or  daughter  had  died  seized 
in  fee  simple  of  such  estate,  without  any  wife  or  husband  sur- 
viving him  or  her.  .  .  J 

"  The  power  of  appointment  vested  in  the  said  Charles  Pep- 
per in  and  by  the  said  will  was  not  validly  executed.  See 
Pepper's  Appeal,  120  Pa.  235. 

"  2.  Mr.  Freedley  offered  in  evidence  the  partition  of  the 
estate  of  George  Pepper,  deceased,  made  by  deed  dated  Jan- 
uary 18, 1847,  recorded  at  Philadelphia,  in  Deed  Book  A.  W. 
M.,  No.  29,  page  4;  deed  being  made  by  Coleman  Fisher, 
George  N.  Baker,  John  M.  Ogden,  D.  Henry  Flickwin,  and 
Andrew  D.  Cook,  being  the  five  persons  appointed  in  pursu- 
ance of  the  will  of  George  Pepper,  to  make  partition  and  divi- 
sion of  his  estate ;  on  page  29  of  which  deed,  and  subsequent 
pages,  a  particular  share  of  the  estate  is  set  apart  and  allotted 
to  Charles  Pepper,  under  the  limitations  contained  in  the  will 
of  George  Pepper,  concerning  that  particular  share. 

"  3.  Charles  Rockland  Pepper  was  the  only  child  of  Charles 
Pepper  living  at  his  death,  which  occurred  May  3d,  1887.  The 
son  Charles  Rockland  Pepper  died  without  issue  March  7, 
1890.  By  deed  of  trust,  executed  July  2, 1868,  recorded  in 
Deed  Book  J.  T.  O,,  No.  238,  page  436,  etc.,  Charles  Rockland 
Pepper  provided  that  one-half  of  the  estate,  real  and  personal, 
to  which  he  would  or  might  become  entitled  in  case  he  survived 
his  father,  Charles  Pepper,  under  the  provisions  of  the  will  of 
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his  grandfather,  George  Pepper,  should,  in  the  event  of  his,  the 
said  Charles  Rockland  Pepper,  dying  without  lawful  issue  sur- 
viving him,  be  held  'in  trust  to  grant,  convey,  assign,  and  pay 
the  said  trust  estate  and  premises  unto  such  person  or  persons 
as  would  have  been  entitled  to  the  same  under  the  will  of  the 
said  George  Pepper,  deceased,  and  for  such  estates  and  inter- 
ests, and  with  and  under  the  same  powei-s,  conditions,  and  lim- 
itations as  far  as  subsisting  and  applicable,  and  with  the  same 
effect  as  if  the  said  Charles  Rockland  Pepper  had  never  been 
born.' 

"  4.  The  question  submitted  to  the  auditor  by  the  learned 
counsel  (Mr.  George  Wharton  Pepper  and  Mr.  Freedley  on  the 
one  side,  and  Messra.  Biddle  &  Ward  on  the  other)  is  whether 
the  trust  estate  of  Charles  Rockland  Pepper  should  be  distrib- 
uted under  the  general  clause  of  Geoi-ge  Pepper's  will  or  the 
particular  clause  of  that  will  whicli  relates  to  the  trust  estate 
of  Charles  Pepper. 

*'  5.  To  support  the  affirmative  of  the  last  branch  of  the  in* 
quiry,  it  is  cogently  said  that  the  will  of  George  Pepper  explic- 
itly provides  how  the  trust  estate  of  Charles  Pepper  shall  go 
in  case  he  dies  without  issue,  namely,  to  the  use  of  his  (George 
Pepper's)  surviving  children,  and  the  issue  of  any  of  his  child- 
ren then  deceased,  '  in  the  shares  and  proportions,  and  for  the 
estates  which  thej'  would  have  taken  under  the  intestate  law 
of  Pennsylvania,'  if  the  said  Charles  Pepper  had  died  seized  in 
fee  simple  of  such  estate  without  any  wife  surviving  him. 

*'  6.  Who  then  would  have  been  entitled  to  this  share,  to  wit, 
the  trust  estate  of  Charles  Pepper,  if  Charles  Rockland  Pepper 
had  never  been  born  ?  The  answer  is,  that  if  Charles  Rockland 
Pepper  had  never  been  born,  then  his  father,  Charles  Pepper, 
would  have  died  without  issue,  and  thereupon  become  the  pro- 
positus, from  whom  the  line  of  descent  is  to  be  traced. 

'^  7.  Tlie  auditor  agrees  with  this  contention,  which  he  thinks 
it  is  needless  to  elaborate,  and  holds  that  the  estate  before  him 
for  distribution  descends  to  and  becomes  divisible  in  eighths  or 
multiples  thereof  among  the  surviving  brathers  and  sisters  of 
Chas.  Pepper,  and  the  issue  of  deceased  brothera  and  sisters." 

The  estate  covered  by  the  deed  of  trust  of  July  2, 1868,  is 
described  in  the  deed  as  follows :  ^^  One  full  equal  and  undivid- 
ed moiety  or  half  part  of,  in  and  to  all  and  singular  the  estate 
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real  and  personal  whatsoever  and  wheresoever  to  which  he  the 
said  Charles  Rockland  Pepper  now  is  or  may  at  any  time  here- 
after be  entitled  in  possession,  reversion  or  remainder  expect- 
ancy or  otherwise  howsoever,  under  and  by  virtue  of  the  above 
recited  last  will  and  testament  of  his  grandfather,  the  said 
Geoi-ge  Pepper,  deceased,  as  of  any  appointment  made  or  to 
be  made  by  bis  said  father  Charles  Pepper  or  otherwise  how- 
soever." 

The  nature  of  the  trust  was  specified  as  follows :  "  In  trust 
to  let  and  demise  the  real  estate  and  to  collect  and  receive  the 
rents  and  income  thereof  and  to  place  out  and  continue  the 
personal  estate  at  interest  and  collect  and  receive  the  interest, 
income  and  dividends  thereof  and  after  first  deducting  all  taxes, 
charges,  repairs  and  expenses  of  every  kind  and  natiii*e  what- 
ever attending  the  management  of  the  ti-ust  estate  and  the  dis- 
charge of  the  trust,  to  pay  over  the  residue  and  remainder  of 
the  said  rents,  interest,  income  and  dividends  in  quarter  yearly 
payments  unto  such  person  or  persons  as  the  said  Charles  Rock- 
land Pepper,  from  time  to  time  but  not  by  way  of  assignment 
or  anticipation,  nominate  and  appoint  in  writing  to  receive  the 
same  or  in  default  of  such  nomination  unto  the  said  Charle)? 
Rockland  Pepper  for  his  own  use  and  behoof  and  so  as  not  to 
be  liable  for  his  debts,  contracts  or  engagements  in  anywise 
whatsoever  for  and  during  the  full  end  and  term  of  his  natural 
life  and  from  and  immediately  after  the  decease  of  the  said 
Charles  Rockland  Pepper,  then  in  trust  to  grant,  convey,  assign 
and  pay  the  trust  estate  and  premises  unto  all  the  children  of  the 
said  Charles  Rockland  Pepper  that  may  then  be  living  and  the 
lawful  issue  of  such  of  them  as  may  then  be  deceased  in  such 
parts,  shares  and  proportions  and  for  such  interests  therein  as 
he  the  said  Charles  Rockland  Pepper  may  by  any  instrument 
or  writing  in  the  nature  of  a  last  will  and  testament  direct, 
limit  and  appoint,  and  for  want  of  such  appointment,  then  in 
trust  to  grant,  convey,  assign  and  pay  the  said  trust  estate  and 
premises  unto  all  his  ciuldren  who  may  then  be  living  and  the 
lawful  issue  of  such  of  them  as  may  then  be  deceased,  their 
heirs,  executoi-s,  administrators  and  assigns  forever  in  equal 
parts  and  shares  so  neveitheless  that  such  issue  take  only  and 
among  themselves  equally  divide  such  part  and  share  as  his,  her 
or  their  deceased  parent  would  have  had  and  taken  if  then 
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living,  and  in  default  of  lawful  issue  him  surviving  then  in  trust 
to  grant,  convey,  assign  and  pay  the  said  trust  estate  and  prem- 
ises unto  such  person  or  persons  as  would  have  been  entitled  to 
the  same  under  the  will  of  the  said  George  Pepper,  deceased, 
and  for  such  estates  and  intei-ests  and  with  and  under  the  same 
powers,  conditions  and  limitations  as  far  as  subsisting  and  ap- 
plicable and  with  the  same  effect  as  if  the  said  Charles  Rock- 
land Pepper  had  never  been  born." 

The  material  portions  of  the  will  of  Edward  Pepper  deceased, 
a  son  of  Geo.  Pepper,  were  as  follows : 

^'  Item  3.  All  ^he  rest  residue  and  remainder  of  my  individual 
estate  real  as  well  as  personal  of  which  I  shall  die  seized  or 
possessed  whatsoever  and  wheresoever  situate  now  owned  or 
hereafter  acquired  and  all  my  interest  therein  I  direct  to  be 
divided  into  four  equal  parts  or  shares.  Two  of  which  parts 
or  shares  I  give  devise  and  bequeath  to  my  friend  Arthur  Phel* 
ipot  his  hen's  and  assigns  absolutely.  One  other  of  which  parts 
or  shares  I  give  devise  and  bequeath  to  Elvina  Eliza  Mary 
Phelipot  wife  of  Arthur  Phelipot  her  heirs  and  assigns  abso- 
lutely. 

"  The  remaining  fourth  part  or  share  thereof  I  give  devise  and 
bequeath  to  my  nephew  David  Pepper  his  heirs  and  assigns 
absolutely. 

^^  It  is  my  desire  and  express  wish  that  the  above  devise  of 
my  residuary  estate  shall  not  lapse  by  the  death  of  either  of  the 
legatees  but  in  case  of  death  without  issue  shall  be  equally 
divided  among  the  survivora  or  survivor  of  them. 

^^  Item  4.  In  making  this  my  last  will  and  testament  my 
intention  is  to  devise  my  individual  estate  only  which  is  com- 
posed of  accumulations  of  income,  my  only  son  being  amply 
provided  for  by  the  trust  estate  under  the  will  of  my  father." 

The  auditor  awarded  the  share  of  Edward  to  the  residuary 
legatees  mentioned  in  Edward's  will. 

Edward  Pepper,  a  son  of  Edward  Pepper,  deceased,  excepted: 

^^  1.  Because  the  auditor  has  erred  in  reporting  that  the  trust 
estate  should  be  divided  under  the  particular  clause  in  George 
Pepper's  will  relating  to  the  trust  estate  of  Charles  Rockland 
Pepper  instead  of  under  the  general  clause  of  George  Pepper's 
will. 

^^  2.  Because  the  learned  auditor  has  erred  in  reporting  that 
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Charles  Pepper  became  the  propositus  from  whom  the  line  of 
descendants  are  to  be  tmced. 

"  8.  Because  the  learned  auditor  has  erred  in  reporting  that 
one  eighth,  namely,  the  seventh  in  order  treated  in  his  report, 
passed  to  Edward  Pepper,  who  died  March,  1892,  and  that  the 
same  passed  under  his  will  to  David  Pepper,  his  executor,  and 
the  beneficiaries  named  therein,  in  proportions  stated  in  said 
repoit,  whereas  he  should  have  reported  that  the  said  one  eighth 
part  is  properly  distributable  and  payable  to  Edward  Pepper, 
M.  D.,  the  only  surviving  child  of  said  Edward  Pepper,  under 
the  general  clause  of  the  will  of  George  Pepper,  deceased. 

"4.  Because  the  learned  auditor  has  erred  in  disregarding 
the  provision  in  the  said  deed  of  trust,  that  the  trust  estate  is 
to  be  assigned  with  and  under  the  same  powers,  conditions,  and 
limitations  as  far  as  subsisting  and  applicable  as  under  the 
original  will  of  George  Pepper,  and  has  adopted  a  construction 
which,  of  necessity,  gives  it  to  any  parties  who  could  take 
under  it  an  estate  free  of  all  conditions  and  limitations. 

"  5.  Because  the  learned  auditor  has  erred  in  holding  and 
reporting  that  the  parties  taking  under  the  said  trust  deed  take 
absolute  estates  and  in  fee  simple,  and  not  estates  subject  to  the 
same  conditions  and  limitations,  and  with  the  same  powers  so 
far  as  subsisting  and  applicable,  as  under  the  original  devises 
under  George  Pepper's  will. 

'^6.  Because  the  learned  auditor  erred  in  his  construction 
of  the  will  of  George  Pepper  in  holding  and  reporting  that 
after  the  death  of  his  son  Charles,  of  the  share  allotted  to  him, 
the  interests  of  the  persons  taking  and  to  take  the  same  under 
its  limitations  would  vest  in  them  absolutely  and  free  of  trust, 
and  not  holding  and  reporting  that  said  interests  would  accrue 
to  them  as  if  part  of  their  original  shares,  and  go  to  augment 
their  original  shares  under  said  will  and  subject  to  the  same 
conditions  and  with  the  same  powers,  which  is  the  construction 
required  by  the  context  and  the  general  spirit  of  the  will." 

Exceptions  dismissed  and  exceptant  thereupon  appealed. 

Errors  assigned  were  (1-6)  dismissal  of  exceptions,  quoting 
them. 

-B.  L.  Ashhurst  and  S.  Diekson^  for  appellant,  cited :  Davera 
V.  Dewees,  8  P.  Wms.  40 ;  Circuitt  v.  Ferry,  28  Beav.  275 
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Hawks  V.  Longridge,  29  L.  T.  (N.  S.)  449 ;  Harris  v.  Harris, 
8  Ir.  Eq.  610;  Theobald  on  Wills,  p.  189;  Stickle's  Ap.,  29 
Pa.  234 ;  Duffield  v.  Moitis,  8  W.  &  S.  848  ;  Brown  v.  White- 
way,  8  Hare,  145 ;  Spence  v.  Spence,  104  E.  C.  L.  199 ;  Sweet- 
apple  V.  Bindon,  2  Vernon,  536 ;  Baile  v.  Coleman,  2  Vernon, 
670 ;  Butterfield  v.  Butterfield,  1  Ves.  Sr.  133 ;  Gmy's  Est, 
147  Pa.  67  ;  2  Jarman  on  Wills,  17 ;  Shrynsher  v.  Shrynsher, 
1  Stuart,  566 ;  Wain's  Est,  156  Pa.  195 ;  Kepple's  Ap.,  68 
Pa.  211 ;  Pa.  Co.  v.  Price,  7  Phila.  465 ;  Bagot's  Case,  L.  R. 
8  Ch.  1898, 848. 

A.  T.  Freedley  and  John  S.  QerJiard^  for  appellees,  cited : 
Bagot's  Case,  L.  R.  1898, 8  Ch.  848 ;  Pepper's  Ap.,  120  Pa.  235 ; 
act  of  June  4,  1879,  P.  L.  88 ;  Stehman  v.  Stehman,  1  Watts, 
466;  Miller's  Ap.,  118  Pa.  459;  Roland  v.  Miller,  100  Pa.  50; 
Ferry's  Ap.,  102  Pa.  207 ;  East  v.  Cook,  2  Ves.  Sr.  80;  Appeal 
of  Board  of  Missions,  91  Pa.  514 ;  2  Williams  on  Exi*s.,  pp.  41, 
62 ;  Stevens's  Ap.,  154  Pa.  209. 

Pee  Curiam,  Feb.  4,  1895 . 

All  the  facts  necessary  to  a  proper  understanding  and  cor- 
rect disposition  of  this  case  are  sufficiently  presented  in  the 
auditor's  repoi-t ;  and  the  controlling  questions  arising  thereon 
appear  to  have  been  carefully  considered  and  rightly  decided 
by  him.  Our  examination  of  the  record,  with  reference  to 
the  specifications  of  error,  has  failed  to  convince  us  that  there 
is  anything  in  either  of  them  that  requires  a  reversal  or  modi- 
fication of  the  decree ;  nor  do  we  think  that  either  of  the  ques- 
tions involved  requires  further  elabomtion.  All  that  is 
necessary  to  be  said  in  relation  to  any  of  them  will  be  found 
in  the  learned  auditor's  report ;  and  on  it  the  decree  is  affirmed 
and  appeal  dismissed  with  costs  to  be  paid  by  appellant. 
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George  H.  Becker's  Estate.     Appeal  of  Otto  G.  Kuehne. 
Administrator. 

Contract— Set-off— Due  bill. 

An  agi'eement  to  deliver  a  certain  number  of  shares  of  stock  of  a  rail- 
road company  on  completion  of  the  subscriptions  to  the  securities  of  the 
company,  cannot  be  set  off  against  a  due  bill,  where  it  appeai-s  that  the 
subscriptions  have  not  been  completed,  and  the  value  of  the  stock  is  not 
shown. 

Ai-gued  Jan.  25,  1895.  Appeal,  No.  214,  Jan.  T.,  1894,  by 
the  Administrator,  from  decree  of  O.  C.  Phila.  Co.,  April  T., 
1898,  No.  610,  dismissing  exceptions  to  adjudication.  Before 
Sterbett,  C.  J.,  Williams,  McCollum,  Mitchell,  Dean 
and  Fell,  JJ.    Affirmed. 

Exceptions  to  adjudication. 

The  following  adjudication  was  filed  by  Penrose,  J. : 
'*  Claims  were  presented  and  duly  proved  or  admitted  to  be 
correct,  as  follows : 
By  Daniel  Hengen  for  moneys  loaned  June  7, 1890,        f  2,000 

Int.  from  June  7, 1890. 
By  Louis  Blank  for  moneys  loaned  Aug.  15, 1890,  8,000 

Int.  from  Aug.  15, 1890. 
By  Edward  R.  Wood  on  due  bill  of  decedent  of  Aug.  8, 

1890,  for  450 

Int.  from  Sept.  10, 1890. 
"The  collaterals  held  by  Mr.  Hengen  and  Mr.  Blank  (bonds 
of  the  Philadelphia  and  Sea  Shore  Railroad  Company,  J2,000 
by  the  former  and  $3,000  by  the  latter),  will  be  surrendered  to 
the  administrator  de  bonis  non  upon  payment  of  the  amounts 
to  be  awarded  as  above. 

"  The  due  bill  held  by  Mr.  Wood  was  admitted  to  have  been 
given  by  the  decedent,  but  in  defence  there  was  offered,  on  the 
part  of  the  estate,  a  paper,  of  which  the  following  is  a  copy : 

"Philadelphia,  Aug.  8, 1890. 
"  Due  George  H.  Becker  fifty  shares  capital  stock  of  Phila. 
&  Sea  Shore  Railway  Co.,  on  completion  of  the  subscription  to 
securities  of  the  Co.,  now  being  paid  by  syndicate  Nos.  3  &  4. 
(Signed)  E.  R.  Wood." 
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"  This  instrument  was  given  to  the  decedent  in  considera- 
tion of  his  services  in  procuring  the  subscriptions  refen^ed  to. 
The  par  value  of  the  stock  was  $50  per  share,  and  it  was  con- 
tended by  Mr.  Gorman  that  there  was  thus  created  a  liability 
on  the  part  of  Mr.  Wood  to  the  decedent  for  $2,500,  which 
was  available  as  a  set-off  against  a  claim  upon  the  due  bill  for 
$450.  There  were  several  objections  to  this,  however;  firat, 
it  appeared  that  the  subscriptions,  by  the  syndicates  mentioned, 
or  by  one  of  them  at  least,  had  not  been  completed,  and  the 
stock,  therefore,  had  not  yet  become  demandable ;  second,  the 
obligation  is  to  deliver  certain  shares  of  stock,  the  value  of  which 
was  not  shown,  and  there  is  nothing,  therefore,  by  which  to 
measure  the  damages  even  had  performance  by  the  decedent 
been  fully  established.  It  is  true  that  it  was  alleged  by  Mr. 
Gorman  that  the  subscription  was  not  completed  because  Mr* 
Wood,  having  a  contract  with  the  railway  company  to  complete 
the  road  by  a  certain  time,  failed  so  to  complete  it,  and,  as  a 
result,  the  company  became  unable  to  meet  its  obligations  and 
thus  passed  into  the  hands  of  a  receiver ;  but  there  was  no  proof 
of  these  assertions,  the  contract  was  not  produced,  and  thei-e 
was  no  evidence  that,  as  between  the  company  and  himself,  Mr. 
Wood  was  in  any  default.  But  if  this  had  been  shown  it  would 
by  no  means  follow  that  the  syndicates  referred  to  in  the  paper 
of  August  8,  1890,  were  relieved  of  the  obligation  to  complete 
their  subscriptions ;  on  the  contrary,  it  may  well  be  that  the 
inability  to  finish  the  road  was  occasioned  by  the  fact  that  the 
subscriptions  were  not  paid.  Moreover,  the  contract  of  Mr. 
Wood  with  the  decedent  called  for  the  delivery  of  fifty  shares 
of  the  stock  to  the  decedent  when  the  subscriptions  of  the 
syndicates  were  completed,  and  certainly  the  whole  number  of 
shares  could  not  be  demanded  if  the  subscriptions  wei-e  not 
completed,  whether  the  coui-se  of  the  syndicates  was  or  was 
not  justifiable  in  stopping  when  they  did. 

^^  It  is  ordered  and  adjudged  that  the  account,  corrected  as 
hereinbefore  set  forth,  be  confirmed  nisi  on  payment  of  clerk's 
fees,  and  that  the  balance,  with  all  the  securities  coming  into 
the  hands  of  the  said  administratrix,  be  paid  and  transferred 
to  the  said  administmtor  de  bonis  non  of  the  decedent,  leave 
being  given  to  make  all  necessary  transfei's.'' 

The  following  exception  among  others  was  filed  to  the  adja- 
dication : 
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"  1.  The  learned  auditing  judge  erred  in  awarding  to  Ed- 
ward R.  Wood  the  sum  of  $450.00,  with  interest  on  due  bill  of 
Aug.  8, 1890.'* 

The  court  dismissed  the  exceptions. 

Errors  assigned  were  in  dismissing  exceptions,  quoting  them. 

William  Oorman^  for  appellant,  cited :  Chambers  v.  Jaynes, 
4  Pa.  39 ;  Hakey  v.  Gi-ant,  13  Ves.  77;  Green  v.  Lou,  22  Beav. 
625 ;  Hargrave  v.  Conroy,  19  N.  J.  Eq.  281 ;  Lake  on  Con- 
tracts,  666  ;  Allen  v.  Robinson,  2  Barb.  341 ;  Fallon  v.  Lawler, 
102  N.  Y.  228. 

Wm,  W.  Wllibank^  Theodore  A*  Tack  with  him,  for  appellee. 

Per  Curiam,  Feb.  41, 1895 : 

All  the  questions  presented  by  this  record  were  fully  consid- 
ered and  correctly  disposed  of  in  the  court  below,  fii-st  by  the 
learned  auditing  judge  and  afterwards  by  the  court  in  banc. 
Nothing  can  be  profitably  added  to  what  has  been  said  by  the 
former  in  the  clear  and  concise  opinion  that  has  been  sent  up 
with  the  record.  The  decree  is  therefore  affirmed  on  his  opin- 
ion, and  the  appeal  is  dismissed  with  costs  to  be  paid  by  appel- 
lant. 


Charles  B.  Wilkinson  v.  Henry  T.  Suplee  and  Elizabeth 
Suplee,  Appellants. 

Contract— Use  of  street^EquUy— Fraud—Evidence, 

Plaintiff  and  defendants,  who  were  aU  the  parties  entitled  to  the  use  ot 
a  private  street,  agreed  to  close  np  and  vacate  the  street.  Defendants,  in 
consideration  of  plaintiff  joining  in  the  agreement,  and  for  the  mutual  use 
and  accommodation  of  all  the  parties  to  the  agreement,  agreed  to  lay  out 
two  streets  on  their  own  land.  One  of  the  streets  was  described  as  run- 
ning to  the  line  of  gronnd  of  plaintiff.  Defendants  executed  a  deed  of 
dedication  of  the  streets  to  the  city.  The  streets  were  at  light  angles  with 
each  other,  and  one  of  them  projected  beyond  the  other  for  a  distance 
sufficient  to  reach  plaintiff's  line,  forming  a  cul  de  sac.  This  blind  end 
of  the  street  was  not  placed  upon  the  city's  plans.  Defendants  erected  a 
fence  at  the  interaection  of  the  street,  cutting  off  the  blind  end,  and  depriv- 
ing plaintiff  of  an  exit  from  his  property  through  the  blind  end  of  the 
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Btreet.  On  a  bill  in  equity  to  compel  the  removal  of  the  fence,  the  master 
found  that  no  fraud  had  been  practiced  upon  defendants  by  plaintiff,  al* 
though  plaintiff  drew  the  agreement  and  was  at  the  time  the  attorney  and 
agent  of  the  defendants.  Held  that  under  the  agreement  plaintiff  had  a 
right  to  the  use  of  the  blind  end  of  the  street. 

Argued  January  26, 1895.  Appeal,  No.  195,  July  T.,  1894, 
by  defendants,  from  decree  of  C.  P.  No.  2,  Phila.  Co.,  June  T., 
1893,  No.  152,  in  favor  of  plaintiff  on  bill  in  equity.  Before 
Sterbett,  C.  J.,  Williams,  McCollum,  Mitchell,  Dean 
and  Fell,  J  J.    AflBi-med. 

Bill  in  equity  to  restrain  construction  of  fence,  and  obstruc- 
tion of  private  street. 

Tbe  case  was  referred  to  Robert  Alexander,  Esq.,  as  master, 
who  reported  as  follows : 

^^  The  complainant  obtained  title  to  a  large  tract  of  land  by 
two  deeds,  one  dated  Oct.  5,  1888,  and  the  other  dated  Feb.  2, 
1884,  both  deeds  being  duly  recorded.  The  complainant  con- 
veyed a  part  of  said  large  tract  to  John  Bozorth  by  deed  dated 
July  24, 1884,  and  also  conveyed  another  part  of  said  large  tract 
to  John  Bozorth  by  deed  dated  Oct.  8, 1888.  The  complain- 
ant conveyed  to  Henry  T.  Suplee  a  part  of  said  large  ti-act  of 
land  by  deed  dated  May  25,  1887,  reserving  thereout  a  yearly 
ground-rent  of  f  660. 

^^  Bicking  street  was  laid  out  by  the  complainant  prior  to  the 
conveyances  to  John  Bozorth,  who  acquired  by  said  convey- 
ances the  free  use,  right,  liberty,  and  privilege  of  Bicking 
street  at  all  times  forever,  and  the  conveyance  to  Henry  T. 
Suplee  as  referred  to  above,  carried  with  it  the  soil  or  bed  of 
said  Bicking  street,  subject  to  the  rights  gmnted  to  said  John 
Bozorth,  his  heii-s  and  assigns  in  said  street. 

"  The  premises  conveyed  by  complainant  to  Henry  T.  Suplee 
were  subsequently,  by  divei-s  conveyances,  conveyed  unto 
Elizabeth  Suplee,  wife  of  Henry  T.  Suplee. 

"  On  July  26, 1887,  an  agreement  in  writing,  duly  recorded, 
was  entered  into  between  the  complainant  and  his  wife  of  the 
fii-st  part  and  John  Bozorth  of  the  second  part,  and  Henry  T. 
Suplee  and  Elizabeth,  his  wife,  of  the  third  part,  a  copy  of 
which  agreement  is  hereto  attached.  This  agreement  recites 
that  the  complainant  had  laid  out  and  opened  a  certain  street 
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called  Bicking  street,  and  that  he  had  conveyed  to  John  Boz- 
orth  two  tracts  of  land  with  the  right  to  use  Bicking  street, 
and  that  he  had  gi-anted  to  Henry  T.  Suplee  a  tract  together 
with  the  bed  of  Bicking  street,  subject  to  the  right  of  John 
Bozorth,  his  heirs  and  assigns,  etc.,  to  use  Bicking  street,  and 
had  reserved  out  of  the  latter  tract  the  ground-rent  of  4^660, 
and  that  Elizabeth  Suplee  had  become  the  owner  in  fee,  subject 
aforesaid  as  to  the  latter  tract,  and  that  the  three  parties  to  said 
agreement  were  all  persons  entitled  to  the  use  of  said  Bicking 
street.  That  in  consideration  of  the  premises  and  the  sum  of 
one  dollar,  each  to  the  other  paid,  they  agreed  to  waive  and  quit- 
claim all  right,  use  and  privilege  of  Bicking  street,  and  that 
the  same  should  be  vacated  and  closed  up,  and  that  Henry  T. 
Suplee  and  Elizabeth,  his  wife,  for  the  aforesaid  consideration, 
with  the  consent  of  the  other  parties,  had  agreed  to  lay  out  and 
open,  for  the  mutual  use  and  accommodation  of  all  parties  to  the 
agreement,  their  heirs  and  assigns,  two  certain  streets,  known 
as  Yocum  street  and  Lincoln  square.  And  the  agreement  fur- 
ther provided  as  follows : 

**  *  And  the  said  Henry  T.  Suplee  and  Elizabeth,  his  wife,  do 
hereby  grant  and  convey  unto  the  said  parties  of  the  fii*st  and 
second  parts,  their  heirs  and  assigns,  the  free  use,  right,  liberty 
and  privilege  of  the  said  Yocum  street  and  Lincoln  square,  as 
and  for  streets,  passage-ways  and  water  courses,  in  common 
with  them,  the  said  Henry  T.  Suplee  and  Elizabeth,  his  wife, 
and  their  heirs  and  assigns,  owners,  tenants  and  occupiers  of 
the  ground  bounding  thereon,  at  all  times  hereafter  forever.' 

*^In  the  said  agreement  the  exact  location  and  width  of  said 
streets,  and  the  length  thereof,  is  particularly  mentioned,  and 
the  said  Lincoln  square  is  described  as  *  running  to  line  of 
ground  of  said  Charles  Benjamin  Wilkinson.'  This  agreement 
was  entered  of  record  May  28,  1888. 

"  On  April  20,  1888,  Henry  T.  Suplee  and  wife  made  a  deed 
of  dedication  to  the  city  of  Philadelphia  in  the  usual  form,  of 
tlie  stiip  of  ground  located  and  described  in  the  agreement 
aforesaid,  *  to  and  for  the  only  proper  use  and  behoof  of  the 
said  city  of  Philadelphia,  its  successors  and  assigns  forever,  for 
a  public  street  or  highway.'  This  deed  of  dedication  was 
approved  by  the  city  solicitor,  and  was  accepted  by  the  board 
of  surveyors,  Oct.  5, 1888,  and  recorded  Nov.  80, 1888. 
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"  Bicking  street  as  laid  out  did  not  touch  the  property  of 
the  complainant,  nor  does  Yocum  street  touch  the  property 
of  the  complainant.  According  to  the  uncontradicted  testi- 
mony, Henry  T.  Suplee,  acting  as  the  agent  for  Elizabeth 
Suplee,  his  wife,  before  he  began  the  erection  of  the  houses, 
changed  the  plan  of  laying  out  the  ground,  in  order  to  better 
adapt  it  to  building  purposes,  and  he  prepared  a  plan  which 
was  submitted  to  Mr.  Jones,  a  sui^veyor,  who  afterwards  pre- 
pared the  plan  finally  adopted. 

"  Mr.  Suplee  was  advised  by  the  complainant,  who  was  then 
acting  as  his  counsel  and  conveyancer,  that  it  would  be  neces- 
sary, in  order  to  make  the  change  in  the  streets,  to  have  the 
consent  of  all  parties  who  subsequently  signed  the  agreement 
above  referred  to. 

"  The  complainant,  or  the  firm  of  Wilkinson  &  Brother,  of 
which  the  complainant  was  a  member,  prepared  the  agreement 
in  question  and  also  the  deed  of  dedication. 

"  The  city  of  Philadelphia  placed  upon  the  confirmed  plan 
of  the  city  said  Yocum  street  of  its  entire  length,  and  Lincoln 
square  from  Greenway  avenue  to  the  lower  side  of  Yocum 
street,  but  the  blind  end  of  Lincoln  square  from  Yocum  street 
to  the  line  of  the  rear  end  of  complainant's  property  has  never 
been  put  upon  the  city  plan. 

"Mrs.  Suplee  built  houses  on  both  sides  of  Lincoln  square 
and  some  houses  upon  Yocum  street.  Two  brick  houses  were 
built  on  the  east  side  of  Lincoln  square,  south  of  Yocum  street. 
There  is  a  house  at  the  corner  of  Yocum  street  and  Lincoln 
square,  fronting  on  Yocum  street  and  extending  back  toward 
the  complainant's  ground,  leaving  a  space  however,  on  the 
west  side  of  Lincoln  square,  sufficiently  large  to  permit  of  the 
erection  of  a  house  fronting  on  Lincoln  square.  The  only  land 
of  the  complainant  which  abuts  on  Lincoln  square  is  about 
ten  feet  of  the  rear  of  complainant's  lot,  and  at  the  west  side 
of  the  square. 

"  A  water  pipe  was  laid  by  the  city  in  Lincoln  square,  ex- 
tending its  entire  length,  and  a  plug  was  placed  by  the  city  on 
the  east  side  of  the  street  close  to  the  south  end  of  the  said 
street,  on  that  portion  not  on  the  city  plan. 

"  At  the  time  Lincoln  square  was  laid  out  a  fence  already 
existed  across  the  rear  end  of  the  complainant's  lot,  separating 
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it  from  Lincoln  square.  After  the  houses  were  built  on  Lin- 
coln square,  by  Mrs.  Suplee,  and  about  a  month  before  the  filing 
of  the  bill,  she  caused  another  fence  to  be  put  across  the  blind 
end  of  the  square.  Lincoln  square  has  the  usual  curb  and  side- 
walk on  both  sides  of  the  street,  extending  to  the  extreme  blind 
end.  Without  driving  upon  the  sidewalk  there  is  not  suflScient 
room  for  a  wagon  to  pass  from  the  rear  of  the  complainant's 
lot  to  Lincoln  square. 

"The  complainant  produced  a  number  of  water-pipe  bills 
for  pipe  laid  in  Lincoln  square.  The  receipts  are  in  the  name 
of  Elizabeth  Suplee.  Lincoln  square  was  at  one  time  called 
Hansom  street. 

"  The  purpose  of  dedicating  Lincoln  square,  according  to 
the  testimony  of  the  complainant,  was  to  enable  Mrs.  Suplee 
to  obtain  water-pipe.  This,  however,  Mr.  Suplee  denies  and 
says  he  could  have  obtained  water-pipe  without  dedication. 

"  The  fence  which  the  complainant  tore  down,  is  the  fence 
which  was  constructed  by  Mrs.  Suplee.  This  fence,  it  is  alleg- 
ed, Mrs.  Suplee  proposes  to  restore.  It  is  the  purpose  of  the 
bill  in  question,  to  prevent  the  reconstruction  of  this  fence  and 
to  prevent  any  obstruction  on  the  part  of  the  Suplees,  with  the 
free  use  of  Lincoln  square  by  the  complainant. 

"  [The  allegation  in  the  answer  of  respondents  filed,  that  if 
the  agi-eement  of  July  26, 1887,  conveyed  to  complainant  the 
right  to  use  Lincoln  square,  the  agreement  was  obtained  by 
fraud  by  the  complainant  concealing  the  true  intent  and  mean- 
ing of  the  contract  from  respondents,  is  not  supported  by  the 
evidence,  and  the  master  finds  that  there  was  no  fraud  and  no 
concealment  in  the  matter.]  [1-4] 

'*  FINDINGS  OF  LAW. 

"The  act  of  June  6,  1871,  §  3,  P.  L.  1365,  provides:  'No 
street  shall  hereafter  be  added  to  any  confirmed  plan  of  the 
city  of  Philadelphia  and  called  a  public  street,  until  the  same 
shall  have  been  approved  by  the  board  of  surveyor  as  to  loca- 
tion, width  and  grades,  and  shall  extend  from  street  to  street 
as  a  thoroughfare.'  So  much  of  Lincoln  square  therefore  as 
extends  southward  from  Yocum  street  cannot  for  the  present 
be  placed  upon  the  city  plan  without  violating  the  act  of  assem- 
bly.    There  has,  however,  been  a  legal  dedication  to  the  public 
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and  a  legal  acceptance  by  the  city  of  the  strip  of  land  called 
Lincoln  squiiie  as  far  as  the  southerly  side  of  Yocum  street 
The  approval  of  the  city  solicitor  of  the  deed  as  to  form  for 
the  entire  stiip  of  land  called  Lincoln  square,  and  the  accept- 
ance of  the  deed  of  dedication  by  the  board  of  surveyoi-s,  and 
the  entry  of  the  city  upon  that  land  for  the  purpose  of  lay-^ 
ing  down  water-pipe,  would  be  construed  as  an  acceptance  of 
the  dedication  by  the  city  of  said  land  throughout  its  entire 
length  for  a  public  highway  were  it  not  for  the  act  of  1871 
above  referred  to :    City  v.  Thomas,  152  Pa.  494. 

"  The  question  here  is  not  what  rights  have  the  public  at  large 
in  the  ground  called  Lincoln  square,  south  of  the  south  line 
of  Yocum  street,  but  what  rights  has  the  complainant.  That 
the  respondents  did  by  a  deed  duly  recorded  grant  to  the  com- 
plainant, as  a  part  of  the  public,  the  right  to  use  said  strip  of 
land  for  all  purposes  for  which  a  street  is  generally  used,  and 
that  the  respondents  did  by  a  duly  recorded  agreement,  also 
grant  to  complainant  the  right  to  u«e  said  ground  for  a  street, 
passageway  and  watercourse,  are  facts  found  by  the  master. 
[So  long  as  the  g^i-ant  in  this  deed  remains  unrevoked,  and  the 
written  contract  remains  in  force,  it  seems  to  the  master  that 
the  complainant  has,  without  regard  to  the  general  public, 
rights  and  easements  in  the  land  which  the  i*espondent8  cannot 
ignore.]  [5] 

^^It  is  contended  by  the  counsel  for  the  respondents  that, 
inasmuch  as  the  blind  end  of  Lincoln  square  was  not  legally 
accepted  by  the  city,  it  is  within  the  power  of  the  grantor  to 
revoke  the  dedication  of  so  much  of  the  land  as  has  not  been 
accepted,  and  he  has  cited  authorities  from  other  states  to  sup- 
port this  contention.  While  this  may  be  true  in  some  states,  it  is 
by  no  means  clear  that  it  is  the  law  in  Pennsylvania.  Thus  in 
Patterson  v.  Harlan,  124  Pa.  67,  Chief  Justice  Paxson  says: 
*  We  need  not  discuss  the  question  how  far  the  deed  was  a 
dedication  of  the  street  to  public  use,  nor  the  extent  to  which 
such  dedication  would  be  effective  without  an  acceptance  on 
the  part  of  the  municipal  authorities.  It  is  sufficient  to  say 
that  there  was  a  dedication  of  the  street  to  the  use  of  the 
grantees,  and  neither  the  grantor,  nor  those  claiming  under 
him,  can  now  be  allowed  to  repudiate  such  dedication.' 

'*  Even  if  the  respondents  could  revoke  the  dedication,  so 
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far  as  the  public  are  concerned,  on  the  theory  that  no  legal 
rightB  have  before  acceptance  of  dedication  been  acquired  by 
the  public,  it  does  not  follow  that  the  grant  to  the  respondents 
in  the  written  contract  can  be  revoked.  If  so,  any  written 
contract  can  be  destroyed  to  suit  the  convenience  or  pleasure 
of  a  dissatisfied  party. 

"  Counsel  for  respondents  contend  that  they  joined  in  the 
agi*eement  only  at  the  request  and  upon  the  advice  of  the  com- 
plainant, who  acted  as  counsel  for  them ;  that  it  was  never  the 
intention  of  the  respondents  to  grant  any  permanent  easements 
to  complainant  in  Lincoln  square,  and  that  they  signed  the 
agreement  without  understanding  its  legal  effect.  So  far  as 
the  master  understands  the  testimony  [the  respondents  were 
not  deceived  by  the  concealment  of  any  fact,  nor  were  they 
wrcmgly  advised  or  overreached ;  on  the  contrary,  all  the  par- 
ties seem  to  have  acted  in  good  faith  and  with  a  perfect  under- 
standing of  what  they  were  doing.]  [6]  If  the  respondents 
were  willing  to  grant  to  complainant  the  use  of  Lincoln  square 
in  consideration  of  the  complainant  and  of  Bozorth  relinquish- 
ing their  rights  in  Bicking  street,  and  enabling  the  respondents 
to  open  Yocum  street  and  Lincoln  square,  there  seems  to  be  no 
good  reason  why  the  master  should  inquire  into  the  value  of 
the  consideration  passing  between  the  parties.  The  considera- 
tion was  considered  by  the  parties  at  the  time  as  adequate. 
[The  contract,  so  far  as  the  evidence  shows,  was  clearly  under- 
stood and  the  intent  was  clearly  expressed.  The  rights  which 
the  complainant  acquired  thereunder  have  not  been  forfeited 
or  lost  in  any  manner,  and  there  is  no  reason  why  the  lights  so 
acquired  should  not  be  enforced  and  maintained.]  [7] 

'*  In  the  opinion  of  the  master  [the  complainant  has  a  right, 
in  common  with  the  public  at  large,  under  the  deed  of  dedica- 
tion, to  use  so  much  of  that  strip  of  ground  called  Lincoln 
square  as  extends  from  the  southerly  line  of  Yocum  street  to 
Greenway  avenue  as  a  public  highway,  and  he  has  right  under 
the  contract  of  July  26,  1887,  and  also  under  the  deed  of  ded- 
ication, to  use  the  blind  end  of  said  Lincoln  square  from  the 
southerly  side  of  Yocum  street  to  the  northerly  line  of  the 
complainant's  lot,  which  fronts  on  Woodland  avenue,  for  all 
the  purposes  mentioned  in  the  deed  of  dedication  and  in  the 
said  contract,  and  respondents  have  no  right  to  construct  or 
Vol.  clxvi — 21 
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maintain  a  fence  or  other  obstruction  interfering  with  such 
useO  [8] 

^^As  the  material  facts  in  this  case  are  not  in  dispute  and 
the  contention  is  really  upon  the  construction  and  effect  of 
written  documents,  the  authorities  cited  by  the  respondents, 
that  no  injunction  can  issue  until  the  rights  of  the  parties  are 
established  in  an  action  of  law,  are  not  to  the  point. 
"  The  complainant  is  entitled  to  the  relief  prayed  for." 
Exceptions  to  the  master's  report  were  overruled,  and  a 
decree  entered  in  favor  of  plaintiff. 

UfTors  assigned  were  (1-9)  overruling  exceptions  and  entry 
of  decree,  quoting  them. 

Edwin  0.  MicheneVy  for  appellants,  cited :  Ti'erice  v.  Barteau, 
54  Wis.  99 ;  People  v.  Lochfelm,  2  Cent.  R.  875 ;  Booream  v. 
R.  R.,  39  N.  J.  Eq.  465;  Ca^  Co.  v.  Banks,  44  Mich.  467; 
Rozell  V.  Andrews,  8  N.  E.  R.  518  ;  Rhea  v.  Foi-syth,  37  Pa. 
508;  Beatty's  Alley,  104  Pa.  622;  Com.  v.  Moorehead,  118 
Pa.  846 ;  Shellhouse  v.  State,  2  N.  E.  R.  484 ;  Gentlemen  v. 
Soule,  83  Am.  Dec.  264 ;  Bushnell  v.  Scott,  21  Wis.  451 ;  Bush- 
nell  V.  Scott,  94  Am.  Dec.  555 ;  Lee  v.  Lake,  90  Am.  Dec.  220 ; 
Angell  on  Highways,  3d  ed.,  c.  3,  p.  132 ;  Yost  v.  Boro.,  4  Lane. 
62;  City  Solicitor's  Opinions,  1884,  p.  98;  lb.  1886,  pp.  30,31 ; 
Act  of  April  21,1856,  P.  L.  264;  Arch  St.,  10  Phila.  117; 
Twenty-eighth  St.,  102  Pa.  140;  Biddle  v.  Ash,  2  Ashm.211 ; 
Gowan  v.  Exchange,  5  W.  &  S.  141 ;  San  Fi-ancisco  v.  Cana- 
van,  42  Cal.  541 ;  Bridges  v.  Wyckoff,  67  N.  Y.  180;  Simmons 
V.  Cornell,  1  R.  I.  519 ;  Crocket  v.  Boston,  5  Cush.  182 ;  Baker 
V.  Johnston,  21  Mich.  319 ;  Long  v.  Battle  Creek,  89  Mich. 

323  ;  Stone  v.  Jackson,  32  Eng.  L.  &  Eq.  349 ;  Bowers  v.  Co., 
4  Cush.  332 ;  State  v.  Trask,  6  Vt.  355 ;  Hall  v.  McLeod,  2 
Mete.  (Ky.)  98 ;  Cyr  v.  Madore,  78  Me.  53  ;  Coal  Co.  x.  Snow- 
den,  42  Pa.  490  ;  Minnig's  Ap.,  82  Pa.  878;  Washburn's  Ap^ 
105  Pa.  483. 

Alfred  J.  Wilkinson  and  A,  Lewis  Smith  cited :  White  v. 
Smith,  33  Pa.  186 ;  Beeson  v.  Patterson,  36  Pa.  24 ;  School 
Dist.  V.  Derr,  115  Pa.  439;  Burkhard  v.  Ins.  Co.,  102  Pa.  262; 
2  Whart.  Cont.  §  670 ;  Patterson  v.  Harlan,  124  Pa.  67 ;  2 
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Dil.  Man.  Corp.,  4th  ed.  769;  Trustees  v.  Hoboken,  88  N.  J. 
L.  13  ;  Angell  on  Highways,  §  185  ;  Washburn  on  Easements, 
3d  ed.,  p.  195 ;  Transue  v.  Sell,  105  Pa.  604 ;  Trutt  v.  Spotts, 
87  Pa.  841 ;  Pearl  St.,  Ill  Pa.  565 ;  Hacke  v.  Hugus,  101 
Pa.  245. 

Opinion  by  Mb.  Chief  Justice  Stebbett,  Feb.  4, 1895 : 
An  examination  of  this  record  has  satisfied  us  that  there  is 
nothing  in  any  of  the  sixteen  specifications  of  en'or  that  would 
justify  either  a  reversal  or  modification  of  the  decree.  The 
learned  master's  findings  of  fact  are  abundantly  sustained  by 
the  pleadings  and  proofs ;  and  the  decree  complained  of  is  the 
legal  sequence  of  the  clearly  established  facts.  The  allegation 
of  fraud  in  procuring  the  agreement  of  July  26,  1887,  is  not 
sustained  by  any  sufficient  evidence.  After  correctly  reciting 
the  facts  as  to  the  ownership  of  different  parts  of  the  property, 
etc.,  the  agreement  provides,  on  behalf  of  all  the  parties  thereto, 
for  the  vacation  of  Bicking  street,  and,  on  behalf  of  the  defend- 
ants, for  laying  out  and  opening — for  the  mutual  use  and  accom- 
modation of  all  the  parties  thereto — Yocum  street  and  Lincoln 
square,  the  latter  extending  southeastwardly  from  the  south- 
westwardly  side  of  Greenway  avenue  to  the  line  of  plaintiff's 
Woodland  avenue  lot,  and  then  grants  and  conveys  to  plaintiff 
and  John  Bozorth,  their  heii-s  and  assigns,  the  free  use  and 
privilege  of  said  Yocum  street  and  Lincoln  square,  as  and  for 
streets,  passageways  and  watercourses,  in  common  with  the 
defendants,  their  heirs  and  assigns,  ownei^,  tenants  and  occu- 
piers of  the  ground  bounding  thereon,  at  all  times  thereafter 
forever.  So  far  as  appears  from  any  evidence  in  the  case,"tlie 
negotiations  leading  up  to  the  execution  of  the  agreement  and 
the  subsequent  deed  of  dedication,  etc.,  were  conducted  as  such 
transactions  usually  are.  It  is  fair  to  presume  that  defendants 
knew  the  southwestwardly  terminus  of  Lincoln  square  was 
partly  on  the  northeastwardly  line  of  plaintiff's  Woodland  ave- 
nue lot.  The  agreement  calls  for  that  line,  and  there  is  noth- 
ing to  show  that  they  were  ignorant  of  the  fact.  But,  whether 
they  knew  or  not,  plaintiff  was  not  bound  to  explain  to  them 
what  benefits,  if  any,  might  result  to  him  from  the  agreement. 
It  is  enough  to  know  that,  so  far  as  he  was  concerned,  evidence 
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of  fraud  is  not  in  the  case.     It  is  unnecessary  to  specially  notice 
either  of  the  specifications.     Neither  of  them  is  sustained. 

Decree  affirmed  and  appeal  dismissed  with  costs  to  be  paid 
by  appellants. 


Emeline  Unruh  r.  Benjamin  F.  Lukens,  Appellant. 

Deed— Deed  of  trust— Bill  for  reconveyance—Equity. 

On  a  bill  in  equity  by  an  elderly  woman  to  compel  a  reconveyance  of 
property  which  she  had  deeded  to  her  physician,  a  decree  will  be  entered 
for  plaintiif  where  the  findings  of  the  master,  supported  by  competent 
evidence,  show  that  the  deed  was  not  delivered  to  defendant,  but  had 
been  retained  by  plaintiff ^s  attoraey ;  that  the  deed  was  signed  without 
consideration ;  that  plaintiff ^s  attorney,  who  appeared  to  be  also  defend- 
ant's attorney,  had  assured  plaintiff  that  she  could  revoke  the  deed  at  any 
time ;  that  the  effect  of  the  deed  was  never  properly  explained  to  plain- 
tiff ;  and  that  defendant  was  both  physician  and  attorney  in  fact  of  plain- 
tiff, had  great  influence  with  her,  and  had  influenced  her  to  make  the  deed. 

Costs  in  equity. 

In  such  case  a  court  of  equity  should  not  impose  a  part  of  the  costs  upon 
the  plaintiff. 

Argued  Jan.  25, 1895.  Appeal,  No.  209,  July  T.,  1894,  by 
defendant,  from  decree  of  C.  P.  No.  2,  Phila.  Co.,  Dec.  T., 
1892,  No.  967,  on  bill  in  equity.  Before  Stbrrktt,  C.  J.,  Wil- 
liams, McCoLLUM,  Mitchell,  Dean  and  Fbll,  J  J.  Aflfirmed. 

Bill  in  equity  for  reconveyance. 

The  case  was  referred  to  G.  Harry  Davis,  Esq.,  as  master, 
who  reported  as  follows : 

^'•It  appears  from  the  testimony,  that  the  complainant,  Eme- 
line Unruh,  fii-st  met  the  defendant,  Benjamin  F.  Lukens,  in 
the  spring  of  1883,  when  he  visited  her  professionally.  They 
did  not  meet  thereafter  until  the  nineteenth  day  of  April,  1886, 
when  he  visited  her  as  her  physician,  and  took  formal  charge 
of  her  case.  From  that  time  until  the  1st  of  January,  1891, 
he  was  her  physician,  also  acted  for  her  in  the  capacity  of  agent, 
under  a  power  of  attorney,  which  gave  him  almost  unlimited 
authority,  and  was  the  recognized  messenger  between  herself 
and  her  attorneys  at  law.  During  this  period,  according  to  his 
own  testimony,  he  paid  upwards  of  a  thousand  visits,  and  had 
charge  of  the  greater  part  of  her  property. 
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"  Complainant  commenced  proceedings  in  equity  in  the  Court 
of  Common  Pleas  No.  2,  of  the  County  of  Philadelphia,  to 
June  Term,  1887,  No.  972,  against  Bridget  Nichols  to  recover 
back  certain  real  estate.  Just  previous  to  the  commencement 
of  this  suit,  at  the  suggestion  of  the  defendant,  and  by  him, 
she  was  introduced  to  H.  B.  Amerling,  Esq.,  an  attorney  at 
law,  whose  first  professional  business  for  her  was  the  prepai-ation 
of  a  will,  in  which  defendant  was  a  legatee  in  the  sum  of  one 
thousand  dollars.  This  was  almost  immediately  after  he  had 
commenced  to  treat  her  as  her  physician.  Shortly  after  Mr. 
Amerling  had  been  retained  as  counsel,  these  proceedings  were 
begun,  and  as  associate  counsel,  Mr.  Amerling  had  with  him 
Edward  Haugh,  Esq.,  and  W.  W.  Wiltbank,  Esq.  The  case  had 
been  taken  by  counsel,  as  far  as  Messrs.  Haugh  and  Amerling 
were  concerned,  on  a  contingent  fee  of  one  half  the  value  of 
the  property,  should  they  succeed  in  recovering  back  the  same. 
This  suit  terminated  adversely  to  Miss  Uiiruh.  Shortly  before 
its  termination,  as  she  alleges,  upon  the  suggestion  and  by  the 
advice  of  Dr.  Lukens  and  for  the  purpose  of  covering  up  her 
property  and  preventing  it  being  burdened  by  the  costs  of  that 
suit,  she  gave  to  Dr.  Lukens,  and  to  one  Catharine  Brown,  a 
fiiend  of  here  and  a  co-defendant  in  this  bill,  judgment  notes 
for  the  sum  of  six  thousand  dollars  each.  She  subsequently 
executed  two  mortgages  for  similar  amounts  and  to  the  same 
parties.  Subsequent  to  the  mortgages,  on  the  6th  of  June, 
1889,  she  executed  a  deed  for  all  her  real  estate  to  Dr.  Lukens 
and  Mrs.  Brown,  and  the  judgments  upon  the  notes,  and  the 
mortgages,  theretofore  given,  were  then  satisfied  of  record.  This 
deed,  though  absolute  upon  its  face,  was  to  all  intents  and  pur- 
poses a  trust  deed,  and  according  to  the  testimony  of  Dr.  Lu- 
kens was  made,  *  with  the  knowledge  and  intention  of  retaining 
the  use  of  these  properties,  and  at  any  time  she  could  have  them 
re-deeded  to  her.'  They  were  conveyed  back  to  her  by  a  deed 
made  by  Benjamin  F.  Lukens  and  wife  and  Catharine  A.  Brown, 
on  Jan.  6,  1891,  and  on  the  same  day,  the  deed,  which  is  the 
subject  of  the  present  proceedings,  and  which  is  commonly 
known  throughout  as  the  *  trust  deed,'  was  executed  by  the  said 
Emeline  Unruh  and  was  duly  recorded.  Up  to  the  date  of  this 
recited  deed.  Dr.  Lukens  had  retained  his  position  as  physician 
and  attorney  in  fact,  for  Miss  Unruh.     Thereafter  he  rendered 


Digitized  by  VjOOQ IC 


326  UNRUH  v.  LUKENS,  Appellant. 

Master's  Report.  [166  Pa. 

DO  services  whatever.  Miss  Unruh,  in  speaking  of  these  several 
transactions  and  deeds,  says  that  Lukens  told  her  that  Wiltbank 
had  said  she  had  better  give  him,  Lukens,  the  power  of 
attorney,  and  that  she  had  better  have  her  property  put  out  of 
her  name  during  the  pendency  of  the  Nichols  suit,  and  that  it 
was  to  be  put  back  in  her  name  after  the  suit  was  over,  and 
she  speaks  of  the  judgment  notes  and  the  mortgages  as  shams. 
She  says  *  they  were  made  to  save  my  property  so  they  could 
not  come  on  me  when  the  suit  was  done.* 

"  She  further  says  that  there  was  no  consideration  for  the 
conveyance,  and  that  that  written  in  the  deeds  was  not  true, 
and  that  she  had  never  i-ead  it  nor  understood  it.  That  she 
did  not  owe  the  doctor  anything,  not  more  than  a  hundred  dol- 
lars at  any  rate. 

^^  She  further  says  that  at  the  time  of  the  execution  of  the 
deed,  which  is  the  subject  of  the  present  proceedings,  the  same 
was  not  read  or  explained  to  her,  but  she  was  informed  by  Mr. 
Bryant,  who  had  by  this  time  become  her  attorney,  that  she  could 
change  and  revoke  the  same  at  her  pleasure.  In  this  she  was, 
at  least  to  some  extent,  corroborated  by  Catharine  Bi-own.  Dr. 
Lukens,  on  the  contrary,  testified  that  the  deed  was  made  to  him, 
as  compensation  for  his  services,  and  that  these  services  were 
the  consideration  therefor.  Mr.  Bryant  testified  that  he  fully 
explained  the  deed  and  its  covenants  to  her,  and  that  she  bad 
told  him  she  wanted  it  so  written  that  no  one  could  interfere 
with  it,  not  even  herself. 

"  It  does  not  appear  anywhere  in  the  testimony,  that  Mr. 
Biyant,  or  any  one  else,  explained  to  Miss  Unruh  the  right  of 
revocation,  and  how  her  failure  to  resei*ve  that  right  would 
affect  her  in  the  future. 

^^  The  consideration,  claimed  by  Dr.  Lukens,  or  how  the  amount 
was  arrived  at,  did  not  appear.  It  was  alleged  by  Miss  Unruh, 
and  not  denied  by  the  doctor,  that  no  bill  had  ever  been  pre* 
sen  ted.  No  bill  was  presented  before  the  master;  no  itemized 
account ;  no  statement  of  the  number  of  visits ;  nothing  on  which 
the  master  could  form  an  opinion  as  to  those  visits  and  place  a 
value  upon  the  same.  The  excuse  for  this  absence  was,  as  the 
doctor  said,  because  Miss  Unruh  had  promised  to  compensate 
him  liberally  for  his  services  in  a  will  which  was  afterwards 
made.     But  this  will  was  made  shortly  after  the  commence- 
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ment  of  iiis  employment,  and  was  canceled  within  a  few  months 
thereafter.  It  would  seem  almost  incredible  that  a  business 
man  would,  for  almost  five  years,  visit  his  patient,  his  principal 
and  his  client,  upwards  of  a  thousand  times,  and  keep  no  record, 
make  no  charge,  and  have  no  books  of  any  kind  to  show  either 
the  number  of  the  visits  or  their  value. 

"  One  peculiarity  of  the  case,  as  it  presented  itself  to  the 
master,  was  in  the  fact  that  Messrs.  Amerling  &  Son  and  Mr. 
Bryant  had  offices  together  in  the  same  room,  and  that  Mr. 
Haugh,  her  other  attorney,  had  his  office  in  the  same  building  and 
on  the  same  floor.  And  that,  at  the  very  time  that  Mr.  Bryant 
prepared  the  deed  of  trust,  for  which  Eraeline  Unruh  says  she 
paid  him  the  sum  of  fl50,  Mr.  Amerling  was  the  counsel  for 
Dr.  Lukens,  although  he  had  been  previously  counsel  for  Miss 
Unruh  and  was  then  acting  for  her  in  the  Nichols  case,  which 
had  not  ended.  It  is  also  singular,  that  Amerling  appears  of 
record  as  counsel  for  Dr.  Lukens  in  the  judgment  note  of  six 
thousand  dollars,  already  referred  to.  Subsequently  to  the 
execution  of  the  deed  in  question,  according  to  the  testimony 
of  Miss  Unruh,  Mr.  Amerling  sued  out  two  certain  mortgages 
for  her,  and  as  the  proceeds  of  the  sheriff's  sale  did  not  realize 
enough  to  pay  the  claim,  he  subsequently  entered  judgment  on 
the  bonds,  and  removed  the  same  to  Montgomeiy  county,  and 
received  certain  amounts  thereon  from  the  award  of  an  auditor 
appointed  to  distribute  certain  funds  in  that  jurisdiction.  The 
doctor  claims,  in  his  testimony,  that  these  bonds  were  volunta- 
rily given  to  him,  and  his  counsel  admits  that  the  judgments 
thei-eon  were  assigned  to  him,  as  a  voluntary  gift  from  Emeline 
Unruh,  who  on  the  contrary  asserts  he  only  held  them  for  the 
purpose  of  collection. 

"*  In  the  deed  of  trust,  so  called,  the  subject  of  the  present 
litigation.  Miss  Unruh  placed  out  of  her  hands  and  control,  all 
her  real  estate.  She  subsequently  gave  to  the  doctor  a  judg- 
ment note  for  $1,000,  which  note  seems  to  have  been  prepared 
b}'  her  own  counsel,  Mr.  Bryant,  she  says,  because  of  a  fear  she 
had  that  the  trust  deed  that  then  had  been  executed  would 
be  interfered  with,  and  she  made  to  lose  all  her  property ;  Dr. 
Lukens  alleges  in  settlement  of  a  charge  of  slander  made  by 
him.  At  all  events  this  note  was  entered  up,  judgment  had 
thereon,  and  the  Germantown  Saving  Fund,  her  depositaries. 
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attached  as  garnishees.  Both  her  real  and  personal  estate  were 
thus  put  out  of  her  own  name  and  beyond  her  control.  The 
income  of  the  real  estate  alone  was  here  during  life,  and  at  her 
death  the  whole  estate  would  be  distributed  among  the  defend- 
ants in  this  bill. 

"  Whether  these  matters  as  stated  in  the  testimony  of  the 
various  parties  be  true  or  not,  and  there  was  a  deal  of  confu- 
sion and  contradiction  throughout,  one  thing  is  true,  and 
seems  to  be  admitted  by  all  interested  in  the  cause,  that  by 
this  deed  Miss  Unruh  entirely  conveyed  away  all  her  i-eal  es- 
tate ;  that  Dr.  Lukens  was  her  agent,  her  physician,  and  her 
confidential  friend,  and  that  the  only  consideration  which 
passed  from  him  to  her  was  the  value  of  the  services  he  ren- 
dered her  as  such.  That  Catharine  Brown  and  the  church 
have  relinquished  all  and  any  rights  under  the  said  deed,  and 
agree  that  the  decrees  as  prayed  for  shall  be  made. 

"  It  did  not  appear  to  the  satisfaction  of  the  master  that  this 
deed  in  question  had  ever  been  delivered  to  Dr.  Lukens.  It  is 
certain  that  he  never  formally,  or  in  writing,  accepted  the 
trust.  The  most  that  he  did  was  to  tell  Mr.  Bryant,  the  attoi> 
ney  for  Miss  CJnruh,  who  informed  him  of  the  provisions  of 
the  deed,  that  he  would  act  as  such  trustee.  The  deed,  how- 
ever, has  been  continuously  in  the  possession  of  Mr.  Bryant 
from  the  time  of  its  record  until  it  was  produced  before  the 
master.  He  says  upon  that  subject :  '  I  took  them  to  my  oEBce 
and  put  them  in  a  box,  and  there  they  remained  until  I  was 
called  upon  to  testify,  when  I  took  them  from  there  to  your 
oflBce  and  left  them  there.'  He  afterwards  qualifies  this  answer 
by  saying,  '  They  had  been  in  my  possession  and  also  in  Dr. 
Lukens's  possession.'  '  He  came  to  my  office  and  examined 
them,  perhaps  Miss  Unruh  came  there,  and  very  likely  did. 
They  remained  in  my  box  at  No.  142  South  Sixth  street, 
together  with  all  my  papera  and  receipts.'  '  I  had  a  box  in 
which  I  kept  all  my  business  transactions  with  Miss  Unruh, 
and  all  the  papers,  policies,  deeds,  and  all  the  papers  referring 
to  this  were  kept  in  that  box.'  This,  it  is  suggested  by  the 
master,  in  a  matter  of  such  gmve  importance  as  the  conveyance 
of  all  the  property  of  a  woman  to  her  physician  and  agent,  is 
very  far  removed  from  what  the  law  contemplates  as  a  proper 
and  complete  delivery. 
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"Much  of  the  testimony  taken,  if  not  entirely  irrelevant, 
did  not  bear  directly  upon  the  question  at  issue  before  the 
master.  It  was  undoubtedly  proven,  from  the  testimony  of 
Dr.  Lukens  himself,  that  when  he  was  called  upon  to  first  see 
Miss  Unruh,  it  was  at  the  suggestion  of  a  fellow  physician, 
and  to  examine  her  as  to  her  mental  condition.  As  he  says, 
*  to  see  whether  she  was  compos  mentis  and  capable  of  trans- 
acting her  own  business.'  And,  although  he  did  not  see  her 
from  1883  to  1886,  yet,  he  says,  '  After  treating  her  for  several 
days,  it  became  evident  from  the  condition  in  which  I  found 
her  mentally,  that  it  was  necessary  for  her  to  have  some  one 
to  take  charge  of  her  business  affairs.' 

**  It  is  not  denied  by  Dr.  Lukens  that,  from  that  time  until 
the  execution  of  the  deed  which  is  the  subject  of  the  present 
proceedings,  he  acted  as  her  physician,  her  attorney  in  fact 
and  her  adviser,  but  it  is  claimed  that  the  services  he  rendered 
her  in  these  different  capacities  is  an  adequate  and  valid  con- 
sideration for  such  conveyance. 

"FINDING  OF  FACTS. 

"  The  master  finds  from  the  testimony  the  following : 

"  1.  That  on  Jan.  6, 1891,  Emeline  Unruh,  the  complainant, 
executed  a  certain  deed  for  her  real  estate  to  the  defendant, 
Benjamin  F.  Lukens,  in  trust,  for  certain  purposes  therein  set 
forth.  That  the  said  deed  was  duly  and  properly  recorded  by 
her  attorney. 

'^2.  That  the  same  was  never  delivered  to  the  defendant, 
Benjamin  F.  Lukens. 

"3.  That,  at  the  time  of  the  signing  of  the  aforesaid  deed, 
the  defendant,  Benjamin  F.  Lukens,  was  the  physician  and 
business  attorney  of  the  complainant,  and  had  been  such  from 
April  19,  1886. 

"4.  That  by  this  deed  the  plaintiff  conveyed  all  her  real 
estate,  after  her  death,  to  the  defendant,  Dr.  Lukens,  and  other 
parties,  and  that  the  latter  have  renounced  all  right  to  the 
same,  and  ask  that  the  decree  prayed  for  in  the  bill  be  made. 

"6.  That  no  consideration  passed  from  the  defendant  to  the 
plaintiff  at  the  time  of  the  execution  of  the  said  deed. 

"6.  That,  at  the  time  of  the  execution  thereof,  Emeline 
Unruh  was  upwards  of  seventy  years  of  age. 
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"  7.  And  that  the  effect  of  the  said  deed  was  never  properly 
explained  to  her. 

"FINDINGS   OF  LAW. 

"  In  the  view  taken  by  the  master  of  the  matter  before  him, 
the  question  to  be  determined,  is  as  to  the  validity  and  ade- 
quacy of  the  consideration. 

"  The  position  occupied  by  Dr.  Lukens,  towards  Miss  Unruh, 
was  of  such  a  confidential  character  as  to  throw  upon  him  the 
duty  of  showing,  expressly,  that  the  arrangement  was  fair  and 
conscientious,  beyond  the  reach  of  suspicion.  In  Greenfield's 
Estate,  14  Pa.  606,  the  court  says :  '  While  these  connections 
exist,  the  advisor  shall  take  no  benefit  to  himself,  from  con- 
tacts or  other  negotiations,  without  establishing  this  perfect 
fairness  and  adequacy,  and  that  the  deed  was  the  deliberate 
act  of  the  confiding  party,  after  being  fully  informed  of  his 
rights,  interest  and  duties,  and  put  on  his  guard  against  even 
the  suggestion  of  his  own  inclination.' 

"  It  was  aigued  by  the  counsel  for  the  defendant,  that  the 
services  of  Dr.  Lukens,  and  the  promise  of  Miss  Unruh  to  com- 
pensate him  liberally,  together,  formed  such  valid  consideration, 
and  that  this  conveyance  in  trust  to  Dr.  Lukens,  was  coupled 
with  an  interest  which  vested  in  him  under  the  said  deed,  and 
which  could  not  be  divested  by  any  subsequent  action  of  Miss 
Unruh.  It  is  suggested,  however,  that,  whilst  the  reasoning 
of  the  counsel  may  be  ordinarily  true,  the  confidential  relations 
existing  between  Miss  Unruh  and  Dr.  Lukens,  were  such  as 
to  withdraw  this  particuLir  conveyance  from  the  operation  of 
ordinary  rules,  and  throw  upon  the  beneficiary  the  duty  of 
showing,  expressly,  that  the  arrangement  was  fair  and  consci- 
entious, beyond  the  reach  of  suspicion.  .This  was  not  done. 
The  value  of  the  services  rendered  was  not  attempted  to  be 
prc»ven,  nor  were  the  items  of  such  services  submitted.  It  is 
true,  the  doctor  testified  that  upwards  of  one  thousand  visits 
were  made  necessary  by  his  duties,  but  he  rested  his  consider- 
ation upon  the  promise,  which  he  alleged  was  made  to  him,  to 
compensate  him  by  a  will,  and  made  no  attempt  to  affix  a  value 
to  them.  It  is  not  necessary  to  run  through  the  various  judg- 
ment notes,  mortgages  and  other  conveyances,  which  were 
alleged  to  be  frauds,  in  the  law  as  well  as  in  morals,  because 
the  question  at  issue  is,  in  the  master's  view,  only  that  of  the 
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existence  of  the  relationship  suggested,  and  the  necessity,  in 
consequence  of  such  relationship,  of  proof  beyond  the  possibil- 
ity of  doubt  or  suspicion,  of  the  fairness  of  the  dealing,  and 
the  full  knowledge  of  Miss  Unruh  as  to  the  result  of  her  act. 
From  the  time  of  Greenfield*s  Estate  this  has  been  the  recog- 
nized law  of  the  commonwealth,  and  in  Darlington's  Estate, 
147  Pa.  624,  the  court,  in  citing  Greenfield's  Estate,  says  fur- 
ther, and  only  in  the  development  of  the  same  principle :  ^  The 
confidential  relation  is  not  confined  to  any  specific  association 
of  the  parties  to  it.  It  embraces  agent  and  principal,  physician 
and  patient,'  so  that,  in  the  present  case,  the  defendant,  Lukens, 
occupied  a  relation  which  was  doubly  a  confidential  one. 

'*  In  view  of  the  facts  as  found,  and  the  law  bearing  upon 
those  facts,  the  master  has,  therefore,  concluded,  and  respect- 
fully submits  to  the  court,  that  the  pmyers  of  the  bill  should 
be  granted,  and  that  the  defendant,  Benjamin  F.  Lukens,  be 
directed  to  reconvey  the  title  to  the  property  in  question  to 
the  plaintifiF,  Emeline  Unruh,  freed  and  discharged  of  any  and 
all  tmsts." 

Exceptions  to  the  master's  report  were  dismissed  by  the  court, 
and  a  decree  entered  in  favor  of  plaintiff,  with  costs. 

Errors  assiffned  were  (1)  in  not  dismissing  the  bill ;  (2)  in 
confirming  the  report ;  (3)  in  dismissing  the  exceptions,  quot- 
ing them  all  in  one  assignment ;  in  entering  decree,  quoting  it. 

Wm.  F.  Johnson^  for  appellant,  cited:  Wilt  v.  Franklin,  1 
Bin.  630 ;  Eyrick  v.  Hetrick,  IS  Pa.  493 ;  Stephens  v.  Huss, 
54  Pa.  20 ;  Eckman  v.  Eckman,  65  Pa.  275 ;  McConomy  v. 
Reed,  162  Pa.  42 ;  Fellows's  Ap.,  98  Pa.  473 ;  Nace  v.  Boyer, 
30  Pa.  110 ;  Toker  v.  Toker,  3  DeG.  &  Sm.  487  ;  Russell's  Ap., 
75  Pa.  269;  Reese  v.  Ruth,  13  S.  &  R.  434;  Eckman  v.  Eck- 
man, 68  Pa.  460;  Thomas  v.  Loose,  114  Pa.  45;  Kesler's  Est., 
143  Pa.  386 ;  Phillips  v.  MuUings,  L.  R.  7  Ch.  Ap.  244. 

Mdick  ^  Potter^  ioT  appellee,  cited:  Greenfield's  Est.,  14 
Pa.  505;  Darlington's  Est.,  147  Pa.  624. 

Per  Curiam,  Feb.  4, 1895 : 

The  controlling  facts  of  this  case  are  sufficiently  presented 
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in  the  pleadings  and  report  of  the  learned  master  which  was 
approved  by  the  court  below.  Our  examination  of  the  record 
has  satisfied  us  that  there  is  no  substantial  error  either  in  the 
findings  of  fact,  or  in  the  legal  conclusions  of  which  the  decree 
is  predicated.  There  appears  to  be  nothing  in  either  of  the 
specifications  of  error  that  requires  special  notice.  The  ques- 
tions involved  are  sufficiently  considered  in  the  master's  report, 
and  for  reasons  there  given  we  think  the  decree  should  be 
affirmed.  There  appeai-s  to  be  no  reason  for  imposing  any  part 
of  the  costs  on  the  appellee. 

Decree  affirmed  and  appeal  dismissed  with  costs  to  be  paid 
by  appellant. 


1  fiB     ^fipl  

190    191  Conamonwealth  v.  Wm.  Freeman,  Appellant. 


Criminal  law— Murder— Jury^  Jury-wheel — Motion  to  qutish  array— 
Delay—Laches— Waiver— Practice,  0.  A  T,—Act  of  Feb.  21,  1814. 

On  the  trial  of  an  indictment  for  murder  where  the  prisoner  has  been 
duly  arraigned  and  pleaded  not  guilty,  and  four  jurymen  have  been 
selected  and  sworn,  a  motion  to  quash  the  array  for  the  reason  that  the 
juiy-wheel  had  not  been  properly  sealed,  is  too  late,  under  the  act  of 
Feb.  21,  1814,  6  Sm.  L.  Ill,  and  will  not  be  entertained. 

In  such  a  case  the  presumption  is  that  the  prisoner,  on  an  inspection  of 
the  array  after  drawing,  is  content  to  be  tried  by  a  jury  selected  therefrom 
without  inquiry  as  to  whether  the  strict  requirements  of  the  law  were 
observed  preparatory  to  the  drawing. 

Argued  Jan.  7,  1895.  Appeal,  No.  53,  Oct.  T.,  1895,  by 
defendant,  from  judgment  of  O.  &  T.,  Westmoreland  Co., 
Aug.  T.,  1894,  No.  14,  on  verdict  of  guilty.  Before  Stbb- 
RETT,  C.  J.,  Green,  Williams,  McCollum,  Mitchell,  Dban 
and  Fell,  J  J.     AflSrmed. 

Indictment  for  murder.     Before  DoTT,  P.  J. 

At  the  trial,  after  the  prisoner  had  been  duly  arraigned  and 
pleaded  not  guilty,  and  thirty  jurors  had  been  called,  four  of 
whom  were  selected  and  sworn,  the  prisoner  moved  .to  quash 
the  indictment,  the  array  of  grand  jurors  and  the  array  of  petit 
jurors,  "  for  the  reason  that  the  sheriflE  and  the  jury  commis- 
sioners of  Westmoreland  county,  at  the  time  of  selecting  and 
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placing  in  the  wheel  of  the  jurors,  did  not  secure  the  wheel  in 
the  manner  required  by  law,  they  having  failed  to  secure  the 
said  wheel  and  sealing  the  same  with  their  respective  seals,  the 
said  wheel  being  secured  with  only  one  seal,  if  any ;  and  for  the 
further  reason  that  the  jury  wheel  and  the  key  thereof  were 
both  &ept  in  the  custody  of  the  sheriff,  whereas  the  act  of 
assembly  requires  one  to  be  in  the  custody  of  the  sheriff  and 
the  other  in  the  custody  of  the  jury  commissioners ;  and  for 
the  further  reason  that  the  juiy  wheel  has  not  been  kept  in  a 
secure  place  under  lock  and  key  b}'  the  jury  commissioners ; 
the  motion  having  been  made  as  soon  as  these  facts  came  to 
the  notice  of  the  defendant." 

The  court  refused  the  motions,  as  too  late.  [1-4] 
The  court  also  refused  defendant's  offer  to  prove  the  facts 
alleged  in  the  motion,  [5]  and  refused  challenges.  [6] 

Verdict,  guilty  of  murder  of  the  first  degree.  The  court 
refused  a  motion  for  a  new  trial,  [7]  and  in  arrest  of  judg- 
ment, [8,  9]  and  passed  sentence  upon  the  verdict.  [10] 

JErrors  asngned  were  (1-10)  above  rulings  and  orders,  quot- 
ing them  in  substance. 

James  S.  Beacom^  Curtis  H,  Chegg  with  him,  for  appellant, 
cited :  Brown  v.  Com.,  73  Pa.  821 ;  Ins.  Co.  v.  Adams,  110  Pa. 
553 ;  Alexander  v.  Com.,  105  Pa.  1 ;  Com.  v.  Hoof nagle,  1 
Brown,  201;  acts  of  Feb.  21,  1814,  6  Sm.  L.  Ill;  April  14, 
1834,  P.  L.  356 ;  April  10,  1867,  P.  L.  62 ;  Haddock  v.  Com., 
103  Pa.  249 ;  Com.  v.  Spring,  5  Clark,  240 ;  Cora.  v.  Smith,  2 
S.  &  R.  299;  People  v.  McKay,  18  Johns.  212;  Com.  v.  Brad- 
ney,  126  Pa.  199 ;  Klemmer  v.  R.  R.,  163  Pa.  521 ;  Dyott  v. 
Com.,  5  Whart.  67 ;  Brown  v.  Com.,  76  Pa.  336 ;  Kell  v.  Bril- 
linger,  84  Pa.  278. 

Joseph  A.  Mc  Curdy ^  district  attorney,  J.  E,  B.  Cunningham 
with  him,  for  appellee,  cited :  Acts  of  March  31, 1860,  §  53,  P., 
L.  443;  Feb.  21,  1814,  P.  L.  60;  Burton  v.  Ehrlich,  15  Pa. 
236 ;  Com.  v.  Sallager,  3  Clark,  127 ;  RoUand  v.  Com.,  82  Pa. 
806 ;  Brown  v.  Com.,  73  Pa.  321 ;  Jewell  v.  Com.,  22  Pa.  100 ; 
Com.  V.  Haggerty,  3  Brewster,  285 ;  Whart.  Cr.  PI.  &  Pr.,  8th 
ed.  §§  344,  396,  610 ;  Com.  v.  Chauncy,  2  Ash.  90 ;  2  Cr.  L. 
Mag.  470 ;  Dyott  v.  Com.,  6  Whart.  67. 


Digitized  by  VjOOQ IC 


334         COMMONWEALTH  v.  FREEMAN,  AppeUant 

Opinion  of  the  Court  [166  Pa. 

Opinion  by  Mr.  Justice  Dean,  Feb.  11, 1895: 

The  jury,  on  evidence  which  fully  wairanted  the  verdict, 
found  the  appellant  guilty  of  murder  of  the  first  degree.  The 
court  below,  after  careful  consideration  of  the  reasons  therefor, 
overruled  a  motion  for  a  new  trial,  and  imposed  sentejice  of 
death;  and  from  this  judgment  defendant  appeals,  assigning 
for  error  the  refusal  of  the  court  to  quash,  for  irregularities,  the 
indictment  and  the  aixay  of  grand  and  petit  jurors. 

Defendant's  counsel,  in  support  of  the  motion  to  quash,  offered 
to  prove :  1.  That  the  juiy  wheel  after  being  filled  had  not  been 
sealed  as  required  by  law.  2.  That  the  wheel  and  the  key 
thereto,  contraiy  to  law,  were  both  retained  in  custody  of  the 
sheriff.  8.  That  the  wheel  was  not  kept  in  a  place  where  it 
could  not  be  tampered  with. 

As  the  court  declined  to  hear  the  oral  evidence  offered  to 
prove  these  facts  we  must  assume  they  existed.  We  do  not 
consider  them  trifling  or  immaterial.  The  statutes  providing 
for  the  selection  of  names  to  be  put  in  the  wheel,  how  it  shall 
be  locked  and  sealed,  its  custody  and  that  of  the  key,  should  be 
strictly  observed.  The  oflScers  charged  with  this  duty  are 
allowed  no  discretion  and  are  subject  to  severe  penalties  for 
either  willful  or  negligent  omission.  But  a  complaining  suitor 
for  mere  irregularities  must  make  his  objection  in  time  or  he 
will  be  deemed  to  have  waived  it.  Here,  the  prisoner,  on  being 
arraigned,  pleaded  "  not  guilty ; "  then  twenty-three  jurors  were 
called ;  fifteen  of  these  were  stood  aside  by  the  commonwealth ; 
four  were  peremptorily  challenged  by  the  prisoner  and  four  were 
accepted  by  him  and  sworn  to  try  the  issue ;  then  the  motion 
to  quash  was  made  which  was  overruled  by  the  court  because 
made  too  late. 

All  the  text  writers  concur  in  holding  that,  after  plea  pleaded, 
a  motion  to  quash  for  such  defects  as  these  will  not  be  sus- 
tained. Besides,  this  case  on  its  facts  is  clearly  within  the 
intent  of  section  one  of  act  of  Februarj'^  21, 1814,  as  follows : 
,"  A  trial  or  an  agreement  to  tiy  on  the  merits,  or  pleading 
guilty,  or  the  general  issue  in  any  case  shall  be  a  waiver  of  all 
errors  and  defects  in  or  relative  and  appertaining  to  the  said 
precept,  venire,  drawing,  summoning  and  returning  of  jurors." 

Each  one  of  these  defects  or  omissions  had  relation  to  the 
drawing.     That  this  may  be  certainly  fair  and  impartial,  pro- 
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vision  is  made  for  the  safe  keeping  of  the  wheel  and  its  con- 
tents prepai'atory  to  the  several  dmwings  of  jurors  therefrom 
for  the  several  ^erms  of  court.  For  at  least  thirty  days  before 
this  motion  to  quash  was  made,  the  facts  on  which  it  was  based 
could  have  been  within  the  knowledge^  of  the  prisoner  and  his 
counsel.  Assume,  as  stated,  that  they  were  not  actually 
known  to  them  until  after  plea  and  challenge  to  the  poll,  the 
waiver  is  presumed  not  alone  from  what  was  actually  known, 
but  also  from  what  might  have  been  known.  The  presump- 
tion is  that  the  prisoner,  on  an  inspection  of  the  array  after 
drawing,  was  content  to  be  tried  by  a  jury  selected  therefrom 
without  inquiry  as  to  whether  the  strict  requirements  of  the 
law  had  been  observed  prepai-atory  to  the  drawing.  This  is  a 
reasonable  interpi-etation  of  the  act  of  1814  and  it  fairly  admits 
of  no  other.  If  the  plea,  either  in  a  criminal  or  civil  case,  be 
entered  before  the  filling  of  the  wheel  from  which  the  jury  is 
drawn  to  try  the  particular  case,  it  follows,  the  act  of  1814,  so 
far  as  it  declares  such  plea  shall  be  deemed  a  waiver  of  irreg- 
ularities, cau  have  no  application.  And  this  may  often  be  the 
fact  in  a  civil  cause ;  but  it  can  seldom  occur  in  a  criminal  issue 
where  trial  follows  soon  after  accusation.  The  plea  is  a  waiver 
of  existing  irregularities,  not  of  future  ones.  In  the  latter  the 
motion  must  be  made  as  soon  as  the  defects  are  known,  or  as 
soon  as,  with  reasonable  diligence,  they  might  have  been  known. 
The  eflFort  of  courts  is  to  give  all  statutes  a  reasonable  inter- 
pretation. If  there  be  actual  fraud  or  corruption  in  filling  the 
wheel  or  actual  tampering  with  it  to  the  prejudice  of  a  suitor, 
they,  in  the  interests  of  justice,  will  not  hesitate  to  apply  the 
proper  remedy,  without  regard  to  the  time  the  motion  is  made. 
But  here  there  was  no  intimation  of  anything  beyond  irregu- 
larity. The  trial  was  in  every  respect  fair ;  to  such  a  degree, 
indeed,  that  the  prisoner  makes  no  complaint.  A  very  careful 
examination  of  the  whole  subject  and  the  authorities  applica- 
ble thereto,  brings  us  to  the  conclusion  that  the  learned  judge 
of  the  court  below  was  right  in  refusing  the  motions  to  quash 
the  indictment  and  the  array  of  grand  and  petit  jurors. 

The  judgment  is  affirmed  and  record  remitted  that  it  may 
be  carried  into  eflfect  according  to  law. 
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Fayette  R.  PlumVs 


Tucker  and  Frankford  Streets. 

Appeal. 

Roctd  lata — Change  of  grad&— Elevation  of  railroad  tracks — Damages 
— Proximate  cattse. 

Where,  in  oixier  to  avoid  a  grade  crossing,  a  city  agrees  to  lower  the 
grade  of  a  street,  and  a  railroad  company  agrees  to  elevate  its  tracks,  an 
owner  of  land  abutting  on  the  railroad,  but  not  on  the  street,  is  not  entitled 
to  recover  damages  from  the  city,  where  it  appeai-s  that  the  injury  was  not 
caused  by  the  change  of  grade  of  the  sti^eet,  but  by  the  elevation  of  the 
railroad  ti-acks,  which  inci'eased  the  labor  and  expense  involved  in  receiving 
and  loading  materials  upon  the  cars.  Snyder  v.  Lancaster,  20  W.  N.  185, 
and  Mellor  v.  Phila.,  160  Pa.  614,  distinguished. 

Argued  Jan.  11,  1894.  Re-argued  Jan.  8,  1895.  Appeal, 
No.  59,  Jan.  T.,  1894,  by  Fayette  R.  Plumb,  from  order  of  C.  P. 
No.  2,  Phila.  Co.,  March  T.,  1893,  No.  538,  setting  aside  report 
of  viewers.  Re-argued  before  Sterrett,  C.  J.,  Grbbn,  Wil- 
liams, MoCoLLUM,  Mitchell,  Deaj^  and  Fell,  J  J.    Afl&nned. 

Appeal  from  award  of  viewers. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court.- 

The  following  diagram  shows  the  situation  of  the  property : 
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The  viewei-s  awarded  Plumb  $9,750  damages. 

The  following  exceptions  among  others  were  filed  by  the  city : 

"  6.  Because  the  said  Fayette  R.  Plumb  claimed  damages  to 
his  property  by  reason  of  the  raising  of  the  tracks  of  the  Phil- 
adelphia and  Ti-enton  Rtiih-oad  Company  on  Trenton  avenue, 
and  not  as  the  immediate  result  of  any  act  of  the  city  of  Phil- 
adelphia in  changing  the  grade  of  any  street. 

"  7.  Because  tlie  property  of  Fa}- ette  R.  Plumb  is  situated 
at  Tucker  street  and  the  Philadelphia  and  Trenton  Railroad, 
and  does  not  abut  on  Frankford  street,  and  is  not  affected  by 
the  change  of  grade  of  the  said  Frankford  street. 

"8.  Because  the  said  Fayette  R.  Plumb  claimed  that  his 
entire  damage  was  caused  by  the  raising  of  the  tracks  of  the 
Philadelphia  and  Trenton  Railroad,  and  the  award  of  the  jury 
was  for  the  damage  caused  to  the  property  of  the  said  Fayette 
R.  Plumb  by  the  raising  of  the  ti-acks  of  the  Philadelphia  and 
Treftiton  Railroad  Company,  and  for  such  damage  the  said  city 
of  Philadelphia  is  not  liable,  and  the  jury  erred  in  awarding 
any  damages  in  this  case  against  the  city  of  Philadelphia." 

Appellant  filed  among  othera  the  following  exception : 

"  3.  That  the  jury  erred  in  submitting  as  the  legal  question 
to  the  court  whether  or  not  the  city  of  Philadelphia  is  liable 
for  damages  occasioned  by  the  raising  of  the  tracks  and  grade 
of  the  said  Philadelphia  and  Trenton  Railroad,  instead  of 
whether  the  city  is  liable  for  damages  because  of  the  change  of 
grade  of  Frankford  street,  an  incident  of  which  was  of  neces- 
sity the  change  of  the  grade  of  the  railroad  in  order  to  conform 
to  the  new  grade  of  Frankford  street  as  established  by  the 
city."  [3] 

Exceptions  by  the  city  sustained,  and  report  set  aside. 

Errors  assigned  were  (1)  setting  aside  report;  (2)  sustain- 
ing exceptions ;  (3)  refusal  to  confirm  award  and  sustain  appel- 
lant's exception ;  quoting  exceptions. 

David  W.  Sellers^  John  Roberts  with  him,  for  appellant,  cited  : 
AoU  of  May  16, 1891,  P.  L.  76 ;  Feb.  2, 1854,  §  27,  P.  L.  21 ; 
O'Connor  v.  Pittsburg,  18  Pa.  187;  Phila.  v.  Wright,  100  Pa. 
235;  Ridge  Ave.,  99  Pa.  469;  Change  of  Grade  of  Plan  166, 
143  Pa.  414;  R.  R.  v.  Duncan,  111  Pa.  352;  Pusey  v.  AUe- 
VOL.  CLXVI— 22 
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gheny,  98  Pa.  522;  Reading  v.  Althouse,  98  Pa.  400;  Snyder 
V.  Lancaster,  20  W.  N.  186 ;  Turner's  Petition,  4  W.  N.  443; 
Ogden  V.  PhUa.,  143  Pa.  430. 

Howard  A.  Davis^  James  Alcorn  and  Cha$.  F.  Warwieh  with 
him,  for  appellee,  cited :  Mellor  v.  Phila.,  160  Pa.  614 ;  Acts 
of  June  9,  1874,  P.  L.  282 ;  May  31, 1887,  P.  L.  275 ;  Thirtieth 
Street,  147  Pa.  2;  Pa.  Co.  for  Ins.,  etc.  v.  R.  R.,  161  Pa. 
834 ;  Lawrence  v.  Phila.,  164  Pa.  20 ;  Pusey  v.  Allegheny,  98 
Pa.  522. 

Opinion  by  Mr.  Justice  McCollum,  Feb.  18, 1895 : 
The  damages, awarded  by  the  viewers  were  the  direct  conse- 
quence of  work  done  by  the  Philadelphia  and  Trenton  Railroad 
Company  on  its  right  of  way  adjoining  the  plaintiff's  property. 
It  consisted  of  an  elevation  of  the  railroad  tracks  to  a  height 
which  impaired  his  facilities  for  loading  his  goods  on  the  cars. 
He  claims  that  the  city  is  liable  to  him  for  these  damage  on 
the  ground  that  the  act  from  which  they  resulted  was  necessi- 
tated by  its  change  of  the  grade  of  Frankford  street.  It  appeai^s 
that,  on  the  29th  of  March,  1887,  the  councils,  with  the  approval 
of  the  mayor,  authorized  a  revision  of  the  lines  and  grades  of 
the  city  plans  along  the  line  of  the  Philadelphia  and  Ti'enton 
Railroad  from  Tacony  street  to  Pennypack  creek  in  the  twenty- 
third  ward,  for  the  puipose  of  avoiding  all  grade  crossings  of 
the  railroad  between  these  points.  In  the  ordinance  authorizing 
this  work  it  was  provided  that,  befoi'e  confirmation  of  the  revised 
plans,  the  railroad  company  should  file  an  approved  obligation 
that  it  would,  at  its  own  cost  and  expense,  change  the  elevation 
of  its  road  at  such  points  as  in  the  revision  of  the  plans  might 
be  found  necessary  in  order  to  construct  overhead  or  undergmde 
bridges,  and,  in  accordance  with  the  revision,  construct  all  the 
bridges  and  other  works  incident  thereto,  within  its  right  of  way. 
In  view  of  the  proviso  in  the  ordinance  the  latter  maybe  regarded 
as  a  proposal  by  the  city  to  the  railroad  company  of  co-opera- 
tion in  the  abolition  of  the  grade  crossings  of  its  road  between 
the  points  named.  The  acceptance  of  this  proposal  by  the  rail- 
road company  was  voluntary  and  in  its,  interest  as  well  as  in 
that  of  the  city.  It  was  followed  by  a  confirmation  of  the 
revised  plans  and  the  physical  change  of  the  grade  of  Frank 
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ford  street  in  accordance  with  them.  The  work  of  lowering 
the  grade  of  the  street  was  done  by  the  city,  and  the  work  of 
constructing  the  overhead  bridge  and  raising  the  railroad  tracks 
to  correspond  with  it  was  done  by  the  milroad  company. 

While  this  proceeding  was  instituted  for  the  purpose  of  assess- 
ing the  damages  the  plaintiff  sustained  by  the  change  of  the 
grade  of  Tucker  and  Frankford  streets,  it  was  conceded  in  his 
testimony  and  found  by  the  viewers  that  his  property  was  not 
injured  by  any  work  done  by  the  city  on  either  of  them.  Tucker 
street  was  not  opened  beyond  the  railroad  and  there  has  been  no 
physical  change  of  its  grade.  His  property  does  not  abut  on 
Frankford  straet  and  is  not  affected  by  the  lowering  of  it.  It 
was  the  elevation  of  the  railroad  tracks  and  that  alone  which 
caused  the  injury  complained  of,  and  this,  as  we  have  seen,  was 
work  done  by  the  railroad  company  at  its  own  expense  within 
its  right  of  way  on  which  his  property  abutted.  Access  to  the 
property  on  the  side  of  it  which  has  a  frontage  on  the  right  of 
way  was  and  still  is  exclusively  by  rail,  but  the  elevation  of 
the  tracks  has  increased  the  labor  and  expense  involved  in  receiv- 
ing the  materials  from  and  loading  the  manufactured  products 
upon  the  cars.  In  all  other  respects  access  to  it  is  unchanged. 
The  undisputed  facts,  therefore,  present  a  case  of  highways 
crossing  each  other  at  grade,  one  of  them  created  and  controlled 
by  the  city,  and  the  other  by  the  railroad  company.  A  mutual 
desire  of  these  corporations  to  abolish  grade  crossings  resulted 
in  an  agreement  under  which,  to  accomplish  the  common  pur- 
pose, the  city  lowered  its  street  and  the  company  elevated  its 
road.  The  outcome  of  the  facts  is  a  proceeding  against  the  city 
for  the  recovery  of  the  damages  sustained  by  a  property  owner 
in  consequence  of  the  elevation  of  the  railroad. 

The  city  contends  that  its  change  of  the  grade  of  Fmnkford 
street  was  not  the  proximate  cause  of  the  damages  claimed, 
and  it  rests  its  contention,  in  this  particular,  on  the  plaintiff's 
testimony  and  the  report  of  t^^e  viewers  who  distinctly  found 
that  the  entire  damage  done  to  plaintiff's  property  was  ^Hhe 
result  of  the  elevation  of  the  ti-acks  of  the  Philadelphia  and 
Trenton  Railroad  Company.*'  It  also  contends  that  there  is 
nothing  in  its  agreement  with  the  company  which  subjects  it  to 
liability  for  damages  occasioned  by  the  act  of  the  latter.  We 
think  that,  upon  the  undisputed  facts  on  which  the  plaintiffs 
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claim  is  based,  the  city's  entire  contention  is  sound,  and  the 
order  of  the  court  below  setting  aside  the  report  of  the  viewers 
should  be  sustained. 

In  this  conclusion  we  do  not  disregard  or  in  the  slightest 
degree  qualify  the  principle  on  which  Snyder  v.  Lancaster,  20 
W.  N.  186,  and  Mellor  v.  The  City  of  Philadelphia,  160  Pa. 
614,  were  decided.  These  cases  are  plainly  distinguishable  in 
their  facts  from  the  case  at  bar.  In  Snyder  v.  Lancaster,  the 
opening  of  Filbert  street  was  the  direct  cause  of  the  injuiy  com- 
plained of.  The  opening  of  the  street  took  away  from  plain- 
tiff's house  the  lateml  support  it  had  and  left  it  without  a  gable. 
In  Mellor  v.  The  City,  access  to  plaintiff's  property  by  vehicles 
was  cut  off  by  the  change  of  the  grades  of  Oxfoixi  and  Mar- 
garet streets.  The  injury  complained  of  in  the  cases  cited  was 
the  direct  and  proximate  consequence  of  the  opening  of  a  street 
or  a  change  of  its  grade.  The  principle  on  which  they  were 
decided  is  unquestionably  sound  but  it  is  not  applicable  to  the 
facts  of  this  case. 

The  order  setting  aside  the  report  of  the  viewei-s  is  affirmed. 


E.  P.  Restein  v.  McCadden  &  Brc,  Appellants. 

[Marked  to  be  reported.] 

Broker— Commisswns— Sale — Principal  and  agent. 

Where  a  broker  procures  a  customer  for  goods,  and  the  seller  accepts 
the  customer  as  a  purchaser,  receives  his  order  and  undertakes  to  execute 
it,  the  broker  has  earned  his  commission,  and  is  entitled  to  recover  it. 

In  such  a  case  where  the  purchaser  refuses  to  receive  the  goods,  alleg- 
ing that  they  were  not  properly  made,  the  seller  cannot  relieve  himself  of 
liability  to  the  broker  for  the  commission  by  saying  that  the  commission 
was  not  to  be  paid  until  the  goods  were  delivered  and  paid  for. 

If  the  goods  were  properly  made,  the  seller  could  compel  the  purchaser 
to  pay  for  them ;  if  they  were  not  properly  made  he  could  recover  nothing 
from  the  purchaser.  The  broker  had  no  concern  with  either  of  these 
questions. 

Argued  Jan.  8,  1895.  Appeal,  No.  408,  Jan.  T.,  1895,  by 
defendants,  from  judgment  of  C.  P.  No.  3,  Phila.  Co.,  June  T., 
1893,  No.  881,  on  verdict  for  plaintiff.  Before  Stbrrett,  C.  J., 
Green,  Williams,  McCollxjm,  Mitchell,  Dbak  and 
Fell,  JJ.    Affirmed. 
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Assumpsit^ for  commissions  for  sale  of  kites. 

At  the  tnal  plaintiff  testified  that  he  procured  John  C.  Kolb, 
as  a  customer  for  defendants  for  one  hundred  and  fifty  gross  of 
kites,  and  that  he  was  to  receive  as  commission  for  effecting 
the  sale  fifty-five  cents  per  gross.  The  evidence  showed  that 
defendants  accepted  Kolb  as  a  customer,  and  undertook  to  fill 
his  order,  and  that  they  made  and  delivered  fifty-four  gross  of 
kites,  which  Kolb  refused  to  receive  on  the  ground  that  Ihey 
were  not  properly  made,  and  would  not  fly.  Defendants  testi- 
fied that  the  commissions  were  not  to  be  paid  until  the  goods 
were  delivered  and  paid  for.     This  was  denied  by  plaintiff. 

The  court  charged  as  follows : 

^^  The  plaintiff's  claim  in  this  case  is  in  the  nature  of  com- 
missions for  having  made  a  sale  of  goods  for  the  defendant. 
It  appears  that  the  specific  rate  of  compensation,  whether  it  is 
to  be  considered  as  commission  or  otherwise,  is  not  disputed  by 
the  parties.  It  was  to  be  fifty-five  cents  per  gross.  From  the 
papers  which  have  been  offered  in  evidence,  it  appears  that  the 
plaintiff  did  make  a  sale ;  that  is,  he  went  to  Mr.  Kolb  and  Mr. 
Kolb  gave  an  order  for  one  hundred  and  fifty  gross  of  kites  at 
two  dollars  and  twenty-five  cents  per  gross.  Now,  whilst  there 
may  be  some  disagreement  as  to  the  time  when  the  commission 
was  to  be  paid,  there  can  be  no  doubt  that  when  the  plaintiff 
presented  this  order  from  Mr.  Kolb,  and  when  the  defendant 
accepted  that  order,  then  the  plaintiff  had  earned  his  commis- 
sion. If  the  evidence  is  contradictory  as  to  that,  and  as  to  how 
it  was  to  be  paid,  you  must  settle  that  youi-selves.  But  there 
is  this  to  be  said,  suppose  it  was  to  be  conditional  upon  the 
receipt  of  the  money  in  payment  of  the  order,  if  the  defendant 
did  not  supply  the  articles  ordered,  and  if  that  is  the  reason 
the  sale  was  not  consummated,  the  defendants  are  still  liable, 
and  the  verdict  should  be  for  the  amount  claimed.  Even  if 
they  supplied  a  perfect  article,  even  if  Mr.  Kolb  was  unreason- 
able in  his  objection,  the  plaintiff  has  nothing  to  do  with  that, 
because  if  the  defendant  had  furnished  a  pi*oper  article  under 
Mr.  Kolb*s  order,  they  could  hold  Mr.  Kolb  responsible  for  it, 
and  all  that  they  had  to  do  was  to  deliver  the  one  hundred  and 
fifty  gross  of  kites  at  his  place.  If  Mr.  Kolb  then  refused  to 
pay  for  them,  of  course  the  defendants  here  had  the  right  to  sue 
him,  and  they  could  and  would  have  recovered  for  them  upon 
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proof  that  they  furnished  the  goods  in  compliance  with  the  or- 
der. The  only  defence  Mr.  Kolb  would  have  had  would  have 
been  that  the  goods  were  not  properly  made,  or  that  they  were 
not  merchantable,  and  not  such  goods  as  he  had  a  right  to 
demand.  Therefore,  in  any  event,  this  commission  has  been 
earned,  and  I  do  not  see  where  there  can  be  any  defence  to  this 
claim  unless  it  arises  out  of  the  method  in  which  payments 
were  to  have  been  made." 
Verdict  and  judgment  for  plaintiff  for  $83.50. 

Error  aBsigned  was  instruction,  quoting  it. 

M.  J.  G'Callaghan^  for  appellants. — The  questions  of  fact  in 
this  case  should  have  been  submitted  to  the  jury :  Shaver  v. 
McCarthy,  110  Pa.  839 ;  Reber  v.  Herring,  115  Pa.  599 ;  Spear 
v.  R.  R.,  119  Pa.  61 ;  Branson  v.  Kitchenman,  148  Pa.  541. 
The  couiij  assumed  in  the  charge  that  there  was  a  contract  to 
pay  commissions  upon  the  acceptance  of  the  order,  which  was 
directly  contrary  to  the  agreement  of  the  parties.  This  was 
error :  Webb  v.  Lees,  149  Pa.  13. 

A.  E,  Stockwelly  for  appellee. — PlaintiflF  is  entitled  to  his  com- 
mission no  matter  if  payment  was  originall}'  conditioned  upon 
the  delivery  to  and  payment  for  the  goods  by  Mr.  Kolb:  Me- 
chem  on  Agency,  §  97;  Parker  v.  Walker,  8  S.  W.  391; 
Cook  V.  Fiske,  12  Gray,  491;  Love  v.  Miller,  53  Ind.  294; 
Sweeney  v.  Oil  Co.,  130  Pa.  193 ;  Edwards  v.  Goldsmith,  16 
Pa.  43 ;  Reed's  Exi-s.  v.  Reed,  82  Pa.  420 ;  Adams  Express  Co. 
V.  Egbert,  36  Pa.  360 ;  Keys  v.  Johnson,  68  Pa.  42 ;  Johnson 
V.  Drill  Co.,  39  Leg.  Int.  403. 

Opinion  by  Mr.  Justice  Green,  Feb.  18, 1895 : 
The  learned  court  below  was  not  mistaken  in  speaking  of  the 
contract  as  a  matter  that  was  not  in  dispute.  It  was  proved  by. 
the  plaintiff,  and  also  by  Mr.  Kolb,  who  gave  the  order  written 
by  himself,  at  the  instance  of  the  plaintiff,  and  it  was  admitted 
by  the  defendants  in  their  aflBdavit  of  defence,  and  further,  prov- 
ed on  the  tnal  by  their  agent  Leslie,  who  made  the  contract  with 
the  plaintiff.  According  to  all  of  this  testimony  the  plaintiff 
obtained  for  the  defendants,  from  Kolb,  an  order  in  writing  for 
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150  gross  of  kites  at  $2.25  per  gross,  and  delivered  it  to  the 
defendants  who  accepted  it.  Leslie,  on  cross-examination,  was 
asked :  "  Q.  You  accepted  the  order  in  which  Mr.  Kolb  agreed 
to  pay  you  $2.25?  A.  Yes,  sir.  Q.  And  you  were  to  pay  him 
fifty-five  cents?  A.  Yes,  sir;  when  the  goods  were  delivered 
and  paid  for." 

The  defendants  then  undertook  to  fill  the  order,  and  they 
made  and  delivered  54  gross  of  the  kites.  The  purchaser  Kolb, 
and  his  bookkeeper  Connor,  testified  that  they  would  not  re- 
ceive them  because  they  were  not  properly  made,  they  would 
not  fly  after  repeated  efforts.  Kolb  also  testified  that  he  was 
anxious  to  have  them  and  would  still  take  them  at  the  time  of 
the  trial  if  they  were  so  made  that  they  would  fly.  Of  course 
this  testimony  raised  a  question  whether  the  kites  were  prop- 
erly made  so  that  Kolb  ought  to  have  received  them.  But  with 
that  question  this  plaintiff  has  nothing  to  do.  He  procured 
the  customer  and  the  defendants  accepted  him  as  a  purchaser, 
received  his  order  and  undertook  to  execute  it,  and  upon  all 
the  authorities  the  {plaintiff  had  then  earned  his  commission. 
Keys  V.  Johnson,  68  i?a.  42;  Reed's  Exrs.  v.  Reed,  82  Pa.  420 ; 
Sweeny  v.  Oil  Co.,  130  Pa.  193 ;  Mechem  on  Agency,  sec.  967. 

Nor  does  it  matter  whether  there  was  a  controversy  on  the 
testimony  as  to  when  the  commission  was  to  be  paid. '  That 
question  was  left  to  the  jury  by  the  learned  Court  below,  but 
it  is  perfectly  apparent  that  the  defendants  could  not  relieve 
themselves  of  their  liability  for  the  commission  by  saying  that 
the  commission  was  not  to  be  paid  until  the  goods  were  deliv- 
ered and  paid  for,  when  the  very  controversy  between  them  and 
the  purchaser  was  only  upon  the  question  of  a  defective  execu- 
tion of  the  order.  If  the  goods  were  properly  made,  they  could 
compel  the  purchaser  to  pay  for  them  or  pay  them  compensatoiy 
damages.  If  they  were  not  properly  made  they  could  recover 
nothing  from  the  purchaser,  but  that  result  would  flow  from 
their  own  negligence.  But  the  plaintiff  has  no  concern  with 
either  of  these  questions. 

Judgment  a£5rmed. 
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IS  III  Thomas  Barry  v.  Edward  C.  Hill,  Defendant,  and 

Rebecca  L.  Gillespie,  Terre  Tenant,  Appellant. 

[Marked  to  be  reported.] 


,  166         344 

d  20SCM58       Trusts  and   trustees— Resulting  trust— Trust  ex  malefido— Statute  of 

e  zuaoj»/y^,  Umitatiotis— Act  of  April  22,  1H66— Evidence. 

~166         344 1     A  trust  ex  maleficio  can  only  result  from  some  act  of  bad  faith,  and  a 
205        *495l  niere  refusal  to  perform  a  parol  contract  to  hold  or  convey  land  is  not 
sufficient  to  create  such  a  trust. 

An  owner  of  j^round  rents  conveyed  them  to  another  and  placed  the 
deed  on  record.  Two  years  afterwards  he  conveyed  the  same  ground 
rents,  as  his  own,  to  a  third  party,  whose  title  by  various  conveyances 
devolved  upon  defendant.  The  grantee  under  the  first  deed  died,  having 
devised  his  estate  to  plaintiff.  Defendant  acquired  title  about  ten  years 
after  the  death  of  the  grantee  in  the  first  deed.  In  an  action  for  arrears 
of  gi'ound  rent  defendant  offered  to  show  that  the  conveyance  to  plaintifTs 
testator  was  without  consideration,  and  upon  an  agreement  that  the  ground 
rents  were  to  be  sold  subject  to  the  exclusive  ownership  of  the  grantor, 
and  that  the  grantee  had  no  interest  in  them,  and  that  tlie  grantor  after 
the  conveyance  received  the  interest  on  them.  Eeld,  that  the  evidence 
was  properly  excluded  because  it  was  insufficient  to  establish  a  trust  ex 
maleficio,  and,  even  if  it  did,  the  trust  was  barred  by  the  act  of  April  22, 
18o6,  P.  L.  633. 

In  such  a  case  if  the  offer  had  gone  further  and  alleged  a  breach  of  the 
parol  agi*eement,  it  would  not  have  been  sufficient  to  establish  a  trust  ex 
maleficio. 

The  act  of  1856  applies  as  well  to  I'esulting  ti'usts  which  arise  ex  male- 
ficio, as  to  those  which  are  founded  upon  the  payment  of  purchase  money. 

Argued  Jan.  11,  1895.  Appeal,  No.  59,  July  T.,  1894,  by 
terre  tenant,  from  judgment  of  C.  P.  No.  1,  Phila.  Co.,  Dec.  T., 
1892,  No.  1071,  on  verdict  for  plaintiflF.  Before  Steb- 
RETT,  C.  J.,  Green,  Williams,  McCollum,  Mitchell,  Dean 
and  Fell,  J  J.    AflBrmed. 

Assumpsit  for  arreai*s  of  ground  rent.     Before  Biddle,  J. 

At  the  trial  it  appeared  that  suit  was  brought  Feb.  4,  1898, 
to  recover  ground  rent  arrears  reserved  out  of  premises  on 
Bancroft  street  in  Philadelphia,  conveyed  in  1871,  by  Matthew 
Hall  to  Edward  C.  Hill,  by  deeds  which  reserved  two  ground 
rents  of  forty-eight  dollars  per  year  each.  These  ground  rents 
were  assigned  by  Matthew  Hall,  the  covenantee,  to  John  Bai*ds- 
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ley  in  1878,  and  by  John  Bardsley  to  Thomas  Gannon  in  1877. 
The  deeds  above  referred  to  were  recorded  *at  Philadelphia 
each  within  a  few  months  of  its  date.  Thomas  Grannon  died 
Oct.  24,  1880,  having,  by  his  last  will,  dated  Oct.  8, 1880,  de- 
vised all  his  estate  to  plaintiff.  The  specific  claim  was  for 
arrears  of  ground  rent  accruing  on  and  after  Sept.  1, 1881, 
with  interest  on  each  item  of  the  aiTears. 

The  present  owner  of  the  premises,  Rebecca  L.  Gillespie,  by 
leave  of  court,  intervened  to  defend.  The  defence  was  that 
John  Bardsley  made  the  assignment  to  Thomas  Gannon,  a  man 
in  his  employment,  in  1877,  only  for  his,  Bardsley's,  conven- 
ience, and  that  Bardsley  retained  the  ownei*ship  and  control, 
and  in  1879  by  a  deed,  then  recorded,  assigned  these  ground 
rents  as  his  own  to  the  Samuel  Miller  Savings  and  Building 
Association,  which,  in  1882,  assigned  them  to  William  White- 
side, the  then  owner  of  the  premises,  thus  effecting  an  extin- 
guishment. 

Defendant's  counsel  made  the  following  offer :  "  I  propose  to  . 
show  by  John  S.  Hammond,  a  witness  called  for  the  purpose, 
that  the  alleged  assignment  of  ground  rents  by  John  Bardsley 
to  Thomas  Gannon  was  made  without  consideration,  upon  the 
agreement  between  the  parties  that  they  were  to  be  sold  subject 
to  the  exclusive  ownership  of  John  Bardsley,  and  that  Thomas 
Gannon  had  no  interest  in  them ;  and  also  that  as  to  these  two 
gi-ound  rents  John  Bardsley  received  the  interest  for  his  own 
use  after  the  date  of  the  assignment."  Also,  "  that  the  custody 
of  these  ground  rent  papers,  other  than  the  alleged  assignment 
to  Thomas  Gannon,  is  in  the  present  owner,  Miss  Gillespie, 
and  that  she  has  received  them  in  the  ordinary  course  of  con- 
veyancing from  the  vendor."  Objected  to.  Objection  sus- 
tained and  exception.  [2] 

Plaintiff,  having  been  called  on  his  own  behalf,  testified  that 
he  knew  Thomas  Gannon,  the  deceased  assignee  of  the  ground 
rents  and  plaintiff's  testator,  and  that  Gannon  had  died  three 
or  four  weeks  after  the  witness  firat  met  him  (which  had  been 
at  a  time  when  Gannon  was  lying  sick),  was  asked  by  his 
counsel :  "  Q.  Do  you  know  where  he  had  been  employed  prior 
to  his  illness?  "  Objected  to.  Objection  overruled  and  excep- 
tion.  [1] 

Binding  instruction  was  given  for  plaintiff.  [8,  4] 
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Verdict  and  judgment  for  pIainti£E  for  $1,742.52. 

Errors  assigned  were  (1,  2)  rulings ;  (3,  4)  instructions ; 
quoting  instructions  and  bills  of  exception,  but  not  quoting 
evidence. 

John  G,  Johnson  and  Henry  T.  Dechert^  for  appellant. — Gran- 
non  was  a  trustee  ex  maleficio :  Bisph.  Eq.,  5th  ed.  p.  133 ; 
Lingenfelter  v.  Richey,  62  Pa.  123 ;  Seichrist's  Ap.,  66  Pa. 
237 ;  Keegle  v.  Wentz,  56  Pa.  369;  Squires's  Ap.,  70  Pa.  266 ; 
Long  V.  Perdue,  83  Pa.  214 ;  Davies  v.  Otty,  35  Beav.  213  ; 
Booth  V.  Turle,  L.  R.  16  Eq.  182;  Lincoln  v.  Wright,  4  DeG. 
&  J.  16 ;  Haigh  v.  Kaye,  L.  R.  7  Cfh.  Ap.  473. 

It  is  submitted  that  a  gross  fraud  will  be  perpetrated,  rather 
than  an  estate  preserved,  >f  the  judgment  in  this  case  stands ; 
that  the  evidence  which  was  admitted,  and  that  which  was 
offered,  show  circumstances  which  would  warrant  a  jury  in 
finding  that  the  assignment  by  Bardsley  to  Gannon  was  with- 
out consideration,  and  that  plaintiff,  whose  title  was  not  heard 
of  for  over  twelve  yeara  after  Gannon's  death,  cannot  defeat  a 
merger  and  extinguishment  which  was  effected  openly  and 
notoriously  in  Gannon's  lifetime. 

Plaintiff  was  incompetent  under  act  of  May  23,  1887,  §  5, 
P.  L.  158. 

F,  B,  Bracken^  Joseph  V.  Gallagher  with  him,  for  appellee. 
— There  being  no  allegation  of  fi*aud  or  unfair  dealing  on  the 
part  of  Gannon  in  obtaining  the  deed  from  Bardsley,  appellant 
is  estopped  from  denying  the  consideration  therein  expressed : 
Belden  v.  Seymour,  8  Conn.  304 ;  Bank  v.  Houseman,  6  Paige 
Ch.  535 ;  Gardner  v.  Lightfoot,  71  Iowa,  577 ;  Jack  v.  Dougherty, 
3  Watts,  151. 

Pi-oof  of  the  alleged  agreement  by  parol  testimony  would  be 
in  direct  contravention  of  §  4  of  the  act  of  April  22,  1856, 
P.  L.  533. 

Bardsley's  alleged  interest  in  the  ground  rents  after  his  con- 
veyance to  Gannon  depended  entirely  upon  a  parol  agreement, 
the  breach  of  which,  under  the  decisions,  could  not  constitute 
the  latter  a  trustee  ex  maleficio :  Williard  v.  Williard,  56  Pa. 
125;  Kellum  v.  Smith,  33  Pa.  158;  Porter  v.  Mayfield,  21  Pa. 
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263  ;  Blodgett  v.  Hildreth,  103  Mass.  486  ;  Leman  v.  Whitley, 
4  Russ.  423 ;  Moran  v.  Hays,  1  Johns.  Ch.  342 ;  Rathburn  v. 
Rathburn,  6  Barb.  98;  Seely  v.  Moi-se,  16  Johns.  197;  St.  John 
V.  Benedict,  6  Johns.  Ch.  Ill;  Maffitt  v.  Rynd,  69  Pa.  386; 
Hoge  V.  Hoge,  1  Watts,  214.  See  also  Strimpfler  v.  Roberts, 
18  Pa.  280 ;  Walter  v.  Kloch,  55  111. 

If  the  receipt  of  interest  on  these  rents  continued  Bardsley 
in  possession,  his  possession  must,  under  the  authorities,  be 
regarded  as  in  trust  for  Gannon,  his  vendee :  Ingles  v.  Ingles, 
150  Pa.  397 ;  Olwine  v.  Holman,  23  Pa.  284. 

The  possession  of  which  an  incorporeal  hereditament  like  a 
ground  rent  is  susceptible,  cannot,  in  the  nature  of  things,  be 
such  possession  as  in  the  case  of  land  will  protect  a  parol  trust 
from  the  opei*ation  of  the  statute  of  frauds. 

Appellant  is  precluded  from  setting  up  a  resulting  trust  in 
this  case  owing  to  lapse  of  time  since  the  transaction  in  which 
it  is  alleged  to  have  originated:  Act  of  April  22,  1856,  P.  L. 
532 ;  HoUinshead's  Ap.,  103  Pa.  158 ;  Silliman  v.  Haas,  151 
Pa.  52 ;  Christy  v.  Sill,  95  Pa.  380 ;  Way  v.  Hooton,  156  Pa.  8. 

Plaintiff  was  a  competent  witness :  Adams  v.  Bleakley,  117 
Pa.  283.     But  there  was  sufficient  evidence  without  his. 
• 

Opinion  by  Mr.  Justice  Green,  Feb.  18, 1895 : 

The  deed  from  Bardsley  to  Gannon  was  made  January  18, 
1877,  and  was  recorded  September  26,  1877.  It  contained, 
among  other  things,  an  assignment  to  Gannon  of  the  ground 
rents  now  in  question.  The  appellant  alleges  that  Bardsley  in 
1879,  by  a  deed  then  made  and  recorded,  assigned  the  same 
ground  rents,  as  his  own,  to  the  Samuel  Miller  Savings  and 
Building  Association,  which,  in  1882,  assigned  them  to  William 
Whiteside,  the  then  owner  of  the  premises,  thus  effecflng  an 
extinguisbn)ent.  An  examination  of  the  record  of  deeds  at  any 
time  after  September  26,  1877,  would  have  disclosed  the  con- 
veyance by  Bardsley  to  Gannon  which  was  therefore  notice  to 
all  the  world  of  Gannon's  title.  That  title  devolved  upon  the 
present  plaintiff  by  virtue  of  the  will  made  by  Gannon  Octo- 
ber 3, 1880,  and  duly  proved  on  October  27, 1880.  The  plain- 
tiffs title  was  therefore  disclosed  by  the  record  from  the  latter 
date.  The  defendant's  title  was  acquired  by  deed  from  White- 
bide  and  Hall,  trustees,  dated  March  7,  1890,  at  which  time 
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plaintifiTs  titli^  had  been  nearly  ten  y^ara  of  record,  and  with 
nothing  showing  any  r^coilvbyknce  from  Grannon  to  Bardsley. 

In  these  circumstances  the  defendant,  Mrs.  Gillespie^  offered 
to  show  on  the  trial,  that  the  conveyance  from  Bardsley  to 
Gannon  was  made  without  consideration,  and  upon  the  agree- 
ment that  the  ground  rents  were  to  be  sold  subject  to  the  ex- 
clusive ownei-ship  of  John  Bardsley,  and  that  Thomas  Grannon 
had  no  interest  in  them  ;  also  that  Bardsley  received  the  inter- 
est for  his  own  use  after  the  date  of  the  assignment;  also  that 
certain  other  ground  rent  papera  were  in  the  custody  of  Mi-s. 
Gillespie,  received  in  the  ordinary  course  of  conveyancing. 

This  offer  of  testimony  was  rejected  by  the  court  below  and 
to  this  decision  the  second  assignment  of  error  is  made,  thus 
raising  the  chief  question  in  the  case. 

It  is  contended  that  the  proof,  if  received,  would  have  estab- 
lished a  trust  ex  maleficio  in  favor  of  Bardsley,  and,  therefore, 
of  his  successoi*s  in  the  title.  It  is  contended  for  the  appellee 
that  the  proof  offered  would  not  establish  a  trust  ex  maleficio, 
and  if  it  did,  the  trust  is  barred  by  the  statute  of  limitations. 

It  seems  to  us  that  both  of  these  objections  are  fatal  to  the 
offer. 

A  trust  ex  maleficio  can  only  result  from  some  act  of  bad 
faith,  and  a  mere  refusal  to  perform  a  parol  contract  to  hold 
or  convey  land  is  not  sufficient  to  create  such  a  trust.  There 
is  no  act  of  bad  faith  on  the  part  of  Gknnon  alleged  in  the 
offer.  He  was  a  mere  grantee  of  the  ground  rents  without 
consideration  and  subject  to  an  agreement  to  sell  them  for  the 
exclusive  use  of  Bardsley,  according  to  the  offer.  The  absence 
of  consideration  would  be  of  no  moment  of  itself,  and,  in  point 
of  fact,  Gannon  never  sold  the  ground  rents  to  any  one.  On 
the  co^itraiy  it  is  a  part  of  the  offer  of  proof  that  Baidsley 
received  the  interest  for  his  own  use  after  the  assignment  It 
was  not  proposed  to  prove  that  Gannon  ever  denied  the  alleged 
parol  agreement  or  that  he  made  any  effort  to  prevent  Bardsley 
from  taking  the  rents,  or  that  he  ever  asserted  title  in  himself, 
or  did  any  act  in  contravention  of  the  agreement  offered  in 
evidence.  He  simply  continued  to  hold  the  title  which  Bards- 
ley voluntarily  gave  him,  until  his  death.  As  his  death  did 
not  occur  until  nearly  four  years  after  the  inception  of  his 
title,  Bardsley  had  ample  opportunity  to  assert,  and  secure. 
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his  claim  of  title,  during  Gannon's  life,  but  it  does  not  appear 
that  he  ever  did  so.  In  such  circumstances  we  think  it  im- 
possible to  raise  a  trust  ex  maleficio. 

But  even  if  the  offer  had  gone  farther,  and  alleged  a  breach 
of  the  parol  agreement,  it  would  not  have  been  sufficient. 

In  Eellum  v.  ^naith,  83  Pa.  168,  we  held  that  a  promise  to 
purchase  real  estate  at  a  sheriff's  sale,  and  to  convey  it  to  the 
defendant  in  the  execution,  wheneyer  he  should  repay  to  the 
purchasers  their  advances  to  him,  does  not  raise  a  resulting  trust 
in  favor  of  the  defendant.  Strong,  J.,  delivering  the  opinion, 
said :  ^^  When  the  purchaser  at  a  sheriff's  sale  promises  to  hold 
for  the  debtor,  and  afterwards  refuses  to  comply  with  his  agree- 
ment, the  fi-aud,  if  any,  is  not  at  the  sale,  not  in  the  promise, 
but  in  its  subsequent  breach.  That  is  too  late.  It  is  abun- 
dantly settled  that  equity  will  not  decree  such  a  purchaser  to 
be  a  trustee,  unless  there  is  something  more  than  the  mere 
violation  of  a  parol  agreement.  ...  It  may  in  all  cases  be 
assumed  that  when  a  promise  is  made  to  buy  or  hold  for 
another,  confidence  is  invited  and  moi'e  or  less  reposed.  So 
it  is  in  every  parol  contract  for  the  purchase  of  lands ;  but  the 
statute  of  frauds  would  be  worse  than  waste  paper  if  a  breach 
of  the  promise  created  a  trust  in  the  promisor,  which  the  con- 
tract itself  was  insufficient  to  raise." 

In  Williard  v.  Williard,  66  Pa.  119,  we  held  that  in  a  trans- 
action claimed  to  create  a  resulting  trust,  if  there  is  nothing 
more  than  is  implied  from  the  violation  of  a  parol  agreement, 
equity  will  not  decree  the  purchaser  a  trustee.  Said  Agkew,  J., 
in  an  opinion  reviewing  the  cases,  "  The  language  of  the  cases 
was  almost  run  into  a  formula  in  which  it  is  said,  ^  but  where 
there  is  nothing  more  in  the  transaction  than  is  implied  from 
the  violation  of  a  parol  agreement,  equity  will  not  decree  the 
purchaser  a  trustee.' " 

Porter  v.  Mayfield,  21  Pa.  268,  is  to  the  same  effect.  In 
Hoge  v.  Hoge,  1  Watts,  214,  Gibson,  J.,  said :  "  The  ques- 
tion has  been  as  to  the  circumstances  which  constitute  such  a 
fraud  as  will  be  made  the  foundation  of  a  decree.  A  mei-e 
refusal  to  perform  the  trust  is  undoubtedly  not  enough,  else 
the  statute  which  requires  a  will  of  lands  to  be  in  writing 
would  be  altogether  inoperative." 

There  are  many  other  cases  of  the  same  kind  but  it  is  unnec- 
essary to  cite  them. 
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As  to  the  statute  of  limitations  the  cases  are  equally  clear, 
and  the  bar  of  the  statute  applies  as  well  to  resulting  trusts 
which  arise  ex  maleficio,  as  to  those  which  are  founded  upon 
the  payment  of  purchase  money. 

In  Christy  v.  Sill,  95  Pa.  380,  which,  on  its  facts,  was  a  clear 
case  of  fraud,  and  a  consequent  resulting  trust  ex  maleficio,  we 
held  that  the  trust  was  barred  by  the  sixth  section  of  the  act 
of  22d  April,  1856,  which  prohibited  any  right  of  eutiy  by 
reason  of  any  implied  or  resulting  trust  within  five  years  after 
the  trust  accrued. 

In  Hollinshead's  Appeal,  103  Pa.  158,  we  held  the  same  doc- 
trine, and  also  that  there  must  be  more  than  the  violation  of  a 
mere  parol  agreement  respecting  land  to  create  the  trust. 

We  applied  the  same  rule  to  another  case  of  trust  ex  male- 
ficio, in  Silliman  v.  Haas,  151  Pa.  62,  and  held  it  was  barred 
by  the  statute. 

In  Way  v.  Hooton,  156  Pa.  8,  we  enforced  the  rule  again, 
holding  that  the  act  of  1856  was  a  statute  of  repose  requiring 
a  liberal  construction  in  support  of  titles,  and  holding  that  it 
contained  no  exception  in  favor  of  persons  under  disabilities. 

It  is  not  essential  to  puraue  the  subject  further.  This  title 
by  means  of  a  trust  ex  maleficio,  is  sought  to  be  set  up  with- 
out proof  of  any  fraudulent  acts  either  in  the  inception  of  the 
title  or  subsequently,  against  a  good  record  title  ten  years  after 
its  inception,  and  we  are  cleaily  of  opinion  that  it  cannot  be 
done. 

We  do  not  consider  the  first  assignment  of  error  as  it  becomes 
entirely  unimportant  in  view  of  the  testimony  subsequently 
given,  and  of  the  considerations  above  expressed  upon  the 
main  subject  of  contention. 

Judgment  affirmed. 
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Evan  Morris  et  al.,  Trustee  of  Metalline  Land  Co.  v. 
Metalline  Land  Co.     B.  A.  Hoopes's  Appeal. 

Joint  stock  companies— Forfeiture  of  stock— Notice  by  publication. 

If  the  articles  of  association  of  an  anincorporated  company  organized 
under  the  joint  stock  plan  provide  for  a  notice  of  a  call  or  assessment  in 
newspapers  of  two  cities,  and  also  for  notice  by  mail,  a  failure  to  publish 
the  notice  in  one  of  the  cities  ayoids  a  forfeiture  of  the  stock  for  non- 
payment of  the  assessment,  even  if  it  appear  that  the  stockholder  whose 
stock  was  forfeited  received  actual  notice  of  the  assessment.  Brooking 
V.  Metalline  Land  Co.,  164  Pa.  326,  followed. 

Argued  Jan.  14,  1895.  Appeal,  No.  19,  July  T.,  1894,  by 
B.  A.  Hoopes,  from  decree  of  C.  P.  No.  2,  Phila.  Co.,  March  T., 
1889,  No.  86,  confirming  report  of  master.  Before  Stbr- 
RBTT,  C.  J.,  Grken,  Williams,  McCollum,  Mitchell,  Dean 
and  Fell,  JJ.    Revei-sed. 

Bill  in  equity  to  a8cei1»in  persons  entitled  to  share  in  dis- 
tribution of  partnerahip  fundp. 

The  case  was  referred  to  Joseph  J.  Broadhurst,  Esq.,  as 
master,  from  whose  report  it  appeared  that  B.  A.  Hoopes  was 
the  owner  of  two  hundred  and  fifty  shares  of  the  Metalline 
Land  Co.  of  Lake  Superior,  and  that  they  were  forfeited  in  the 
same  manner  as  the  shares  of  William  H.  Stevens  were  for- 
feited as  stated  in  Morris  v.  Metalline  Land  Co.,  164  Pa.  326. 

The  master  decided  that  the  forfeiture  was  proper,  and  that 
Mr.  Hoopes  was  not  entitled  to  participate  in  the  fund.  Ex- 
ceptions to  master's  report  were  overruled,  and  his  report  con- 
firmed. 

Error  assigned  among  othei's  was  in  confirming  the  master's 
report. 

A,  B,  Shearer^  William  J.  McMullan^  with  him,  being  absent 
on  account  of  sickness,  for  appellant. 

No  argument  or  paper-book  offered  for  appellee. 

Opinion  by  Mr.  Justice  Green,  Feb.  18, 1895 : 

In  the  cases  307,  326  and  368  March  Term,  1894,  in  which 
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Brooking,  Stevens  and  Miller  were  appellants,  reported  in 
vol.  164  Pa.  Rep.  326,  the  parties  to  the  record  being  the  same 
as  in  the  present  case,  we  made  a  decree  reversing  the  decree 
of  the  court  below,  and  directing  the  record  to  be  remitted  with 
instructions  to  distribute  the  fund  in  the  hands  of  the  trustees 
in  accoitlance  with  the  opinion  filed  in  those  cases. 

The  present  appeal,  taken  by  B.  A.  Hoopes  from  the  same 
decree,  is  in  the  same  category  with  the  former  appeals  and  is 
controlled  by  the  decision  there  made.  For  the  reasons  and 
upon  the  considerations  stated  in  the  former  opinion  we  make 
the  same  decree  as  was  there  made. 

The  decree  of  the  court  below  is  reversed  at  the  cost  of  the 
appellees,  and  the  record  is  remitted  with  instructions  to  dis- 
tribute the  fund  in  the  hands  of  the  trustees  in  accordance  with 
the  opinion  already  filed. 


Mason  Fruit  Jar  Co.  v,  Paine,  Diehl  &  Co.,  Appellants. 

Evidence — DedarcUtons—Identification, 

A  witness  will  not  be  permitted  to  testify  as  to  declarations  alleged  to 
have  been  made  by  a  party  in  the  suit,  where  the  witness  is  unable  to 
identify  the  party  as  the  person  who  made  the  declarations. 

Argued  Jan.  29,  1895.  Appeal,  No.  172,  July  T.,  1894,  by 
defendants,  from  judgment  of  C.  P.  No.  2,  Phila.  Co.,  Sept.  T., 
1891,  No.  628,  on  verdict  for  plain tiflf.  Before  Green,  Wil- 
liams, McCoLLUM,  Mitchell  and  Fell,  JJ.    Affirmed. 

Assumpsit  for  goods  sold,  etc. 

At  the  trial  it  appeared  that  plaintiff  agreed  to  make  for 
defendants  a  large  quantity  of  perforated  tops  for  salt  bottles. 
Defendants  claimed  that  the  articles  were  to  be  made  in  one 
piece.  Plaintiff  averred  that  they  could  not  be  made  in  one 
piece  so  that  they  could  l)e  sold  at  a  low  price ;  and  that  this 
fact  was  communicated  to  defendants  before  the  contract  was 
made,  and  in  consequence  the  order  was  given  to  make  them 
in  several  pieces.  Defendants  called  Miss  Helen  B.  Dickson 
to  testify  as  to  statements  made  by  William  R.  Grange,  presi- 
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dent  of  the  Mason  Fruit  Jar  Co.,  to  George  H.  Paine,  in  the 
latter's  office..  The  conversation  alluded  to  took  place  in  an 
adjoining  room  to  where  Miss  Dickson  was  at  the  time.  Miss 
Dickson  testified  that  she  knew  Mr.  Grange  by  sight,  and  that 
she  had  overheard  a  conversation  between  him  and  Mr.  Paine. 
In  the  court  room  however  she  could  not  identify  Mr.  Grange 
as  being  the  pei^on  whom  she  heard.  She  said  the  reason  she 
thought  it  was  defendants'  representative  was  because  a  card 
was  always  taken  to  the  back  office,  but  she  could  not  remem- 
ber the  name  given  that  day.  Mr.  Paine  was  then  recalled  and 
testified  that  there  never  was  but  one  convei-sation  about  the 
sample  with  a  representative  of  the  jar  company,  and  that  was 
with  William  Grange.  The  offers  to  prove  the  conversation 
were  renewed,  objected  to,  objections  sustained,  and  bills 
sealed.  [1-4] 

Verdict  and  judgment  for  plaintiflf.     Defendants  appealed. 

Error %<i99igned  were  (1-4)  rulings  on  evidence,  quoting  ques- 
tions, but  not  quoting  bills  of  exception. 

Thomas  Diehl^  for  appellants,  cited:  1  Greenl.  Ev.  70;  War- 
ren V.  Ulrick,  130  Pa.  413. 

Edward  2).  McLoughlin^  for  appellee. — ^As  the  evidence  was 
insufficient  to  establish  the  identity  of  the  speaker,  the  conver- 
sation was  properly  ruled  out. 

Per  Curiam,  Feb.  18, 1895 : 

The  admissibility  of  the  offers  of  testimony  by  the  rejected 
questions  propounded  to  Miss  Dickson,  depends  entirely  upon 
her  ability  to  identify  the  pei'son  who  was  in  convei-sation  with 
Mr.  Paine  at  the  time  and  place  to  which  the  questions  refer. 
She  did  not  see  the  person  and  repeatedly  stated  that  she  did 
not  know  who  he  was.  She  inferred,  for  a  reason  which  she 
stated,  that  he  was  a  representative  of  the  Fi-uit  Jar  Co.  But 
she  did  not  see  him,  he  was  in  another  room,  and  when  the 
gentleman  who,  it  was  alleged  by  the  defendants,  was  the  one 
who  was  engaged  in  the  conversation  in  question,  was  pointed 
out  to  her  in  the  court  room,  she  distinctly  said  she  could  not 
identify  him  as  being  the  person  whom  she  heard.  Without 
such  identification,  his  declarations  were  not  admissible.  The 
witness  knew  Mr.  Grange,  the  person  in  question,  but  she 
Vol.  clxvi — 23 


Digitized  by  VjOOQ IC 


354  FRUIT  JAR  CO.  v.  PAINE,  DIEHL  &  CO.,  Appellanta. 

Opinion  of  the  Court.  [166  Pa. 

refused  to  say  it  was  he  who  was  in  the  room  with  Mr.  Paiiie  at  the 
time  of  the  conversation.  Nor  does  Mr.  Paine's  testimony  help 
the  matter.  It  would  still  require  a  conjecture  on  the  part  of 
the  jury  as  to  whether  Mr.  Grange  was  the  person  whose  decla- 
rations were  proposed  to  be  proved  by  Miss  Dickson.  Mr.  Paine 
did  not  personally  know  that  she  was  in  the  outside  room  at 
the  veiy  time  of  the  conversation.  He  said  he  did,  but  on  ci*oss- 
examination  admitted  that  the  only  way  in  which  he  knew,  whs 
by  Miss  Dickson's  subsequent  statement  to  him  to  that  effect, 
and  that,  of  course,  was  but  hearsay.  We  think  the  offers  were 
all  properly  rejected. 
Judgment  affirmed. 


gg^i  Walter  Sheehan,  by  next  friend.  Appellant,  v.  Phila.  & 

203      *228|  Reading  R.  R. 

Contributory  negligence— Grade  crossing—**  Siop^  look  and  lisienJ" 
Where  a  pereon  goes  on  the  track  of  a  railroad  immediately  in  froDtof 
an  approaching  train  at  a  point  where  nothing  intervenes  to  obstruct  bis 
view,  the  court  will  say  as  matter  of  law  that  he  was  guilty  of  negligeDce, 
notwithstanding  his  assertion  that  he  stopped,  looked  and  listened,  before 
going  upon  the  track. 

Crossings—Safety-gates— Contributory  negligence. 

Safety  gates  on  a  city  street  at  a  railroad  cix>S8ing  are  a  warning  of  the 
passing  of  trains,  not  only  to  vehicles  but  to  pedestrians ;  and  if,  in  dis- 
regard thereof,  a  pedestrian  pass  a  gate  which  is  closed,  in  broad  day- 
light, enter  upon  the  crossing,  and  while  watching  one  train  is  struck  by 
another  and  killed,  his  contiibutoiy  negligence  will  prevent  a  recovery 
of  damages. 

In  such  case  it  is  a  matter  of  no  moment  whether  the  gates  were  always 
down  or  not,  as  it  appeared  that  a  ti*ain  was  approaching  at  the  time,  and 
the  gate  was  down. 

Argued  Jan.  29,  1895.  Appeal,  No.  223,  July  T.,  1894,  by 
plaintiff,  from  judgment  of  C.  P.  No.  8,  Phila.  Co.,  Dec.  T., 
1892,  No.  194,  entering  compulsory  nonsuit  Before  Grebn, 
Williams,  McCollitm,  Mitchell  and  Fell,  J  J.    Affirmed. 

Trespass  for  personal  injuries.    Before  Reed,  J. 
At  the  trial  it  appeared  that  plaintiff,  a  boy  eighteen  yeaia 
of  age,  on  June  10, 1892,  was  struck  by  defendant's  train  at 
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the  intersection  of  Eleventh  and  Nevada  streets,  in  Philadel- 
phia. Plaintiffs  evidence  tended  to  show  that  the  gates  were 
always  lowered  and  only  raised  when  a  vehicle  approached 
to  cross.  It  did  not  appear  that  the  view  of  the  track  was 
obstructed  at  the  point  of  the  accident.  Plaintiff  testified  that 
he  stopped,  looked  and  listened.  The  evidence  also  tended  to 
ehow  that  no  whistle  or  bell  was  sounded.  The  court  entered 
a  compulsory  nonsuit  and  subsequently  refused  to  take  it  off: 
8  Dist.  R.  825. 

£rror  assigned  was  refusal  to  take  off  nonsuit 

A.  S.  L.  Shields^  for  appellant. — The  testimony,  if  believed, 
proves  that  defendant  did  so  persistently  keep  its  gates  closed 
as  to  make  them  of  no  service  in  putting  a  foot  passenger  upon 
his  guard. 

Gavin  W.  Hdrt^  for  appellee. — The  object  of  a  closed  gate 
being  to  warn,  the  fact  that  they  are  "alwaj's"  down  inevita- 
tly  leads  to  the  conclusion  that  at  the  point  of  their  erection 
the  danger  is  so  excessive  and  perpetual  that  almost  unlimited 
care  and  caution  is  necessary  to  insure  safety,  and  instead  of 
blunting  the  edge  of  caution,  on  part  of  pedestrians,  it  should 
sharpen  it :  Cleary  v.  R.  R.,  140  Pa.  19. 

It  is  vain  for  a  man  to  say  he  stopped,  looked,  and  listened 
if,  in  despite  of  what  his  eyes  and  ears  must  have  told  him,  he 
walked  in  front  of  a  moving  train :  Carroll  v.  R.  R.,  12  W.  N. 
848;  Moore  v.  R.  R.,  108  Pa.  849;  Marland  v.  R.  R.,  123  Pa. 
487 ;  Myers  v.  R.  R.,  150  Pa.  386 ;  BeU  v.  R.  R.,  122  Pa.  58 ; 
Irey  v.  R.  R.,  132  Pa.  563 ;  Kraus  v.  R.  R.,  139  Pa.  272 ;  Cleary 
V.  R.  R.,  140  Pa.  19;  Blight  v.  R.  R.,  143  Pa.  10;  Hauser  v. 
R.  R.,  147  Pa.  440 ;  Ash  v.  R.  R.,  148  Pa.  133 ;  Schmidt  v.  R. 
R.,  149  Pa.  357 ;  Matthews  v.  R.  R.,  148  Pa.  491 ;  Unas  v.  R. 
R.,  152  Pa.  326;  Smith  v.  R.  R.,  160  Pa.  117. 

Per  Curiam,  Feb.  18, 1895 : 

That  the  plaintiff  went  upon  the  track  of  the  railroad  imme- 
diately in  fi-ont  of  an  approaching  ti-ain  is  conclusively  proved 
by  the  fact  of  the  collision.  We  have  so  often  ruled  that  this 
is  negligence,  no  matter  what  the  plaintiff  said  about  his  stop 
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ping,  looking  and  listening,  that  it  is  unnecessary  to  cite  the 
authorities  by  anything  more  than  the  merest  reference :  Car- 
roll  V.  R.  R.,  12  W.  N.  348 ;  Moore  v.  R.  R.,  108  Pa.  349 ;  Ma^ 
land  V.  R.  R.,  123  Pa.  487 ;  Myers  v.  R.  R.,  150  Pa.  886.  There 
are  many  others  to  the  same  effect.  Upon  this  view  only  of  the 
plaintiff's  case  the  nonsuit  was  properly  ordered. 

But  in  addition  to  this  it  was  fully  proved  and  is  not  disputed, 
that  the  accident  occurred  on  a  street  of  the  city  at  a  place  where 
the  street  was  crossed  by  the  tracks  of  the  railroad,  and  that 
the  gates  were  down  when  the  plaintiff  attempted  to  cross  the 
tracks. 

In  the  case  of  Cleary  v.  R.  R.,  140  Pa.  19,  we  held  that  safety 
gates  on  a  city  street  at  a  railroad  crossing  are  a  warning  of 
the  passing  of  ti-aius  not  only  to  vehicles  but  to  pedestrian)); 
and  if,  in  disregard  thereof,  a  pedestrian  pass  a  gate  in  broad 
daylight,  enter  upon  the  crossing,  and  while  watching  one  train 
is  struck  by  another,  and  killed,  his  contiibutory  negligence 
will  prevent  a  recovery  of  damages. 

Undoubtedly  that  case  rules  this.  Here  a  ti*ain  was  approach- 
ing, the  gate  was  down  as  it  should  be,  and  the  plaintiff  was 
thereby  warned  of  danger.  He  paid  no  attention  to  the  warn- 
ing and  received  his  injury  as  the  direct  consequence  of  bis 
own  negligence.  It  is  a  matter  of  no  moment  whether  the  gates 
were  always  down  or  not.  In  this  particular  instance  the  train 
was  approaching  and  the  gate  was  down,  and  the  defendant 
discharged  its  duty  in  that  regard.  If  the  plaintiff  had  pe^ 
formed  his  duty  he  would  not  have  been  injured. 

Judgment  affirmed. 
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Richard  Ashhurst  et  al.,  Appellants,  v.  Eastern  Penn- 
sylvania Phonograph  Co. 

Landlord  cmd  terum^Lease — Surrender. 

In  an  action  for  rent,  an  averment  of  the  surrender  of  the  lease  is  una- 
vailing without  the  further  averment  of  an  acceptance  of  it  by  the  lessor. 

Leaa^— Termination  of  term — Notice— -Holding  over. 

A  lease  having  provided  for  **  the  term  of  one  year^*  continued  as  fol- 
lows :  "  It  is  hereby  further  agreed  that  if  the  lessee  shall  hold  over  after 
the  expiration  of  the  term  hereby  created,  with  the  consent  of  the  lessors, 
it  shall  be  deemed  and  taken  to  be  a  renewal  of  this  lease  and  all  terms, 
conditions,  covenants,  and  provisos  herein  contained,  for  the  term  of 
another  year  and  so  on  if  the  possession  is  still  continued  with  litce  con- 
sent, after  the  expiration  of  this  additional  year,  from  year  to  year,  unless 
either  party  shall  give  three  months  previous  notice  to  the  other  of  an 
intention  to  determine  the  tenancy  at  the  end  of  any  year.^^  i9e^,  that 
three  months^  notice  to  end  the  tenancy  was  not  required  either  in  the  first 
or  second  year,  but  that  the  provision  as  to  notice  applied  only  to  tenan- 
cies arising  from  a  holding  over  after  the  expiration  of  the  additional 
year. 

Argued  Jan.  80, 1895.  Appeal,  No.  208,  July  T.,  1894,  by 
plaintififs,  from  order  of  C.  P.  No.  2,  Phila.  Co.,  June  T.,  1894, 
No.  177,  discharging  a  rule  for  judgment  for  want  of  a  suffi- 
cient affidavit  of  defence.  Before  Grbbn,  Williams,  McCol- 
LUM,  Mitchell  and  Fbll,  JJ.     Aflfirmed. 

Assumpsit  for  rent. 

From  the  record  it  appeared  that,  on  May  12, 1891,  defend- 
ant took  a  lease  from  plaintiffs  agent,  the  material  portions  of 
which  were  as  follows  : 

**  This  agreement  witnesseth  that  J.  M.  Gummey  &  Sons, 
agents  for  the  estate  of  Richard  Ashhurst,  deceased,  do  hereby 
let  unto  the  Eastern  Pennsylvania  Phonograph  Company  the 
fii"st  floor  and  basement  of  the  property  situate  No.  16  South 
Third  street,  in  the  city  of  Philadelphia,  for  the  term  of  one 
year  from  the  fifteenth  day  of  May,  A.  D.  1891,  at  the  rent  of 
$850  per  annum,  payable  in  equal  portions  monthly  on  the 
fifteenth  day  of  each  and  eveiy  month  during  said  term. 

"It  is  hereby  further  agreed  that  if  the  lessee  shall  hold  over 
after  the  expiration  of  the  term  hereby  created,  with  the  con- 
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sent  of  the  lessors,  it  shall  be  deemed  and  taken  to  be  a  renewal 
of  this  lease  and  all  terms,  conditions,  covenants,  and  provisos 
herein  contained,  for  the  term  of  another  year  and  so  on  if  th© 
possession  is  still  continued  with  like  consent,  after  the  expira- 
tion of  this  additional  year,  from  year  to  year,  unless  either 
party  shall  give  three  months'  previous  notice  to  the  other  of 
an  intention  to  determine  the  tenancy  at  the  end  of  any  year. 
Provided  also,  that  if  the  lessors  in  their  option  so  elect,  the 
failure  of  the  lessee  to  give  said  notice  of  its  desire  to  determine 
said  tenancy  shall  be  deemed  and  taken  to  be  such  a  renewal" 
.  At  the  end  of  the  second  year  defendant  vacated  the  premises 
without  having  given  any  notice.  Plaintiff  claimed  rent  for 
the  year  beginning  May  15,  1898. 

The  affidavit  of  defence  averred  that :  "  defendant  elected; 
to  and  with  the  consent  of  the  plaintiffs,  to  hold  over  for  the 
term  of  another  additional  year,  but  that  before  the  expiration 
of  said  additional  year,  to  wit,  on  the  fourteenth  day  of  May^ 
1898,  the  defendant  company,  having  paid  the  rent  in  full  for 
said  additional  year,  surrendered  possession  and  delivered  the 
keys  of  the  premises  occupied  by  it  to  the  plaintiffs,  and  the 
said  defendant  company  has  not,  since  that  day,  used,  occupied, 
or  enjoyed  any  part  of  the  demised  premises,  and  there  is  not, 
nor  ever  has  bepn  owing  to  the  plaintiffs  any  sum  or  sums  of 
money  for  rent  of  said  premises,  or  upon  any  account  whatso-. 
ever." 

The  court  discharged  a  rule  for  judgment  for  want  of  a  suf- 
ficient aflBdavit  of  defence. 

Error  amgned  was  above  order. 

R,  H,  Bayard  Borne  and  Bowland  Evans^  for  appellants, 
cited :  Auer  v.  Penn,  99  Pa.  870 ;  Teller  v.  Boyle,  182  Pa.  56 ; 
DeMorat  v.  Falkenhagen,  148  Pa.  898. 

Henry  (7.  Terry^  for  appellee,  cited :  M cCanna  v.  Johnston, 
19  Pa.  484;  MacGregor  v.  Rawle,67  Pa.  184;  Harding  v.  See- 
ley,  148  Pa.  20;  Dann  v.  Spurrier,  8  B.  &  P.  899;  Hersey  v. 
Giblett,  18  Beav.  174. 

Opinion  by  Mr.  Justice  McCollum,  Feb.  18, 1895  : 
Does  th6  affidavit  contain  a  good  defence  to  the  action  ?    The 
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answer  to  this  question  depends  entirely  upon  the  construction 
of  the  lease,  because  the  portion  of  the  affidavit  which  relates 
to  the  surrender  of  the  demised  premises  is  clearly  insufficient^ 
to  prevent  judgment.  An  averment  of  the  surrender  is  unavail- 
ing without  the  further  averment  of  an  acceptance  of  it  by  the 
lessor;  Teller  v.  Boyle,  132  Pa.  56.  The  real  question  there- 
fore is  whether  the  provision  in  the  lease  in  regard  to  notice  of 
an  intention  to  determine  the  tenancy  applies  to  each  year  of. 
the  lessee's  occupancy  of  the  demised  premises  or  is  limited  to. 
his  possession  of  them  after  the  expiration  of  the  additiotial 
year  mentioned  thei^in.  This  pi-ovision  is  somewhat  obscure^ 
and  confusing,  but  there  is  no  room  in  it  for  a  construction 
which  dispenses  with  notice  the  fii-st  year  and  requires  it  to  be, 
given  in  order  to  terminate  the  tenancy  at  the  end  of  the  seq-, 
ond  or  "  additional  year."  If  the  lessoi-s  could  have  dispos- 
sessed the  lessee  at  the  end  of  the  first  year  withoiit  having 
given  three  months' previous  notice  of  their  intention  to  deter-, 
mine  the  tenancy  at  that  time,  we  see  no  good  reason  why  they 
could  not  have  done  so  at  the  end  of  the  second  year,  and  if 
the  rights  and  obligations  of  the  parties  were  mutual  in  this 
respect,  it  follows  that  the  lessee  was  at  liberty  to  surrender 
the  premises  at  the  expiration  of  either  year  without  having 
given  such  notice,  or  incurring  further  liability  under  the  lease. 
It  appears  to  be  conceded  by  the  appellants  that  notice  was  not 
necessary  to  deteimine  the  tenancy  at  the  end  of  the  first  year, 
and  so  far  we  agree  with  them.  The  second  term  of  one  yean 
was  not  founded  upon  a  failure  to  give  the  three  months'  notice 
before  the  expiration  of  the  preceding  term,  but  upon  a  holding 
over  by  the  lessee  with  the  consent  of  the  lessors.  It  seems  to 
us  that  the  rights  and  obligations  of  the  parties  were  the  same 
the  second  year  as  the  first,  and  that  the  provision  in  respect 
to  notice  is  applicable  only  to  tenancies  arising  from  a  holding 
over  after  the  expiration  of  the  "  additional  year."  It  being 
conceded  that  the  notice  clause  was  not  operative  the  first  year, 
the  contention  based  on  its  concluding  words  "  any  year  "  loses 
its  significance  and  becomes  unimportant.  This  construction 
gives  effect  to  the  words  "after  the  expiration  of  this  addi- 
tional year,"  while  the  construction  which  makes  the  notice 
clause  applicable  to  that  year  ignores  them. 
Judgment  affirmed. 
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{92  619  Clarence  Kennedy,  Assignee  of  Order  of  Vesta,  Appel- 

lant, V.  Beauveau  Borie  et  al. 

[Marked  to  be  reported.] 

Mortgage — Discharge  of— Sheriff's  ScUe— Fraud— Evidence, 
Where  a  person  takes  title  to  land  subject  to  two  moitgages,  be  cannot, 
at  a  subsequent  sheriff^s  sale  under  tbe  first  mortgage,  buy  in  the  property 
and  hold  it  divested  of  the  Hen  of  the  second  moitgage. 

In  such  case,  on  a  bill  in  equity  by  the  owner  of  the  second  mortgage 
for  a  decree  to  continue  the  lien  of  his  mortgage,  evidence  is  admissible 
which  tends  to  show  that,  after  the  scire  facias  was  issued  and  before  the 
sale,  plaintiff  was  ignorant  of  the  proceedings ;  that  defendant  was  nego- 
tiating with  him  for  the  purchase  of  his  debt ;  and  that  all  mention  of  the 
preceedings  during  the  negotiation  was  studiously  avoided  by  defendant. 

Argued  Jan.  30, 1895.  Appeal,  No.  191,  July  T.,  1894,  by 
plaintiff,  from  decree  of  C.  P.  No.  4,  Phil^.  Co.,  June  T.,  1898, 
No.  1025,  sustaining  demun-er  to  bill  in  equity.  Before  Green, 
Williams,  McCollum,  Mitchell  and  Fell,  JJ.    Reversed. 

Bill  for  decree  continuing  lien  of  mortgage. 
The  bill  averred  in  substance  as  follows : 

1.  Plaintiff  is  assignee  for  the  benefit  of  creditors  of  the 
Order  of  Vesta. 

2.  Among  the  assets  assigned  were  a  bond  and  mortgage  of 
defendants  Groome  and  wife  to  the  assignor,  for  $5,000,  on 
property  in  Delaware  county,  described  in  an  exhibit  to  the  bill. 
It  is  still  wholly  due  and  unpaid.  It  was  subject  to  the  lien  of 
a  prior  mortgage  for  $8,000,  given  by  same  mortgagors  to  the 
Fairmount  Park  Art  Association. 

3.  After  the  assignment  to  plaintiff,  defendants  Groome  and 
wife  conveyed  the  mortgaged  premises  to  defendant  Martin, 
by  deed  dated,  etc.,  the  conveyance  being  expressly  subject  to 
both  mortgages.  Martin  is  clerk  in  the  oflSce  of  defendants 
C.  &  H.  Borie,  and  took  title  merely  for  them,  they  furnishing 
the  consideration. 

4.  On  Feb.  10, 1893,  a  scire  facias  was  issued  on  the  first 
mortgage,  which  was  pi*osecuted  with  such  speed  that  both  it 
and  an  alias  writ  were  returned  nihil  habet,  and  judgment  was 
entered  on  the  two  returns.     A  sheriffs  sale  was  had,  and  the 
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sheriffs  deed  was  acknowledged  on  April  8,  1898.  The  con- 
sideration was  $9,005,  and  the  purchaser  was  defendant  Martin, 
who  again  took  title  for  C.  &  H.  Borie,  who  furnished  the  pur- 
chase money.  Plaintiff  is  not  prepared  to  state  what  connec- 
tion defendants  had  in  bringing  about  the  sale. 

6.  Defendants  Martin  and  the  Bories  were  aware  of  the  pro- 
posed sale,  and,  being  aware  of  it,  were  in  negotiations  with 
plaintiff  respecting  his  debt.  They  did  not  mention  the  pro- 
posed sale,  but,  on  the  contrary,  as  since  stated  by  their  coun- 
sel, "  studiously  avoided  "  reference  to  it.  Plaintiff  has  been 
informed  by  Groome  that  there  was  an  arrajigement  between 
him  and  the  Bories  by  which  they  were  to  protect  the  incum- 
bi-ances.  Relying  on  this  and  the  pending  negotiations,  he 
failed  to  examine  the  records  of  Delaware  county  during  the 
short  space  of  seven  or  eight  weeks  between  the  issuing  of  the 
first  scire  facias  and  the  sheriff *s  deed,  and  did  not  know  of 
the  sale. 

6.  Defendants  Martin  and  the  Bories  claim  to  hold  the  prop- 
erty discharged  of  plaintiffs  mortgage.  Plaintiff  claims  that 
the  circumstances,  fully  set  forth  in  the  bill,  were  a  positive 
concealment  of  the  proposed  sale,  against  their  duty,  and  that 
defendants,  being  ownei-s  of  the  mortgaged  premises,  and  sub- 
ject to  the  duty  of  paying  incumbrances,  could  not  change  the 
nature  of  their  title  and  discharge  his  incumbrance,  at  least 
without  giving  him  an  opportunity  to  protect  his  interests.  He 
had  sufficient  cash  assets  of  the  assigned  estate  to  protect  him- 
self at  the  sale  had  he  known  of  it. 

The  prayers  of  the  bill  are :  (1)  A  decree  that  the  title  was 
not  changed  or  plaintiff's  mortgage  discharged  by  the  sale. 
(2)  That  defendants  may  be  required  to  pay  the  mortgage 
debt.  (3)  An  injunction  against  the  sale  of  the  mortgaged 
premises  clear  of  the  mortgage.     (4)  General  relief. 

Defendants  C.  H.  Boiie  and  John  S.  Martin  demurred  for 
the  following  reasons : 

1.  The  mortgage  is  not  set  forth  and  it  does  not  appear  that 
it  is  due. 

2.  There  is  no  averment  that  defendants  brought  about  the 
sheriffs  sale. 

8.  The  facts  set  forth  in  section  5  of  the  bill  are  no  ground 
of  relief,  but,  on  the  contrary,  show  that  the  parties  were  deal- 
ing at  arm's  length. 
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4.  It  is  not  averred  that  Groome's  statements  were  known 
or  assented  to  by  these  defendants.  Their  relations  with 
Groome  do  not  create  a  confidential  relationship  with  plaintiff. 

5.  Inhere  is  no  direct  averment  of  an  arrangement  between 
them  and  Groome,  and  especially  of  an  arrangement  in  writing 
within  the  statute  of  frauds. 

6.  There  is  no  averment  that  the  sheriff's  sale  was  irregular 
or  the  consideration  insu£Scient. 

7.  8.  Want  of  equity  and  general  reasons. 
The  court  sustained  the  demurrer. 

Error  assigned  was  above  decree. 

J".  Howard  Q-endell  and  John  Q-.  Johnson^  for  appellant — 
Where  the  defendant  in  an  execution,  or  the  owner  of  land 
whose  duty  it  is  to  pay  a  prior  incumbrance,  fails  to  perform 
that  duty,  by  reason  of  which  the  land  is  sold  and  he  himself 
buys  it,  he  takes  in  accordance  with  his  former  title,  and  the 
second  incumbrance,  especially  if  it  be  a  mortgage,  is  not  dis- 
charged: Taylor  v.  Smith,  2  Wharton,  432;  Woodburn  v. 
Bank,  5  W.  &  S.  447 ;  Hoppiii  v.  Doty,  25  Wis.  675 ;  Good  v. 
Schoener,  10  Leg.  Int.  161 ;  Cleary  v.  Kennedy,  16  W.  N.  313; 
Ranch  v.  Dech,  116  Pa.  167 ;  Rushton  v.  Lippincott,  119  Pa.  12. 

A  renewal  of  a  lease  which  had  been  mortgaged  is  subject 
to  the  mortgage.  Where  the  renewal  is  rendered  impossible 
by  the  purchase  by  the  lessee  of  the  reversion,  the  reversion 
will  be  subject  to  the  mortgage :  Coote  on  Mortgages,  244 ; 
Taylor  v.  Wheeler,  2  Salk.  449  ;  Smith  v.  Chichester,  4  Irish 
Eq.  680 ;  CoUett  v.  Hooper,  13  Ves.  265. 

The  assignee  of  a  lease,  which  was  subjected  to  an  annuity 
by  the  lessee,  was  evicted  for  non-payment  of  rent.  Pending 
legal  proceedings,  he  obtained  a  new  lease.  Held^  subject  to 
the  annuity,  although  the  charge  had  been  created  by  the  orig- 
inal lessee :  Jones  v.  Kearney,  4  Irish  Eq.  74.  See  also  Hughes 
V.  Howard,  26  Beav.  576. 

Of  the  cases  cited  in  Taylor  v.  Smith,  2  Whart.  432,  the 
judgment  under  which  the  sale  took  place  was  against  a  former 
owner. 

In  Jones  v.  Kearney,  4  Irish  Eq.  74,  the  person  who  for- 
feited the  incumbered  lease  was  the  assignee  of  the  lessee  who 
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bad  incumbered  it.  Tbe  assignee  bad  not  entered  into  any 
particular  obligation  to  pay  the  annuity,  and  Lord  Chancellor 
SxJGDBN  held  that  it  was  not  necessary  that  he  should  have 
done  so. 

O-,  Heide  Norris  and  G-eorge  Tucker  Biipham^  for  appellee. — 
Whatever  may  be  the  liability,  to  his  vendor,  of  a  vendee  who 
has  contracted  to  protect  incumbrances  created  by  the  vendor 
and  who  then  fraudulently  procures  a  sale  on  a  prior  incum- 
brance, for  the  purpose  of  discharging  subsequent  liens,  or 
however  clear  it  may  be  that  the  mortgagor  civnnot  fraudulently 
re-acquire  title  at  sheriflf's  sale,  discharged  of  the  incumbrance 
he  has  created,  it  is  equally  clear  that  there  can  be  no  liability 
imposed  when  there  has  been  no  contract  to  protect  the  incum- 
brances or  where  there  is  no  privity  between  the  parties. 

The  appellees  are  not  trustees  ex  maleficio:  Kraft  v.  Smith, 
117  Pa.  183;  Salsbury  v.  Black,  119  Pa.  200. 

No  fraud  being  alleged,  the  appellees,  as  previous  holders  of 
the  title,  could  purchase  the  property  at  sherifiTs  sale,  freed 
and  discharged  of  all  incumbrances:  Rauch  v.  Dech,  116  Pa. 
157 ;  Rushton  v.  Lippincott,  119  Pa.  12,  overruling  Cleary  v. 
Kennedy,  16  W.  N.  818. 

In  Rawle  on  Covenants  for  Title,  sees.  242,  248,  the  distinc- 
tion is  shown  dearly  to  be  that  the  purchaser  is  estopped  by 
virtue  of  the  covenants  in  his  deed  or  grant,  to  the  party  whose 
title  is  sought  to  be  cut  out. 

The  report  of  Good  v.  Schoener,  10  Leg.  Int.  151,  shows  that 
the  purchaser  at  sheriff*s  sale,  who  was  a  judgment  creditor, 
bad  entered  into  a  contract  in  writing  with  the  owner,  that  he 
would  convey  back  upon  payment  of  the  judgment. 

Taylor  v.  Smith,  2  Whart.  482,  was  the  case  of  a  suit  by 
a  vendor  against  his  vendee  who  had  executed  an  agreement, 
contemporaneous  with  the  deed,  by  which  he  bound  himself  to 
pay  the  vendor  the  balance  of  the  purchase  money  after  pay- 
ing all  the  judgments.  The  property  was  sold  by  the  sheriflf 
upon  a  judgment  against  a  former  owner  and  bought  in  by  the 
defendant,  whereupon  the  court  held  that  he  was  bound,  by 
bis  conti'act,  to  pay  off  the  judgements  in  the  first  instance. 
*  Woodburn  v.  Bank,  5  W.  &  S.,  447,  was  the  case  of  unseated 
land  encumbered  by  a  judgment,  which  the  debtor  permitted 
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to  be  sold  for  taxes  and  then  purchased  at  the  sale,  throngb 
another,  for  his  own  use.  It  was  held  that  the  sale  gave  no 
title  as  agiiinst  a  purchaser  at  sheriff's  sale  under  the  judgment, 
the  only  outsider  in  the  transaction  being  the  agent  of  the 
debtor  who  purchased  at  the  tax  sale  for  him. 

Appellant,  being  a  mortgagee,  cannot  recover  from  the  ap- 
pellee by  virtue  of  the  "  under  and  subject "  clause  in  their 
deed  from  the  mortgagor  :  Taylor  v.  Mayer,  98  Pa.  42.  It  is 
to  be  observed  that  he  alleges  that  the  fii*st  deed  was  expressly 
subject  to  both  mortgages,  but  although  he  gives  a  description 
of  the  property  in  his  bill,  no  copy  of  the  deed  is  given  for  the 
court  to  pass  upon. 

Opinion  by  Mr.  Justice  Green,  Feb.  18, 1896 : 
We  do  not  think  that  the  mlings  in  Ranch  v.  Dech,  116  Pa. 
157,  and  Rushton  v.  Lippincott,  119  Pa.  12,  control  the  deci- 
sion of  this  case.  In  both  of  those  cases  the  purchaser  at  the 
judicial  sale  was  a  total  stranger  to  the  title  and  under  no  obli- 
gation to  protect  the  title  against  any  incumbrances.  He  there- 
fore took  the  lands  divested  of  the  liens  which  were  sought  to 
be  enforced,  and  when  he  subsequently  conveyed  to  the  former 
owner  the  purchaser  took  the  same  title  which  he  held.  In 
this  case  the  allegation  of  the  bill  is  that  Martin  bought  the 
property  from  Groome  and  wife,  subject,  in  express  terms,  to 
both  the  mortgages  described  in  the  bill,  one  of  which  is  the 
mortgage  of  the  plaintiff's  assignor.  It  is  true  that  Martin  was 
not  the  original  mortgagor,  but  he  was  the  grantee  of  the  title 
of  that  person,  and  it  must  be  assumed  that  the  purchase  money 
which  he  agreed  to  pay  and  in  consideration  of  which  he  ob- 
tained the  title,  was,  in  part  at  least,  secured  by  the  very  moiir 
gage  which  he  now  claims  to  be  discharged  because  there  was 
a  sale  under  the  prior  mortgage,  which  also  he  agreed  to  pay. 
The  case  looks  now  more  like  the  line  of  cases  of  which  Taylor 
V.  Smith,  2  Wharton,  482,  and  Woodburn  v.  The  Bank,  5  W. 
&  S.  447,  are  examples,  in  both  of  which  the  purchaser's  title 
was  held  to  be  subject  to  the  prior  liens. 

Nor  are  we  willing  to  say  conclusively,  at  this  stage  of  the 
pleadings,  that  no  force  is  to  be  given  to  the  other  facts  stated 
in  the  bill,  as  indicia  of  an  improper  purpose  to  use  the  sale 
under  the  first  mortgage,  as  a  means  of  divesting  the  lien  of  the 
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second  mortgage,  which  the  purchaser  Martin  had,  according 
to  the  bill,  expressly  agreed  to  pay.  While  we  will  not  now 
review  those  facts,  as  we  do  not  wish  to  prejudge  the  case,  we 
ai*e  of  opinion  that  they  would  be  admissible  in  evidence,  and 
be  entitled  to  consideration,  in  support  of  the  charge  of  a  com- 
bination between  Martin  and  the  other  defendants  to  destroy 
the  lien  of  the  plaintiff's  mortgage. 

The  case  comes  before  us  only  upon  a  demurrer  to  the  bill 
which  necessarily  admits  the  truth  of  the  facts  stated  in  the 
bill.  We  think  the  case  should  be  heard  upon  its  merits  and 
that  there  is  a  sufScient  averment  of  facts  in  the  bill  to  entitle 
it  to  be  heard.  We  will  therefore  overrule  the  demurrer  and 
direct  the  defendants  to  answer  over. 

The  judgment  of  the  court  below  is  reversed,  the  demuiTer 
of  the  defendants  is  overruled,  the  bill  is  re-instated  and  the 
defendants  are  directed  to  answer  over,  and  the  record  is  re- 
mitted, the  costs  of  this  appeal  to  be  paid  by  the  defendants. 


William  Kedward  et  al.,  Appellants,  v.  Samuel  J. 
Campbell. 

JudgmefU^Ifental  incapacUy  of  maker  of  judgment  note^— Evidence — 
Auditors  finding  of  fads. 

A  judgment  entered  on  a  judgment  note  will  be  declared  invalid  where 
the  evidence  shows  that  the  note  was  signed  by  the  obligor  in  the  extrem- 
ity of  his  last  illness,  forty -eight  hours  before  his  death,  when  he  was 
entirely  prostrated  mentally  and  physically  and  incapacitated  from  under- 
standing the  effect  of  his  act;  that  the  contents  of  the  paper  were  not 
explained  to  him,  and  the  subscnbing  witnesses  are  not  able  to  say  that, 
when  he  was  asked  whether  the  signature  to  the  paper  was  his,  he  made 
an  afBlrmative  answer. 

The  findings  of  facts  to  the  above  effect,  approved  by  the  court,  will  not 
be  disturbed  by  the  Supreme  Court  where  there  is  sufficient  testimony  to 
sustain  the  findings. 

Argued  Jan.  81,  1896.  Appeal,  No.  64,  Jan.  T.,  1895,  by 
plaintiffs,  from  order  of  C.  P.  No.  1,  Phila.  Co.,  June  T.,  1892, 
No.  640,  dismissing  exceptions  to  auditor's  report.  Before 
Greek,  Williams,  McCollum,  MiTCHEiiL  and  Fell,  JJ. 
Affirmed. 
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Exceptions  to  i-eport  of  W.  Rudolph  Smithy  Esq.,  auditor, 
on  account  of  John  Sidehotham,  receiver  of  estate  of  Samuel 
J.  Campbell,  deceased. 

The  facts  appear  bj'  the  opinion  of  the  Supreme  Court. 

Erron  assigned  were  in  dismissing  exceptions  to  the  audi- 
tor's report,  quoting  them ;  and  in  confirming  the  report  and 
ordering  distribution  in  accordance  therewith. 

John  0-.  Johnson^  Jame%  M.  Beck  and  Wm.  F.  Sarrity  with 
him,  for  appellant. 

Josiah  It.  Adamsj  Samtoel  B.  Suey  with  him,  for  appellee. 

Pbb  Curiam,  Feb.  18, 1895 : 

The  instrument  whose  validity  is  involved  in  this  contro- 
versy is  a  single  bill,  commonly  called  a  judgment  note,  for  the 
payment  of  $12,086.08.  It  contains  an  authority  to  enter  judg- 
ment for  the  whole  amount,  is  dated  June  13, 1892,  but  was 
signed  on  the  14th ;  and,  being  payable  one  day  after  date,  was 
due  as  soon  as  it  was  signed.  It  contains  also  an  agreement 
that  the  judgment  may  be  entered  without  stay  of  execution,  a 
waiver  of  inquisition,  and  a  voluntary  condemnation  of  the  real 
estate  of  the  obligor,  an  agreement  that  the  prothonotary  might 
enter  the  voluntary  condemnation  on  the  fi.  fa.,  and  that  the 
real  estate  might  be  sold  upon  the  fi.  fa.,  and  it  contains  also  a 
waiver  and  release  of  "  all  relief  from  any  and  all  appmisement^ 
stay  or  exemption  laws  of  any  state  now  in  force  or  hereafter 
to  be  passed." 

Ordinarily  the  voluntary  signature  of  a  person  to  such  a 
paper  implies  that  he  knew  its  contents.  But  this  paper  was 
signed  by  the  obligor  in  the  extremity  of  his  last  illness,  when 
he  was  entirely  prostrated  physically  and  mentally  and  while 
he  was  constantly  progressing  to  his  dissolution  which  followed 
in  less  than  forty-eight  hours.  His  disease  was  meningitis.  His 
attending  physidian  testified  as  to  his  condition  from  the  even- 
ing of  the  12th,  that,  '^During  a  portion  of  the  time  he  was 
in  a  state  of  stupor,  during  a  portion  of  the  time  in  a  st^-te  of 
coma,  as  I  would  call  it,  and  during  a  portion  of  the  time  he 
was  actually  delirious,  and  at  no  time  was  his  mental  condition 
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what  a  physician  would  call  clear."  At  a  quarter  past  10  A.  M., 
on  the  14th,  his  temperature  was  102.2,  pulse  120 ;  at  half  past 
4  p/m.  temperature  108,  pulse  160.  The  paper  was  signed 
between  11  and  12  A.  M. 

There  was  no  testimony  that  the  contents  of  the  paper  were 
explained  to  him  at  the  time  of,  or  before,  or  after  it  was  signed. 
The  subscribing  witnesses  were  both  unable  to  say  that,  when 
he  was  asked  whether  the  signature  to  the  paper  was  his,  he 
made  an  affirmative  answer.  They  said  they  could  not  under- 
stand what  be  said.  The  signature  is  illegible  though  he  wrote 
an  excellent  hand. 

There  was  a  mass  of  testimony  as  to  his  condition  of  mind 
and  body  at  the^time  of  the  execution  of  the  paper  and  shortly 
before  and  after.  From  the  whole  of  the  testimony  the  auditor 
found  as  follows :  "  The  facts  clearly  proved  show  that  at  the 
time  the  judgment  note  was  signed  there  was  such  mental 
impairment  of  the  defendant  produced  by  bodily  weakness,  as 
well  as  by  a  disease  of  the  bmin  itself,  that  in  making  his  trem- 
.bling  attempt  at  his  signature  to  the  paper  he  was  oblivious  of 
the  real  nature  of  the  act  and  totally  unable  to  grasp  its  effect 
and  consequence.  That  his  mental  capacity  at  this  time  was 
such  as  to  thoroughly  incapacitate  him  from  understanding  the 
effect  of  his  act,  an  act  authorizing  an  execution  immediately 
to  issrue  to  sweep  away  his  entire  property.  Under  all  the  evi- 
dence offered,  the  auditor  is  of  opinion  that  the  note  in  question 
was  not  the  clear,  voluntary  act  of  a  man  in  the  possession  of 
his  senses,  and  that  the  judgment  confessed  thereon  cannot 
stand." 

This  finding  has  been  confirmed  by  the  learned  court  below. 
It  is  a  finding  upon  a  question  of  pure  fact.  After  a  patient 
and  careful  reading  of  the  testimony,  the  auditor's  report  and 
the  arguments  of  counsel,  we  do  not  feel  at  liberty  to  say  that 
it  was  not  justified  by  the  evidence.  It  seems  to  us  there  was 
abundant  testimony  to  sustain  the  finding. 

The  decree  of  the  court  below  is  affirmed  at  the  cost  of  the 
appellants. 
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^4osci^         Frank  R.  Shattuck  v.  Florence  Cunningham  and  Greor- 

giana  Cunningham,  Appellants. 

Equity — Specific  performance — Description — Repugnancy, 
Defendants  contracted  to  convey  to  plaintiff  "all  that  cei*tain  lot  or 
piece  of  gi-ound  known  as  Nos.  928,  930  and  982  North  Eighth  Street 
(53  feet  4  inches  front  and  63  feet  7  inches  deep)  in  said  city  of  Philadel- 
phia, free  and  clear  and  discharged  of  all  liens  and  incumbrances  of  any 
'  nature  or  kind  whatsoever."    The  lot  was  not  rectangular  in  shape,  but 

a  portion  of  it  extended  beyond  the  lines  formed  by  the  rectangle  53  feet 
4  inches  front  and  53  feet  7  inches  deep.    The  evidence  showed  that  the 
entire  lot  was  used  for  one  purpose  without  any  fence  separating  the 
^'  '        extension  from  the  rest  of  the  lot,  and  that  the  deed,  by  which  defendants 

obtained  title,  conveyed  the  entire  lot  by  metes  and  bounds,, aa  one. tract; 
^  and  described'  it  as  **  being  premises  No.  928  North  Eighth  Street."j  Held^ 

that  plaintiff  was  entitled  to  a  conveyance  of  the  entire  lot. 

^  ^  Argued  Jan.  31,  1895.     Appeal,  No.  51,  Jan.  T.,  1895,  by 

defendants,  from  decree  X)f  C.  P.  No.  2,  Phila.  Co.,  March  T., 
1894,  No.  1289,  on  bill  in  equity.  Before  Green,  Williams, 
McCoLLUM,  Mitchell  and  Fell,  JJ.    Affirmed. 

Bill  in  equity  for  specific  performance. 

The  case  was  referred  to  Rudolph  M.  Schick,  Esq.,  as  ref- 
eree, who  reported  as  follows : 

^^  The  bill  of  complaint  alleges  that,  on  March  2,  1894,  the 
defendants  lyere  ihe  owners  in  fee  of  the  premises  known  as 
Nos.  928,  930  and  932  North  Eighth  street,  and  still  own  the 
same ;  that  they  obtained  the  same  by  deed  dated  August  8, 
1893,  which  deed  described  each  of  the  three  lot^  separately. 
The  lot  No.  928  was  described  as  follows : 

"  *  All  that  certain  lot  or  piece  of  ground  beginning  at  a  point 
on  the  west  side  of  Eighth  street  at  the  distance  of  three  hundred 
and  twenty-three  feet  five  and  seven-eighths  inches  northward 
from  the  north  side  of  Poplar  street  in  the  Twentieth  ward  of 
the  city  of  Philadelphia,  thence  extending  northward  along  the 
west  side  of  Eighth  street  seventeen  feet  four  inches  to  a  point ; 
thence  westward  on  aline  at  righ tangles  to  the  said  Eighth  street, 
fifty-three  feet  seven  inches  to  a  point ;  thence  southward  on  a 
line  parallel  to  the  said  Eighth  street,  seventy- two  feet  to  a  point ; 
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thence  eastward  on  a  line  at  right  angles  to  the  said  Eighth 
street,  thirty-one  feet  ten  and  seven-eighth  inches  to  a  point; 
thence  north  fourteen  degrees,  fifty-eight  minutes,  fifty-one  sec- 
onds, east  fifty-four  feet  nine  and  five-sixteenth  inches  to  a  point, 
and  thence  eastward  on  a  line  at  right  angles  to  the.«aid  Eighth 
sti-eet,  eighteen*  feet  two  and  one  half  inches  to  the  said  Eighth 
street  and  the  place  of  beginning,  being  premises  No.  928  Noith 
Eighth  street. 

*'  The  lot  No.  930  adjoins  No.  928  on  the  north  and  is  a  rec- 
tangular lot  having  a  front  of  eighteen  feet  and  extending  west- 
ward, of  that  width,  fifty-three  feet  seven  inches,  and  lot  No.  932 
adjoins  this  on  the  north,  and  is  of  the  same  shape  and  dimen- 
sions ;  that  the  price  paid  by  defendants  for  the  three  lots 
respectively  were : 

-A 
"For  928  North  Eighth  street,     .....     .$1,85000 

For  930  North  Eighth  street,       ......       1,600  00 

For  932  North  Eighth  street, 1,625  00 

Total, $4,875  00 

This  was  clear  of  incumbrances.  That  the  said  premises  are 
now  subject  to  a  mortgage  of  $6,000  to  the  City  of  Penn 
Building  Association,  which  mortgage,  however,  also  binds  the 
premises  known  as  No.  935  Darien  street,  purchased  at  the  same 
sale  with  the  other  lots  for  $1,315,  clear  of  incumbrances ;  that 
on  March  2,  1894,  the  defendants  entered  into  an  agreement 
with  plaintiff  to  sell  to  him  the  said  lots  on  North  Eighth 
street,  and  the  agreement  is  recorded,  and  a  copy  is  annexed 
to  the  bill.     It  is  as  follows : 

"  '  This  agreement,  made  the  second  day  of  March,  A.  D.  one 
thousand  eight  hundred  and  ninety-four  (1894),  between  Flor- 
ence Cunningham  and  Georgiana  Cunninghf^m,  single  women, 
of  the  city  of  Philadelphia,  of  the  first  part,  and  Frank  B.  Shat- 
tuck,  attorney,  of  the  same  place,  of  the  second  part :  Witness- 
eth,  that  the  said  parties  of  the  fii*st  part,  for  the  consideration 
hereinafter  mentioned,  do  hereby  for  themselves,  their  heirs, 
executors  and  administrators,  covenant,  promise  and  agree  with 
the  said  party  of  the  second  part,  his  heii-s  and  assigns,  that  they, 
the  said  parties  of  the  first  part,  shall  and  will,  at  the  time  here- 
inafter mentioned,  at  the  proper  costs  and  charges  of  the  said 
Vol.  clxvi — 24 
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Frank  R.  Shattuck,  attorney,  his  heirs  and  assigns,  by  a  good 
and  sufficient  deed  of  conveyance,  g^nt,  convey  and  assure, 
unto  the  said  party  of  the  second  part,  his  heirs  and  assigns, 
all  that  certain  lot  or  piece  of  ground,  known  as  Nos.  928,  930 
and  932  North  Eighth  street  (58'  4"  front  and  53'  7"  deep),  in 
said  city  of  Philadelphia,  free,  clear  and  dischaa^ed  of  all  liens 
and  incumbrances  of  any  nature  or  kind  whatsoever.  Together 
with  all  and  singular  the  buildings  and  other  improvements  and 
appurtenances  thereunto  belonging.  And  the  said  pai-ty  of  the 
second  part,  for  himself,  his  heirs,  executora  and  administrators, 
does  hereby  covenant,  promise  and  agree  with  the  said  parties 
of  the  first  part,  their  heirs  and  assigns,  that  he,  the  said  party 
of  the  second  part,  shall  and  will  well  and  truly  pay  unto  the 
said  parties  of  the  first  part,  their  heirs  and  assigns,  the  sum  of 
six  thousand  dollars,  in  manner  following :  Five  hundred  dol- 
lar upon  the  execution  of  this  agreement.  Fifty-five  hundred 
doUai-s  at  any  time  within  sixty  days  from  March  1, 1894;  pro- 
vided tliat  if  the  said  party  of  the  second  part  shall  neglect 
to  pay  said  sum  of  fifty-five  hundred  dollars  within  said  time, 
then  the  said  firat  payment  of  five  hundred  dollars  shall  be 
retained  by  said  parties  of  the  first  part,  as  and  for  liquidated 
damages.  At  the  time  of  the  delivery  of  any  such  deed  of 
conveyance,  it  is  agreed  that  immediate  possession  of  said 
premises  shall  be  given  to  said  party  of  the  second  part,  his 
executors,  administi*ators  or  assigns. 

"  *  In  witness  whereof,  the  said  parties  to  these  presents  have 
hereunto  set  their  hands  and  seals  this  second  day  of  March, 
one  thousand  eight  hundred  and  ninety-four. 

Flobencb  Cukkikgham.  [sbal.] 

Georgiakka  Cunningham.        [seal.] 
F.  R.  Shattuok.  [seal.]  ' 

"  The  bill  further  alleges  that  on  April  28, 1894,  the  plain- 
tiff presented  a  good  and  sufficient  deed  for  the  premises  to  the 
defendants  for  execution  and  notified  them  of  his  election  to 
become  the  purchaser  of  the  same,  and  his  desii*e  to  pay  the 
balance  of  the  purchase  money,  and  that  the  defendants  refused 
ix)  execute  the  deed,  but  on  April  80,  1894,  presented  and 
offered  to  deliver  to  him  an  executed  deed  which  did  not  accu- 
rately describe  the  said  premises,  but  omitted  from  the  descrip- 
tion a  considerable  portion  of  the  same,  which  deed  plaictUF 
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refused  to  accept  for  that  reason  and  because  the  premises  were 
subject  to  the  aforesaid  mortgage,  and  that  thereupon  the  de- 
fendants refused  to  execute  any  deed  containing  any  descrip* 
tion  differing  from  that  in  the  deed  they  had  tendered,  and  did 
waive  any  tender  of  the  purchase  money ;  that  plaintiff  is  ready 
to  pay  the  balance  of  the  purchase  money  and  perform  his  part 
of  the  agreement  whenever  the  defendants  shall  execute  a  deed 
for  the  premises  described  free  and  clear, of  incumbrances. 

^'  The  bill  then  prays  relief  that  the  defendants  may  be  de- 
creed to  execute  and  deliver  a  deed  for  the  premises  known  as 
Nos.  928,  930  and  932  North  Eighth  street,  free  of  incum- 
brances ;  that  the  defendants  be  restrained  from  conveying  or 
incumbering  the  said  premises,  and  general  relief. 

"  The  answer  admits  the  ownerahip  of  the  premises,  that  they 
were  obtained  by  deed  as  alleged,  that  they  paid  the  price 
alleged,  that  the  premises  are  subject  to  mortgage  as  alleged. 
It  admits  that  they  entered  into  the  agreement  set  out  in  the 
bill,  does  not  admit  that  the  premises  first  described  are  known 
as  No.  928  North  Eighth  street,  and  avers  that  the  price  paid 
for  the  premises  is  immaterial.  The  answer  denies  that  the 
plaintiff  on  April  23,  1894,  presented  to  them  a  deed  for  exe- 
cution in  accordance  with  the  agreement,  and  avers  that  on 
April  80, 1894,  they  tendered  a  deed  accurately  describing  the 
premises,  offering  to  convey  the  same  to  him  clear  of  incum- 
brance upon  payment  of  the  balance  of  purchase  money,  but 
that  plaintiff  refused  to  accept  the  same  and  refused  to  pay 
the  balance  of  the  purchase  money.  It  also  denies  that  defend- 
ants waived  tender  of  balance  of  purchase  money  by  plaintiff. 
The  answer  denies  that  plaintiff  is  and  has  been  ready  to  pay 
the  balance  of  purchase  money  and  perform  his  part  of  the 
agreement,  and  avers  that  he  has  evaded  a  consummation  of  it, 
and  is  not  entitled  to  specific  performance. 

**  The  dispute  which  gave  rise  to  the  case  is  this :  The  south- 
ernmost of  the  three  lots  in  question  (No.  928)  is  shaped  some- 
thing like  the  letter  L,  having  a  projection  from  the  rear  end 
thereof  towards  the  south,  fifty-four  feet  eight  inches  on  the 
west  line,  and  having  a  width  of  thirty-one  feet  ten  and  seven- 
eighth  inches  on  the  south  line,  and  widening  as  it  approaches 
the  main  body  of  the  lot  to  thirty-five  feet,  four  and  one  half 
inches,  having  an  area  of  1750  square  feet,  and  the  plaintiff 
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contends  that  under  the  agreement  he  is  entitled  to  a  convey- 
ance of  the  three  lots  including  this  projecting  portion  of  the 
southern  lot,  while  the  defendants  clnim  that  he  is  entitled  to 
a  conveyance  of  the  three  lots,  having  a  front  of  fifty-three  feet 
four  inches  and  extending  westward  of  that  width  fifty-three 
feet  seven  inches,  or  in  other  words  that  the  agreement  does 
not  include  the  ground  projecting  from  lot  No.  928. 

^^  From  the  allegations  of  the  bill,  the  admissions  of  the  answer 
and  the  testimony  adduced  the  referee  reports  the  following 
to  be  the  facts  of  the  case : 

"  FINDINGS  OF  FACT. 

"The  three  lots  of  ground  on  Eighth  street  in  question, 
together  with  a  fourth  lot  fronting  on  the  street  in  the  rear, 
named  Darien  street,  the  rear  end  of  which  adjoins  the  pro- 
jecting lot  of  ground  in  dispute,  were  conveyed  to  the  defend- 
ants in  one  deed,  dated  August  8, 1893,  and  recorded.  E^h 
lot  was  described  as  a  separate  tract.  The  description  of  lot 
No.  928  is  set  out  in  the  second  paragraph  of  the  bill  and 
includes  this  disputed  tract,  within  the  metes  and  bounds  given, 
and  concludes  with  the  words  'being  premises  No.  928  North 
Eighth  street.' 

"  The  three  lots  constitute  one  open  place  used  as  a  marble 
yard.  There  is  no  division  fence  between  the  northern  portion 
of  No.  928  and  the  projecting  portion  in  dispute.  This  use  of 
the  entire  lot  for  the  one  purpose  is  apparent  to  any  one  going 
upon  it,  and  the  plaintiff,  before  the  negotiations  began,  had 
visited  the  lot,  had  seen  that  it  extended  in  the  i-ear  of  the 
premises  Nos.  924  and  926  North  Eighth  street,  making  these 
two  lots  very  shallow  and  had  observed  that  the  entire  tract 
was  used  as  one. 

"  In  the  negotiations  that  ended  in  the  agreement  attached 
to  the  bill,  William  E.  Cunningham,  the  brother  of  the  defend- 
ants, represented  them  as  their  agent.  The  negotiations  were 
begun  by  one  Atkinson,  who  held  an  option  for  the  purchase  of 
the  premises  in  the  following  words : 

"'Philadelphia,  Pa.,  2, 10, 1894. 
" '  If  the  lots  928, 980  and  932  North  Eighth  street  (8th)  are 
not  sold  by  March,  1894,  (Ist)  first,  I  agree  to  give  M.  Atkin« 
son,  his  heirs  or  assigns,  an  option  on  said  lots  for  the  period  of 
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(60)  sixty,  (March  Apiil,)  days  from  March  Ist,  1894,  provided 
said  M.  Atkinson  shall  give  me  five  hundred  dollars  ($500.00) 
on  March  1st,  1894,  to  be  held  as  a  forfeit,  provided  he  does  not 
purchase  the  lots  in  time  specified,  option  to  be  for  $6,000.00 
(six  thousand  dollars),  free  of  all  encumbrances. 

(Signed)  Wm.  E.  Cunningham, 

Janb  Y.  Cunningham. 
"'Witness:  M.Atkinson.' 

"  Atkinson  offered  to  transfer  his  option  to  the  plaintiff  and 
he  agpreed  to  pay,  and  did  subsequently  pay,  $750  for  it.  In 
the  meantime  plaintiff  made  an  examination  of  the  record  to 
ascertain  the  description  of  the  property  and  to  learn  who  was 
the  owner,  and  found  that  the  title  was  in  defendants.  He 
then  prepared  an  agreement,  which  he  gave  to  Atkinson  to  have 
defendants  sign.  This  agreement  is  like  the  one  which  is 
Exhibit  A  to  the  bill,  except  that  it  did  not  contain  the  words 
and  figures  in  brackets  in  the  eighteenth  line  thereof,  as  printed, 
viz:  '(58'  V  front  and  53'  1"  deep),'  and  it  did  contain  the 
words  'and  a  good  and  sufficient  deed  for  said  premises  shall 
have  been  executed  and  tendered  for  delivery  by  said  parties 
of  the  first  pait,'  which  words  are  not  in  Exhibit  A.  A  day 
or  two  after  the  plaintiff  had  given  this  agreement  to  Atkin- 
son, Mr.  Charles  H.  Downing,  a  member  of  the  bar,  with  Wil- 
liam E.  Cunningham,  came  into  the  plaintiff's  office,  having 
this  agreement  with  them.  Mr.  Downing  objected  to  the  words 
relating  to  the  tender  of  a  deed  by  defendants,  last  quoted,  and 
plaintiff  assented  that  they  should  be  stricken  out,  and  it  was 
done.  Mr.  Downing  also  insisted  that  the  size  of  the  lots  be 
inserted  and  with  a  pencil  he  wi-ote  the  words  •  53'  4^  front 
and  68'  1"  deep,'  in  one  of  the  blank  spaces  of  the  paper,  and 
indicated  to  Mr.  Everitt,  the  plaintiff's  clerk,  where  words 
should  be  inserted  in  the  new  wiitten  agreement,  which  the 
plaintiff  had  instructed  him  to  prepare. 

"  A  large  portion  of  the  evidence  adduced  related  to  what 
took  place  at  this  interview,  but  nothing  was  proved  that  affected 
the  integrity  of  the  paper  as  it  was  signed.  The  demand  of 
Mr.  Downing  that  the  size  of  the  lots  should  be  inserted  was 
made  in  a  tone  loud  enough  to  be  heard  by  several  persons 
present  and  might  have  been  heard  by  plaintiff.  When  he  sub* 
sequently  signed  the  agreement  he  had  an  opportunity,  and  it 
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was  his  duty,  to  read  it.  The  referee  finds  no  evidence  ol 
fraud  on  which  the  agreement  could  be  reformed,  and,  indeed, 
though  so  much  was  made  of  it  in  the  evidence,  the  bill  does 
not  pray  for  its  reformation. 

^^  It  is  to  be  observed,  however,  that  no  mention  was  made  in 
this  conversation  by  any  one  of  the  projecting  portion  of  lot 
No.  928.  Mr.  Everitt  wrote  the  new  agreement,  conforming 
to  the  suggestions  made  by  Mr.  Downing,  and  took  it  to  his 
office.  It  was  there  executed  and  acknowledged  by  the  defend- 
ants, and  on  the  next  day  Mr.  Downing  and  one  of  the  defend- 
ants brought  it  to  the  plaintiff's  office.  He  only  looked  at  the 
paper  to  see  that  it  was  executed  and  acknowledged,  and  with- 
out reading  it  executed  it  and  paid  Mr.  Downing  the  money 
and  took  his  receipt  for  it.  The  paper  then  executed  is  Ex- 
hibit A  to  the  bill  and  was  retained  by  the  plaintiflE  who  pro- 
cured it  to  be  recorded.  During  all  of  this  transaction  Mr. 
Downing  considered  himself  as  representing  the  defendants, 
and  the  plainti£E  certainly  had  a  right  to  assume  that  he  did. 
He  also  represented  a  building  association,  which  held  a  mort- 
gage of  $6,000  on  these  lots,  together  with  the  lot  on  Darien 
street,  which  mortgage  is  still  unsatisfied. 

"  Shortly  after  the  execution  of  this  agreement  the  plaintiff 
learned  that  William  E.  Cunningham  had  offered  this  project- 
ing piece  of  land  for  sale  and  a  correspondence  ensued  between 
them  which  the  referee  does  not  deem  material  to  the  case, 
except  that  it  manifested  to  the  plaintiff  that  the  defendants 
(vould  not  convey  the  lot  to  him,  including  this  projecting 
portion. 

"  About  April  25, 1894,  the  plaintiff  having  prepared  a  deed 
conveying  the  three  lots  to  him,  in  which  the  lot  No.  928  was 
described  as  including  this  projecting  portion,  took  it  to  Mr. 
Downing  as  attorney  for  the  defendants,  tendered  it  to  him 
and  requested  him  to  have  it  executed.  In  this  interview  it 
was  agreed  that  everything  of  a  technical  nature  connected 
with  the  proceedings  to  be  instituted  to  enforce  the  agreement 
should  be  waived.  Mr.  Downing  to  carry  out  this  agreement 
wr6te  upon  the  deed  the  following : 

«*  Phila.,  April  26, 1894. 

" '  By  reason  of  the  description  of  the  property  named  in  the 
within  deed  being  different  from  that  agreed  to  be  sold  accord- 
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ing  to  the  terms  of  agreement,  dated  March  1894,  we  do 
hereby  refuse  to  execute  said  deed.  The  tender  of  the  pur- 
chase money  (that  is  the  balance  thereof)  is  hereby  waived.' 

"  He  subsequently  gave  the  deed  thus  indorsed  to  William 
E.  Cunningham,  with  instructions  to  have  his  sisters  sign  it,  so 
as  to  raise  the  question  fairly,  their  refusal  to  execute  the  deed» 
and  their  reason  for  it.  It  was  certainly  the  understanding 
between  the  plaintiff  and  Mr.  Downing  to  submit  to  the  Court 
the  simple  question  whether  the  plaintiff's  contention  or  the 
defendants'  should  be  maintained,  uncomplicated  by  any  ques- 
tion as  to  proper  tender  of  performance  by  either  side. 

^'The  defendants  did  not  sign  the  memorandum  made  by 
Mr.  Downing  nor  consult  him  further  about  it,  but  employed 
other  counsel,  who,  in  ignorance  of  the  agreement  made  by  Mr. 
Downing,  prepared  a  deed  describing  the  lot  No.  928  as  a  rec- 
tangular lot,  in  conformity  with  the  defendants'  construction  of 
the  agreement,  and  after  four  o'clock  on  April  30,  1894,  the 
day  on  which  the  plaintiff's  option  expired,  while  the  plaintiff 
was  attending  an  auditor's  meeting,  held  in  the  office  of  another 
lawyer,  the  defendants,  with  their  counsel,  made  a  tender  to 
him  of  this  deed,  duly  executed.  The  plaintiff  stated  that  at 
that  late  hour  he  did  not  have  the  purchase  money  to  pay,  but 
refused  further  to  consummate  the  transaction  because  of  the 
mortgage  upon  the  property  and  because  the  description  did 
not  conform  to  the  agreement.  The  defendants  offered  to 
have  the  incumbrance  removed  at  the  time  of  the  settlement, 
if  he  would  accept  the  deed  as  they  had  tendered  it,  and  offered 
to  meet  him  the  next  day  or  any  reasonable  time  to  make 
settlement.  The  plaintiff  declined  and  stated  to  them  that 
he  was  ready  to  make  settlement  at  any  time  that  they 
tendered  a  deed  with  proper  description.  In  this  interview 
plaintiff  informed  defendants  of  this  arrangement  with  Mr. 
Downing. 

"  CONCLUSION  AS  TO  LAW  OF  CASE. 

"  This  suit  is  brought  to  procure  the  specific  performance  of 
a  written  contract.  As  there  are  no  facts  in  the  case  which 
justify  a  change  of  any  of  the  terms  of  the  contract,  the  righto 
and  duties  of  the  parties  thereto  are  to  be  determined,  by  the 
ordinary  rules  for  the  construction  of  such  contracts.     The 
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first  of  these  is  to  ascertain  the  intention  which  the  parties 
have  expressed  in  the  agreement.  The  defendants  have  con- 
tracted to  convey  to  the  plaintiff  'all  that  certain  lot  or  piece 
of  ground  known  as  Nos.  928, 930  and  932  North  Eighth  street, 
(53'  V  front  and  53'  1"  deep)  in  said  city  of  Philadelphia,  free 
and  clear  and  discharged  of  all  liens  and  incumbrances  of  any 
nature  or  kind  whatsoever.'  The  referee  is  of  the  opinion 
that  the  contention  of  the  plaintiff  should  prevail,  and  that  a 
proper  construction  of  the  agreement  makes  it  the  duty  of  the 
defendants  to  convey  the  entire  lot  as  claimed  by  plaintiff. 
The  subject  of  the  contract  was  *•  all  that  certain  lot  .  .  known 
as  Nos.  928,  930  and  932  North  Eighth  street,'  and  the  proof 
is  that  the  entire  lot  as  claimed  by  the  plaintiff  was  occupied 
as  one  lot  and  used  for  one  purpose  without  any  fence  separat- 
ing the  piece  of  ground  in  dispute  from  the  rest  of  the  lot,  and 
that  the  deed  by  which  the  defendants  obtained  title  conveyed 
the  entire  lot  by  metes  and  bounds,  as  one  tract,  and  described 
it  as  *  being  premises  No.  928  North  Eighth  street.'  In  view 
of  these  facts  and  the  wording  of  the  whole  contract  do  the 
words,  53'  4"  front  and  58'  1"  deep,  manifest  an  intent  to  con- 
vey a  rectangular  lot  of  these  dimensions  rather  than  the  whole 
lot  as  occupied  by  the  defendants  and  described  in  the  deed  to 
them. 

"There  are  numerous  reported  cases  in  which  repugnant 
descriptions  found  in  the  contract  or  conveyance  have  been 
construed  by  the  courts.  In  all  the  cases  in  wiiich  the  thing 
granted  has  been  described  by  its  number  as  found  on  the 
ground,  or  a  plat,  or  by  a  name  by  which  it  is  known  or  desig- 
nated, or  where  it  is  described  as  a  tract  occupied  by  a  partic- 
ular person,  such  description  has  been  held  sufficient  in  a 
conveyance,  contract  or  writ  of  ejectment  to  be  a  sufficient 
description  to  effectuate  the  purpose  of  the  parties,  and  even 
when  the  instrument  construed  contained  a  repugnant  descrip- 
tion by  metes  and  bounds,  the  latter  has  been  made  to  yield  to 
the  former. 

"  Thus  in  Rutherford  v.  Tracy,  48  Mo.  825,  the  granting 
clause  in  the  deed  was  *  Lot  3  in  block  87,  beginning  at  the 
northeast  corner,  thence  west  to  the  alley,  thence  south  eight- 
een feet,^  etc.,  the  latter  description  embracing  a  less  area 
than  lot  3.     The  court  held :  ^  The  legal  inference  or  presump- 


Digitized  by  VjOOQ IC 


SHATTUCK  V.  CUNNINGHAM  et  al.,  AppeUante.     377 

1895.]  Beferee's  Report. 

tion  is  that  the  grantor  conveyed  the  whole  lot  and  attempted 
to  give  it  a  more  particular  description  by  bounding  it  with 
courses  and  distances.  The  designation  of  the  lot  by  its  num- 
ber must  be  regarded  as  the  prominent  object  or  monument, 
and  where  there  is  uncertainty  the  monument  must  prevail 
over  the  description  by  courses  and  distances.'  The  same 
principle  is  applied  in  Union  R.  R.  Co.  v.  Skinner,  9  Mo. 
Ap.  189. 

"  In  Lodge  v.  Lee,  6  Cranch,  237,  a  grant  of  an  island  in 
the  Potomac  river,  by  name,  superadding  a  description  by 
courses  and  distances  of  the  lines  thereof,  which,  a  survey 
showed,  did  not  include  the  whole  island,  was  held  neverthe- 
less to  pass  title  to  the  whole  island. 

"The  legislature  of  Pennsylvania  by  act  of  24th  March, 
1786,  provided  for  the  survey  of  certain  lands,  and  directed 
that  each  section  should  be  marked  with  a  number  on  a  tree 
at  the  northwest  corner,  and  return  made  to  the  land  office. 
In  Smith  v.  Moore,  5  Rawle,  348,  Gibson,  C.  J.,  held:  'If 
then  at  the  time  of  making  the  survey  on  the  ground,  the  lot 
received  a  name  of  baptism  sufficient  to  distinguish  it  from  all 
the  rest,  its  individuality  could  not  be  destroyed  or  its  name 
changed  by  a  blunder  in  the  return  in  respect  of  the  boundaries. 
Where  there  is  a  discrepancy  between  the  numbered  corner 
and  the  boundaries  returned,  it  appears  more  reasonable  that 
the  number  should  be  taken  to  determine  the  boundaries  than 
the  boundaries  should  be  taken  to  determine  the  number.' 
See  also  Dunn  v.  Ralyea,  6  W.  &  S.  476. 

"In  Koch  V.  Dunkel,  90  Pa.  St.  264,  it  was  decided  that 
where  land  is  described  in  a  deed  of  conveyance  by  courses 
and  distances  and  also  by  calls  for  adjoinei-s,  the  latter,  where 
there  is  a  discrepancy  and  there  are  no  monuments  on  the 
laud,  must  govern. 

"  It  is  said  in  1  Dart  on  Vendoi*s,  602,  that  *  where  the  deed 
contains  an  adequate  and  sufficient  definition,  with  convenient 
certainty,  of  what  is  intended  to  pass,  any  subsequent  errone- 
ous addition  will  not  vitiate  it,  according  to  the  maxim  faha 
demonstratio  non  nocet.  For  instance,  under  a  conveyance 
by  A  of  all  his  meadow  Blackacre,  described  as  containing 
10  acres,  but  which  in  truth  contains  20  acres,  the  whole 
20  acres  will  pass.' 
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*^  111  Ross  y.  Baker,  72  Pa.  St.  186,  there  was  a  parol  sale  of 
land  and  the  receipts  for  the  purchase  monej  described  the 
premises  as  ^  Fleming  Farm  on  French  Creek,'  and  the  descrip- 
tion was  held  to  be  sufficiently  certain  to. pass  the  title. 

"  In  Rodgera  v.  Olshoflfsky,  110  Pa.  147,  the  lot  was  de- 
scribed as  ^  All  that  certain  lot  ....  in  the  city  of  Bradford, 
bounded  and  described  as  follows,  to  wit :  Commencing  at  a 
stake  in  north  line  of  Main  street  ....  thence  westwardly 
along  the  north  line  of  Main  street  twenty  feet,'  etc.  This 
line  was  only  eighteen  and  one  third  feet  long,  and  it  was  held 
that  the  grantee  could  not  recover  from  the  grantor  for  the 
deficiency.  The  manner  in  which  the  point  was  raised  did 
not  call  for  special  reference  to  the  principle  here  contended 
for,  yet  it  evidently  influences  the  court's  opinion. 

"In  Tallman  v.  Franklin,  14  N.  Y.  684,  the  auctioneer's 
book  described  the  lots :  ^  Building  lots  on  One  Hundred 
Thirty-second  and  One  Hundred  Thirty-third  streets,  between 
Fifth  and  Sixth  avenues,  numbered  182  to  135,  and  154-157.' 
In  point  of  fact  the  first  four  lots  were  on  One  Hundred  Thirty- 
second  street  and  the  other  four  on  One  Hundred  Thirty-third 
street.  This  was  shown  by  proof.  The  lots  were  sold  as 
Harlem  lots  which  had  been  previously  sold.  Held  that  the 
description  was  sufficient  compliance  with  the  statute  of  frauds. 
This  was  an  action  to  recover  difference  in  price  on  subsequent 
sale. 

"  In  Barry  v.  Coombe,  1  Peters,  640,  652,  the  description  of 
the  property  was:  'Your  one-half  E.  B.  wharf  and  premises.' 
JOHKSOK,  J.,  said:  .  .  .  'For  anything  that  appears  on  the 
face  of  the  instrument,  E.  B.  wharf  may  be  as  definite  a  de- 
scription of  locality  as  F.  street,  and  then  the  ambiguity  could 
only  aiise,  if  it  be  shown  that  the  bargainor  had  more  than  one 
house  in  F.  street,  like  the  two  manors  of  Dale,  put  by  sevei-al 
authors.'     This  was  a  bill  for  specific  performance. 

"  In  Lewis  v.  Reichey,  27  N.  J.  Eq.  240,  which  was  a  bill  for 
specific  performance,  the  description  was :  *  Property  held  by 
H.  Reichey  on  Bruce  street.  Thirteenth  avenue  and  South 
Orange  avenue,  in  Newark,  N.  J.,  which  said  title  is  held  by 
Reichey  by  declaration  of  sale  from  Mayor  and  Common  Coun- 
cil of  Newark.'  Held  to  be  sufficient  under  statute  of  fraud, 
and  performance  decreed. 
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"  In  Gate  v.  Thayer,  3  Greenl.  71,  the  line  of  the  town  of 
Di'esden  being  described  in  the  act  of  incorporation  as  running 
a  north  north-east  course,  including  the  whole  of  a  certain  farm  ; 
it  was  resolved  that  the  line  of  the  farm  should  prevail,  as  being 
the  more  certain  monument  and  more  evidently  intended  by 
the  legislature. 

"  In  Keith  v.  Reynolds,  Ibid.  893,  it  was  held  tliat  where  a 
parcel  of  land  is  conveyed  as  being  the  whole  of  a  certsfin  farm 
which  is  afterwards  described  in  the  deed  by  courses  and  dis- 
tances, which  do  not  include  the  whole  farm,  so  much  of  this 
description  will  be  rejected  as  that  the  whole  may  pass. 

*'*'  A  large  number  of  cases  of  the  same  import  are  collected 
in  the  decision  of  the  court  in  Sherwood  v.  Whiting,  54  Conn. 
830. 

"  The  use  of  the  street  numbers  in  Philadelphia  in  leases  is 
well  known,  and  in  Flanigen  v.  City  of  Philadelphia,  61  Pa.  St. 
492,  an  amicable  action  and  confession  of  judgment  in  ejectment, 
the  description  was:  ^The  premises  situated  No.  136  South 
Third  street,  in  the  city  of  Philadelphia,'  and  it  was  sustained 
as  a  sufficient  description.  In  that  case  Judge  Agnew  said : 
*  The  description  of  the  cause  of  action  is  meager,  but  not  wholly 
indefinite In  a  city  having  a  known  system  of  nota- 
tion, regulated  by  municipal  laws,  recognized  in  the  ti-ansactions 
of  general  business  and  acted  upon  by  every  one,  the  descrip- 
tion of  a  parcel  of  ground,  or  the  messuage  thereon,  by  a  num- 
ber is  sufficiently  definite.  The  state  adopted  a  system  of 
notation  by  numerals  for  the  donation  and  depreciation  lands 
covering  nearly  the  whole  of  the  northwestern  part  of  the  state. 
....  The  conclusive  effect  of  it  will  be  found  set  forth 
in  Smith  v.  Moore,  5  Rawle,  348,  and  Dunn  v.  Ralyea,  6  W. 
&  S.  478.  Thousands  of  tax  titles  in  this  territory,  and  in 
towns  and  cities  in  other  pai-ts  of  the  state,  rest  upon  no 
other  foundation  than  the  number  affixed  to  the  ground,  which, 
as  any  other  descriptive  fact,  is  a  subject  of  proof.'  The  prin- 
ciple announced  in  the  closing  sentence  of  this  quotation  shows 
that  in  ascertaining  the  subject-matter  of  the  contract  it  is 
proper  to  take  proof  as  to  the  occupancy  and  use  of  the  land  to 
which  it  relates,  and  from  the  same  principle  it  would  seem 
certain  that  whatever  irregularity  in  the  lines  of  the  lot  No.  136 
South  Third  sti'cet,  the  proof  would  have  disclosed  all  the  ground 
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shown  to  be  occupied  and  used  as  a  part  of  those  premises  most 
have  passed  by  the  lease  and  must  have  been  recovered  by  the 
ejectment. 

"  It  is  true  that  in  some  of  the  cases  cited  the  lot  which  was 
described  by  number  was  so  numbered  on  a  recorded  plan  or 
plat,  but  this  cannot  prevent  their  being  authority  in  the  deci- 
sion of  this  case,  for  in  such  case  the  plat  is  not  referred  to  or 
made  part  of  the  instrument  construed.  The  production  of  the 
plat  is  the  method  of  proof,  possible  in  that  case,  to  show  what 
was  meant  by  'lot  3,'  or  by  the  like  description.  The  same 
result  was  reached  by  that  method  as  was  reached  in  the  case 
of  the  land  described  by  its  occupancy,  by  showing  just  what 
land  was  occupied.  The  court  was  thus  made  acquainted  with 
the  subject-matter  about  which  the  parties  were  contracting,  and 
enabled  to  fit  the  contract  to  the  subject-matter.  The  court  in 
Flanigen  v.  The  City,  ut  supi*a,  had  said  the  same  may  be 
done  with  reference  to  a  lot  in  this  city,  and  it  seems  to  follow 
as  an  irresistible  conclusion  that  if  the  contract  in  this  case  had 
only  described  the  lot  as  No.  928  North  Eighth  street,  without 
adding  the  front  and  depth,  the  whole  lot,  as  it  was  occupied, 
would  have  been  included  in  the  description. 

"  The  contention  of  the  defendants,  however,  rests  upon  the 
use  of  these  words  describing  the  front  and  depth  of  the  lots. 
It  is  to  be  observed,  however,  that  they  are  not  strictly  repug- 
nant to  prior  descriptions  of  the  lot  by  its  number.  The  lot  is 
fifty'three  feet  four  inches  front  and  fifty-three  feet  seven  inches 
deep.  Its  front  and  depth  could  not  be  otherwise  truthfully 
described.  These  words  and  figfures  do  not  purport  to  describe 
the  full  dimensions  of  the  lot  to  be  conveyed,  and  therefore  the 
referee  is  of  opinion  that  they  cannot  be  held  to  limit  the  clear 
meaning  of  the  words  'all  that  certain  lot  .  .  .  known  as 
No.  928,'  et<^.  If  the  contract  had  called  for  a  lot  situate  three 
hundred  and  twenty-five  feet  north  of  Poplar  street,  having  a 
front  of  fifty-three  feet  seven  inches  and  a  depth  of  fifty-three 
feet  four  inches,  it  would  be  clear  that  a  rectangular  lot  of  those 
dimensions  was  intended,  but  the  use  of  the  words  'lot  ...  . 
known  as  No.  928,'  etc.,  makes  a  very  different  case.  The 
defendants'  claim  requires  that  these  words  (58'  V  front  58' 
7*  deep)  should  be  construed  as  equivalent  to  the  words :  '  hav- 
ing a  front  on  said  Eighth  street  of  58'  4'  and  extending  west- 
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ward  between  parallel  lines  at  right  angles  with  said  Eighth 
street  to  a  depth  of  fifty-three  feet  seven  inches.'  If  the  contract 
did  contain  these  words  it  would  manifest  a  clear  intention  of 
the  parties  to  pass  only  the  rectangular  lot.  Such  a  description 
would  limit  the  former  description  of  the  full  lot,  but  as  the 
contmct  does  not  contain  them  it  is  not  admissible  to  add  them 
by  construction.  Construed  as  the  referee  suggests,  every  word 
of  the  contract  has  its  full  operation.  The  thing  conveyed  was 
the  lots  No.  928,  980,  932  North  Eighth  street.  The  length  of 
the  front  and  depth  lines  are  merely  added  by  way  of  further 
description.  Even  if  this  description  was  false  it  would  not 
affect  the  true  description  by  the  lot  number,  under  the  author- 
ity of  the  maxim  above  quoted  from  Dart  on  Vendors,  Folia 
demonstratio  non  nocet 

"  The  intention  to  convey  the  entire  lot  is  further  shown  by 
reference  to  the  option,  which  William  E.  Cunningham,  the 
agent  of  the  defendants,  gave  to  Atkinson,  which  was  the 
paper  on  which  the  plaintiff  first  acted.  It  reads :  *  If  the  lots 
Nos.  928,  930  and  932  North  Eighth  street  are  not  sold  by 
March  1,  1894,  I  agree  to  give  M.  Atkinson,  his  heii"S  or  as- 
signs, an  option  on  said  lots,'  etc.  This  paper  was  the  foun- 
dation of  the  plaintiff's  rights  and  may  be  used  to  ascertain  the 
intention  of  the  parties :  Koch  v.  Dunkel,  90  Pa.  264. 

^*  The  referee  is  also  of  the  opinion  that  the  plaintiff  has  not 
lost  his  right  to  the  specific  performance  of  the  agreement  by 
his  failures  to  make  a  formal  tender  to  defendants.  Long 
before  the  expiration  of  the  plaintiff's  option  he  had  notice 
that  the  defendants  would  not  perform  their  agreement.  In 
view  of  this  it  might  be  held  that  it  was  not  necessary  for  him 
to  make  any  tender:  Dixon  v.  Oliver,  5  Watts,  509.  Hamp- 
ton V.  Specknagle,  9  S.  &  R.  212.  Pomeroy's  Eq.,  section  1407, 
note :  Lyman  v.  Gedney,  114  111.  390.  At  the  time  he  did  take 
the  deed  to  Mr.  Downing  it  was  agreed  between  them  that  all 
technicalities  should  be  waived  so  that  the  question  might  be 
raised  as  to  the  construction  of  the  agieement.  The  agreement 
which  Mr.  Downing  indorsed  on  the  deed  to  be  signed  by 
defendants  contemplated  this  and  waived  the  tender  of  the 
purchase  money.  The  plaintiff  evidently  rested  on  this  agree- 
ment and  had  no  notice  that  the  defendants  refused  to  sign 
the  agreement  for  at  least  five  days  afterwards  and  on  the  last 
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of  the  sixty  dajrs  during  which  his  option  ran,  and  then  at  an 
hour  when  in  the  nature  of  things  it  was  impossible  to  pay  the 
purchase  money,  even  if  he  had  been  willing  to  accept  the  deed 
they  then  tendered.  In  this  interview  he  told  the  defendants 
that  he  was  willing  to  take  the  property  when  he  received 
a  deed  conveying  the  premises  according  to  the  agreement, 
and  they  refused  to  make  such  a  deed. 

^^  For  the  same  reasons  the  referee  is  of  opinion  that  the  exis- 
tence of  the  mortgage  and  its  nonpayment  before  the  tender  of 
the  deed  should  not  affect  the  right  of  the  defendants.  The 
mortgage  can  be  satisfied  at  the  time  of  the  settlement  out  of 
the  purchase  money. 

"The  referee  is,  therefore,  of  the  opinion  that  a  decree  should 
be  entered  in  favor  of  the  plaintiff  as  prayed  for  in  his  bill,  and 
that  the  defendants  be  ordered  to  pay  the  costs." 

Exceptions  to  the  referee's  report  were  dismissed  by  the  court 

Errors  Msiffned  were  dismissal  of  exceptions  to  referee's 
report,  quoting  them. 

Be  Forrest  Ballou^  for  appellants. — In  Pennsylvania  and  New 
York  the  tendency  has  been  to  give  great  latitude  to  the  admis- 
sion of  parol  evidence  in  the  interpretation  of  such  contracts: 
Clark  V.  Partridge,  2  Pa.  13;  Martin  v.  Berens,  67  Pa.  459; 
Wolford  V.  Herrington,  74  Pa.  811 ;  Lippincott  v.  Whitman, 
83  Pa.  244 ;  Gillespie  v.  Moon,  2  Johns.  Ch.  685 ;  Keisselbrack 
V.  Livingston,  4  Johns.  Ch.  144  ;  London  &  Birmingham  R.  R. 
v.  Winter,  1  Cr.  &  Ph.  67 ;  Smith  v.  Wheatcroft,  L.  R.  9  Ch. 
D.  223 ;  Joynes  v.  Statham,  3  Atk.  388 ;  Walker  v.  Walker, 
2  Atk.  98 ;  Clowes  v.  Higginson,  1  V.  &  B.  524 ;  Dear  v. 
Verity,  17  W.  R.  668;  Southerland  v.  Parkins,  75111.  338; 
Ewins  V.  Gordon,  49  N.  H.  444 ;  Meason  v.  Kaine,  63  Pa.  335. 

The  court  will  not  decree  specific  pei-formance  where  there 
is  a  mistake  as  to  what  forms  the  subject-matter  of  the  con- 
tract: Lehmann  v.  McArthur,  L.  R.  3  Ch.  Ap.  496;  Mercan- 
tile &  Exchange  Bank  Case,  L.  R.  12  Eq.  268;  Harnett  v. 
Yielding,  2  S.  &  L.  649 ;  Neap  v.  Abbott,  Cooper's  Ch.  333; 
ButterwortL  v.  Walker,  13  W.  R.  (M.  R.)  168;  Denny  v. 
Hancock,  L.  R.  6  Ch.  Ap.  1 ;  Brewer  v.  Brown,  L.  R.  28  Ch.  D. 
309;  Tillett  v.  Hospital,  26  Beav.  419;  Darby  v.  Whitaker,  4 
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Diewry,  134 ;  Williams  v.  Brisco,  L.  R.  22  Oh.  D.  441 ;  Under- 
wood  V.  Hitchcox,  1  Ves.  Sr.  279 ;  Buxton  v.  Lister,  8  Atk. 
883,  886 ;  Ellard  v.  Lord  LrtndaflE,  1  Ball  &  B.,  241 ;  Martin  v. 
Mitchell,  2  J.  &  W.  413;  Stanley  v.  Robinson,  1  Russ  &  My. 
627;  Warde  v.  Dickinson,  10  W.  R.  (V.  C.  K.)  14;  also  28 
L.  J.  N.  S.  (Ch.)  816;  Harnett  v.  Baker,  L.  R.  20  Eq.  60; 
In  re  Banister,  Broad  v.  Munton,  L.  R.  12  Ch.  D.  181;  In  re 
Marsh  and  Earl  Granville,  L.  R.  24  Ch.  D.  11 ;  Heywood  v. 
Mallalien,  L.  R.  26  Ch.  D.  867 ;  Swaisland  v.  Deai-sley,  29  Beav. 
480;  Minturn  v.  Bnylis,  83  Cal.129;  Parrish  v.  Koous,l  Para. 
Eq.  97 ;  Preston  v.  Stuart,  6  Rep.  100  (S.  C.  U.  S.) 

Upon  the  principle  that  the  exercise  of  the  jurisdiction  to 
decree  specific  performance  is  discretionary,  there  can  be  no 
decree  unless  the  plaintiff  comes  with  perfect  propriety  of  con- 
duct: Harnett  v.  Yielding,  2  S.  &  L.  664  ;  Cadman  v.  Horner, 
18  Ves.  10 ;  Robinson  v.  Wall,  10  Beav.  61 ;  David  v.  Symonds, 
1  Cox,  407 ;  Reynell  v.  Sprye,  8  Hare,  222 ;  1  D.  M.  &  G.  660. 

Alexander  P.  Colesberry^  for  appellee,  cited :  Lee's  Ap.,  12 
W.  N.  183 ;  Felty  v.  Calhoon,  139  Pa.  378 ;  McCuUough  v. 
Manning,  132  Pa.  66;  CuUmans  v.  Lindsay,  114  Pa.  166 ;  Ruth- 
erford V.  Tracy,  48  Mo.  326 ;  Putnam  v.  Tyler,  117  Pa.  670 ; 
McGowan  v.  Bailey,  165  Pa.  266 ;  McGowan  v.  Bailey,  146  Pa. 
672;  Corson  v.  Mulvaney,  18  Wr.  88 ;  Smith's  &  Fleck's  Ap., 
69  Pa.  480. 

Per  CxmiAM,  Feb.  18, 1896: 

The  judgment  in  this  case  is  affirmed  upon  the  findings  of 
fact  and  conclusions  of  Liw  contained  in  the  report  of  the 
learned  referee  in  the  court  below. 
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Michael  Ehret,  Jr.,  Appellant,  v.  George  V.  Gunn  et  al. 

Deed— Alley. 

Miller  conveyed  a  poition  of  his  land  to  another.  The  grantee  of  the 
purchaser  divided  it  into  lots  and  sold  them  to  defendants.  Miller  subse- 
quently laid  out  a  twelve  feet  wide  alley  on  his  land  on  the  side  of  one  of 
defendants*  lots.  He  afterwards  conveyed  the  remainder  of  his  land  to 
plaintiff.  In  the  deed  to  plaintiff  the  alley  was  recited  as  having  been 
'*  laid  out  for  the  use  of  those  lots,  and  the  other  lots  bounding  on  said 
alley,"  and  was  desciibed  thus:  ••Together  with  the  fi-ee  use  and  privi- 
lege of  the  said  alley  as  a  passageway  and  water  course,  and  for  the  use 
of  horses,  carts  and  can-lages,  in  common  with  the  said  Hiram  Miller,  his 
heirs  and  assigns,  ownei*s,  tenants,  and  occupiers  of  the  other  lots  of 
ground  bounding  thereon,  at  all  times  hereafter  forever."  Beld,  that  the 
defendants  were  entitled  to  the  use  of  the  alley. 

A  right  of  way  appuitenant  to  land  is  appurtenant  to  every  part  of  it, 
and  if  the  owner  divides  it  into  several  lots,  the  gi*antee  of  each  lot,  how- 
ever small,  has  an  equal  right  over  the  servient  land. 

Argued  Jan.  31, 1895.  Appeal,  No.  33,  Jan.  T.,  1895,  by 
plaintiff,  from  decree  of  C.  P.  No.  4,  Pbila.  Co.,  Dec.  T.,  1893, 
No.  311,  for  defendant,  on  bill  in  equity.  Befoi-e  Gbken, 
Williams,  McCollum,  Mitchell  and  Fell,  JJ.    AflBrmed. 

Bill  to  restrain  use  of  alley. 

The  plan  on  the  following  page  shows  the  situation  of  the 
alley: 

The  following  opinion  was  filed  by  Thayer,  P.  J. : 

"  This  case,  which  was  heard  on  bill  and  answer,  was  brought 
to  determine  a  controversy  whicb  has  arisen  between  the  plain- 
tiff and  the  defendants  relative  to  the  right  of  the  latter  to  the 
use  of  a  certain  twelve  feet  wide  alleyway,  which  furnishes  the 
only  means  of  entrance  to  and  exit  from  the  rear  of  their 
several  lots  on  Fifteenth  street  south  of  Allegheny  avenue. 
If  the  defendants  are  cut  off  from  the  use  of  the  alleyway  they 
have  no  other  means  of  entrance  to  or  exit  from  the  rear  of 
their  seveml  properties,  and  everything  brought  into  or  carried 
out  of  their  respective  houses  must  go  by  the  front  door. 

"  It  ap[)eai*s  that  one  Hiram  Miller  was  originally  the  owner 
of  the  wiiole  property  now  belonging  to  the  plaintiff  and  the 
defendants.     He  also  owned  the  land  in  the  rear  of  the  pl^i**' 
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tiffs  lots,  extending  from  Fifteenth  to  Sixteenth  street,  over 
which  he  laid  out  the  twelve  feet  alley,  now  in  dispute,  before 
he  made  any  conveyance  to  the  plaintiff,  and  after  he  had  con- 
veyed to  the  grantor  of  the  defendants.  On  August  2, 1872, 
Hiram  Miller  conveyed  to  Eli  Hess  a  lot  of  ground  on  the 
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west  side  of  Fifteenth  street,  two  hundred  feet  south  of  Alle- 
gheny avenue,  containing  one  hundred  feet  on  Fifteenth 
street.  This  lot  came  subsequently,  by  several  mesne  convey- 
ances, to  George  V.  Gunn,  who  cut  it  up  into  five  smaller  build- 
ing lots,  three  of  which  he  conveyed  to  Thomas  Dudley,  one 
to  Thomas  J.  Taylor,  and  retained  one  for  himself.  Subse- 
VOL.  CLXVI— 25 
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quent  to  the  conveyance  to  Hess,  Hiram  Miller  laid  out  a 
twelve  feet  wide  alley  on  the  south  of  the  lot  conveyed  to 
Hess,  bordering  on  the  Hess  property,  and  running  back  from 
Fifteenth  street  to  the  rear  of  Ehret's  property,  which  fjonts 
on  Allegheny  avenue.  This  alley  Wivs  recited  in  the  deeds  to 
the  plaintiff  for  the  lots  on  Allegheny  avenue  (which  were 
conveyed  to  the  plaintiff  by  Miller  by  two  deeds,  dated  respec- 
tively May  19, 1882,  and  June  13,  1883),  as  having  been  Maid 
out  for  the  use  of  those  lots  and  the  other  lots  bounding  on 
said  alley,'  and  is  described  in  the  plaintiff's  deed  thus: 
'  Together  with  the  free  use  and  privilege  of  the  said  alley  as 
a  passageway  and  water  coui-se,  and  for  the  use  of  horses,  carts, 
and  carriages,  in  common  with  the  said  Hiram  Miller,  his  heira 
and  assigns,  ownei-s,  tenants,  and  occupiers  of  the  other  lots  of 
ground  bounding  theieon,  at  all  times  hereafter  forever.'  The 
lithogi-aphic  plan  attached  to  the  plaintiff's  bill  shows  very 
clearly  the  location  of  the  twelve  feet  wide  alley  thus  laid  out 
by  Miller  for  the  accommodation  of  the  several  lots  bounding 
upon  it 

"  The  plaintiff  contends  that,  inasmuch  as  Miller's  convey- 
ance to  Hess  was  made  anterior  to  the  laying  out  of  tlie  twelve 
feet  alley,  neither  Hess  nor  any  of  the  subsequent  grantees 
claiming  under  him  have  any  right  to  the  use  of  the  alley.  I 
cannot  agree  with  the  plaintiff  in  this  contention.  I  think  it 
is  clear  that  it  was  the  intention  of  Miller  when  he  laid  out  the 
twelve  feet  alley  that  all  the  properties  bounding  upon  it  should 
have  the  use  of  it.  It  is  so  declared  in  the  plaintiff's  deeds 
from  Miller,  where  it  is  explicitly  stated  that  the  alley  was  laid 
out  for  the  use  of  the  lots  granted  to  Ehret,  '  and  the  other 
lots  bounding  on  said  alley,'  and  the  gi-ant  to  Ehi-et  in  both 
deeds  is,  *  with  the  free  use  and  privilege«of  said  alley,  in  com- 
mon with  the  said  Hiram  Miller,  his  heirs  and  assigns,  ownei-s, 
tenants,  and  occupiers  of  the  other  lots  of  ground  bounding 
thereon.'  It  makes  no  difference,  in  my  opinion,  that  Hess, 
who  was  one  of  the  '  assigns,  owners,  tenants,  and  occupiers  of 
the  other  lots  of  ground  bounding  thereon,'  derived  his  title  by 
assignment  from  Miller  before  the  way  was  laid  out,  for  it  was 
the  plain  intention  of  Miller  in  laying  out  the  alley  to  reserve 
the  use  of  it  for  all  who  owned  lots  bordering  upon  it  It  was 
oompetent  for  Miller,  as  owner  of  the  land,  to  dedicate  it  to  the 
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use  of  all  owners  whose  lots  bordered  upon  it,  whether  their 
titles  originated  before  or  after  the  laying  out  of  the  alley,  and 
that  he  intended  to  do  so  is,  I  think,  plain  from  the  language 
used  in  the  deeds,  which  is  of  the  broadest  description,  ^  for  the 
use  of  the  lots  granted  and  the  other  lots  bounding  on  said 
alley,'  which  means  all  lots  bounding  thereon.  To  undertake 
to  restrict  the  grant  to  the  subsequent  grantees  of  Miller  would 
'be,  in  my  opinion,  to  defeat  the  purpose  which  he  had  in  view 
in  laying  out  the  alley,  which  was,  by  the  plain  language  which 
he  used,  to  devote  the  alley  to  the  common  use  of  all  persons 
owners  of  lots  bounding  upon  it,  without  distinction  as  to  the 
time  at  which  they  acquii-ed  their  several  titles  from  him.  He 
doubtless  foresaw  that  the  large  lot  which  he  had  conveyed  to 
Hess,  and  which  was  bounded  on  three  sides  by  other  ground 
belonging  to  himself  and  on  the  other  side  by  Fifteenth  street, 
would  be  cut  up  into  building  lots,  and  that  the  occupants  of 
houses  built  upon  these  lots  would  have  no  outlet  whatever, 
except  by  their  front  doors,  unless  by  means  of  the  alley  in- 
tended for  the  benefit  of  all  owners  bordering  upon  it,  and  he 
therefore  in  the  reservation  of  the  way,  used  language  broad 
enough  to  secure  the  right  of  user  for  all  owners  whose  lots 
bounded  upon  the  alley,  and  that  without  regard  to  the  time  at 
which  their  titles  might  have  been  acquired. 

"  I  am  therefore  clearly  of  the  opinion  that  the  way  laid  out 
and  reserved  by  Miller  was  a  way  intended  to  be  appurtenant 
to  all  the  lots  bounding  upon  the  alley,  whether  acquired  before 
or  after  the  alleyway  was  laid  out,  and  that  consequently  the 
defendants  have  an  equal  right  with  the  plaintiff  to  the  use  of 
the  twelve  feet  wide  alley.  The  law  is  well  settled  that  a  right 
of  way  appurtenant  to  land  is  appurtenant  to  every  part  of  it, 
and  if  the  owner  divides  it  into  several  lots,  the  grantee  of  each 
lot,  however  small,  has  an  equal  right  over  the  servient  land : 
Watson  V.  Bioren,  1  S.  &  R.  227 ;  Underwood  v.  Carney,  1 
Gushing,  285 ;  Lansing  v.  Wiswall,  6  Denio,  218 ;  Myers  v. 
Birkey,  5  Phila.  167 ;  Walker  v.  Gerhard,  9  Phila.  116. 

"  The  plaintifiF,  having  accepted  the  deeds  which  reserved 
the  use  of  the  alley  for  'all  occupiers  of  lots  bounding  upon  it,* 
and  the  Hess  lot  being  one  of  those  which  bounded  upon  it 
when  the  alley  was  laid  out  and  reserved  for  the  common  use 
of  all,  the  plaintiff  is  estopped  from  denying  the  right  of  the 
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defendants  who  derived  their  title  from  Hess :  Watson  v.  Bio* 
ren,  1  S.  &  R.  22l. 

^^  This  view  of  the  case  renders  it  unnecessary  to  consider  the 
effect  of  the  agreements  made  between  Miller  and  Gunn,  dated 
respectively  March  6, 1893,  and  January  19,  1894,  and  the  con- 
veyance of  the  soil  of  the  alley  by  Miller  to  Taylor  January  20, 
1894.  These  papers  were  evidently  made  with  the  view  of 
strengthening  the  title  of  defendants — a  title  which,  in  mj 
opinion,  was  good  enough  before  their  execution,  and  did  not 
require  their  support.  I  may  add  that  the  affirmance  of  the  title 
of  the  defendants  to  the  use  of  the  alleyway  plainly  works  no 
injury  to  the  plaintiff.  No  one  can  pretend  that  the  use  of  the 
alley  by  the  defendants  impairs  or  injures  in  any  manner  the 
plaintiff's  enjoyment  of  it.  The  only  effect  of  the  decree  will 
be,  so  far  as  he  is  concerned,  to  prevent  him  from  speculating 
upon  the  necessities  of  his  neighbors. 

*'*'  Ordered  that  the  bill  be  dismissed,  the  plaintiff  to  pay  the 
costs." 

Error  asiigned  was  decree  dismissing  bill. 

ff.  B,  Gill,  John  R.  Read  and  SUob  W.Pettit  with  him,  for 
appellant,  cited:  Kirkham  v.  Sharp,  1  Whart.  823;  Shroderv. 
Brenneman,  28  Pa.  348 ;  Cope  v.  Grant,  7  Pa.  488 ;  Commis- 
sioners V.  Wood,  10  Pa.  93 ;  Ellis  v.  Academy  of  Music,  120 
Pa.  608;  Lewis  v.  Carstairs,  6  Whart.  198 ;  Canal  Co.  v.  Toney, 
88  Pa.  143;  Williams  v.  Esling,  4  Pa.  486. 

George  W.  Norri%,  for  appellees. — This  is  not  an  attempt  by 
the  defendant  to  impose  an  additional  burden  on  the  way,  or 
to  extend  it  so  as  to  make  it  appurtenant  to  land  to  which  it 
was  not  intended  to  be  appurtenant,  and  therefore  differs  radi- 
cally from  Kirkham  v.  Sharp  and  Lewis  v.  Carstairs. 

Per  Curiam,  Feb.  18, 1895 : 

The  judgment  in  this  case  is  afiBrmed  on  the  opinion  of  the 
learned  court  below. 
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Philadelphia,  Appellant,  v.  Mary  E.  Schofield. 

Tax  Uen—NoHce^Waiver  of  notice— Act  of  March  23,  1866. 

Where  a  taxpayer  of  the  city  of  Philadelphia  goes  to  the  office  of  the 
city  solicitor,  and  announces  his  intention  to  contest  a  municipal  lien  for 
taxes,  and  enters  into  an  agreement  for  an  amicable  scire  facias  upon  it, 
he  thereby  waives  the  benefit  of  the  act  of  March  23,  1866,  P.  L.  803, 
which  provides  that  before  any  scire  facias  shall  be  issued  on  any  such 
claim  diligent  search  shall  bo  made  for  the  owner  or  reputed  owner  of  the 
property  liened,  and  that  a  written  or  printed  notice  shall  be  given  to  him 
or  her  to  make  payment  to  the  city  solicitor  within  ten  days. 

Case  stated—Necessary  averments— Practice,  0.  P. 

A  case  stated  is  not  defective  because  it  does  not  affirmatively  state  that 
the  notice  required  by  the  act  of  1866  had  been  given,  there  being  no  admis- 
sion that  the  city  had  failed  to  comply  with  the  provisions  of  the  statute 
in  regard  to  notice,  and  it  distinctly  appealing  therein  that  the  owner 
agreed  with  the  city  to  the  issuing  of  the  scire  facias. 

Argued  Jan.  31,  1895.  Appeal,  No.  228,  July  T.,  1894,  by 
plaintiflf,  from  judgment  of  C.  P.  No.  1,  Phila.  Co.,  March  T., 
1893,  No.  89,  for  defendant,  on  case  stated.  Before  Green, 
Williams,  McCollum,  Mitchell  and  Fell,  JJ.     Reversed. 

This  was  a  case  stated,  agreeing  upon  the  following  facts : 
"The  city  of  Philadelphia,  plaintiflf,  on  April  16,  1883,  filed 
its  claim  against  all  that  certain  lot  or  piece  of  ground  situate 
on  the  northerly  corner  of  Mercer  and  Cleai-field  streets,  in  the 
Twenty-fifth  ward  of  the  city  of  Philadelphia;  containing  in 
front  on  said  Mercer  street  one  hundred  and  eleven  feet  six 
inches,  and  extending  in  depth  northwesterly  of  that  width, 
parallel  with  and  along  the  northeasterly  side  of  said  Clear- 
field street,  one  hundred  and  forty  feet  to  Almond  street,  for 
work  and  material  furnished  by  the  said  city  in  front  of  said 
lot,  and  duly  assessed  and  charged  as  follows : 

" '  October  18, 1882. 
"  *  To  one  hundred  and  eleven  feet  six  inches  of  water  pipe, 
at  one  dollar  per  foot,  flll.SO,  which  sum  together  with  law- 
ful interest,  is  claimed  as  a  lien  against  said  premises,  whoever 
may  be  the  owner  or  ownera  thereof,  agreeably  to  the  several 
acts  of  assembly  in  relation  thereto.' 
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"  That  Mary  E.  Schofield,  wife  of  Albert  R.  Schofield  (now 
deceased),  became  the  owner  in  fee  of  said  premises,  February  3, 
1862;  that  the  deed  for  said  premises  was  duly  registered 
Dec.  18,  1865,  and  recorded  in  Deed-book  F.  T.  W.,  No.  128, 
page  408,  etc.,  Dec.  18,  1865; 

"  The  said  Mary  E.  Schofield,  at  the  time  said  alleged  work 
was  done,  resided  in  the  city  of  Philadelphia  with  her  said  hus- 
band, and  at  the  time  of  and  long  prior  to  issuing  the  writ  in 
the  case  she  resided  on  Ridge  avenue,  at  upper  Roxborough, 
in  said  city. 

*'  That  the  record  in  said  case  shows  the  following  proceed- 
ings ;  '  March  24, 1886.  Amicable  action  of  sci.  fa.  to  have  the 
same  effect  as  if  issued,  returnable  the  first  Monday  of  April, 
and  return  made  known.  April  9, 1886.  Afl&davit  of  defence 
filed.  Sept.  21,  1886.  Pleas  filed.  Sept.  18, 1886.  Rule  to 
reply  filed.  Sept.  21,  1886.  Demurrer  filed.  Sept.  28,  1886. 
J(»iiider  in  demurrer  filed.  April  18,  1888.  Afft  of  service 
of  notice  filed.  Eo  die  sci.  fa.  exit.  Returnable  the  first  Mon- 
day of  May,  1888.  Made  known  by  posting  and  advertising 
and  to  Mary  E.  Schofield  owner.  Oct.  12,  1889.  Suggestion 
by  way  of  plea  filed.  Jan.  17,  1890.  Demurrer  sustained. 
Dec.  18,  1890.  Judgment  against  the  defendant  in  the  above 
case.  (See  demurrer  sustained.)  Eo  die.  Damages  assessed 
at  $1166.18.  Oct.  24,  1893.  Rule  to  show  cause  why  judgment 
should  not  be  stricken  from  the  record,  or  the  entry  of  demurrer 
sustained  so  modified  that  the  case  may  be  disposed  of  on  the 
other  pleas  filed.  Proceedings  to  stay.  Eo  die.  Affidavit 
filed.     Nov.  4,  1893.     Judgment  opened  by  agi*eement.' 

"  The  pleas  were  (1)  non  assumpsit,  (2)  payment  with  leave, 
etc.,  and  set  ofif,  (8)  special  plea,  setting  forth  substantially 
that  said  claim  was  filed  under  the  pi*ovisions  of  the  ordinance 
of  January  29,  1865 ;  that  the  terms  of  said  ordinance  as  to 
notice  of  payment  had  not  been  complied  with,  etc. 

"  The  plaintiflE  demurred  to  said  special  plea,  (1)  because  the 
terms  of  the  ordinance  are  directory  only;  (2)  because  by 
statute  it  is  provided  that  no  defence  shall  be  admissible  except 
that  the  work  was  not  done,  or  that  the  price  charged  was 
greater  than  the  value  thereof,  or  that  the  amount  claimed  has 
been  paid  or  released ;  (3)  because  the  said  plea  is  multiferious 
and  otherwise  informal. 
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"  The  following  is  a  copy  of  the  bill  and  notice  of  said  work 
done: 

" '  Payable  within  four  months  of  date  of  service  at  the  office 
of  the  Register  of  Water  Department,  northwest  corner  Thir- 
teenth and  Spring  Garden  streets. 

"*  Philadelphia,  October  28, 1872. 

"  *  Mrs.  Mary  JS.  Schofield  to  Citt/  of  Philadelphia,  Dr. 

"*For  payment  of  expenses  of  laying  water  pipe  per 
ordinance  passed  January  29,  1855,  and  the  sup- 
plement thereto  passed  June  2, 1866, 

**  *  For  one  hundred  and  eleven  feet  six  inches  of  pipe 
laid  in  front  of  property  situated  at  the  northwest 
corner  of  Mercer  and  Clearfield  streets,  at  one 
dollar  per  foot fill  50 

" '  The  above  bill  was  served  according  to  ordinance  on  the 
fifteenth  day  of  November,  187  .  H.  Marshall,  Inspector. 
"  *  Served  on  lot.  Can't  find  owner ;  never  had  owner.' 
^^  If  the  court  be  of  opinion,  under  the  above  statement  of 
facts,  that  the  plaintiff  has  a  good  and  valid  lien,  then  judg- 
ment to  be  entered  for  the  plaintiff,  but  if  not,  then  judgment 
to  be  entered  for  the  defendant.  The  costs  to  follow  the  judg- 
ment, and  either  party  reserving  the  right  to  sue  out  a  writ,  of 
error  or  appeal  therein." 

Error  assigned  was  entry  of-  judgment  for  defendant. 

E,  Spencer  Miller,  assistant  city  solicitor,  Charles  F.  War- 
mck,  city  solicitor,  with  him,  for  appellant,  cited:  Act  of 
March  23, 1866,  P.  L.  303. 

Charles  Davis,  for  appellee,  cited:  City  v.  Hanbest,  15  W. 
N.  C.  349 ;  Est.  of  Bank  of  Penna.,  60  Pa.  471 ;  Mosgrove  v. 
Golden,  101  Pa.  612. 

Opinion  by  Mr.  Justice  McCollum,  Feb.  18, 1895: 
The  city  filed  its  claim  on  the  16th  of  April,  1883,  and  an 
agreement  for  an  amicable  scire  facias  thereon  was  entered  on 
the  24th  of  March,  1886.    An  affidavit  of  defence  to  the  claim 
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was  fUed  on  the  9th  of  April,  1886,  and  in  September  following 
a  plea,  a  rule  to  reply,  a  demurrer  and  a  joinder  in  demurrer 
were  filed.  The  demurrer  was  sustained  on  the  17th  of  De- 
cember, 1890,  judgment  in  favor  of  the  plaintiff  was  entered 
the  next  daj  and  the  damages  were  assessed  at  $116.13.  A 
rule  to  show  cause  why  the  judgment  should  not  be  stricken 
from  the  record  was  taken  on  the  24th  of  October,  1893,  and 
on  the  4th  of  the  next  succeeding  month  the  judgment  was 
opened  by  agreement.  A  case  stated  embodying  the  above 
facts  was  filed  on  the  4th  of  June,  1894,  and  two  days  there- 
after judgment  was  entered  thereon  in  favor  of  the  defendant. 

The  claim  in  suit  is  subject  to  the  act  of  23d  March,  1866, 
regulating  the  filing  and  collection  of  municipal  claims  in 
Philadelphia,  which  act,  in  the  fijrst  section  thereof,  provides 
that,  before  any  scire  facias  shall  be  issued  on  any  such  claim, 
diligent  search  shall  be  made  for  the  owner  or  reputed  owner 
of  the  property  liened,  and  that  a  written  or  printed  notice  shall 
be  given  to  him  or  her  to  make  payment  to  the  city  solicitor 
within  ten  days.  The  obvious  purpose  of  the  act,  manifested 
by  the  preamble  to  and  the  provisions  of  it,  was  to  protect 
property  owners  against  costs  on  claims  of  which  they  were 
ignorant,  and  to  prevent,  as  far  as  possible,  the  sale  of  their 
properties  without  actual  notice  to  them.  A  written  or  printed 
notice  served  upon  the  owner  or  reputed  owner  whose  residence 
is  known  is  thus  made  a  condition  precedent  to  the  issuing  of 
the  sci.  fa.  on  the  claim.  It  is  not  mandatory  however  in  the 
sense  that  it  cannot  be  waived  by  a  party  for  whose  benefit  it 
was  enacted.  If  such  a  party,having  knowledge  of  the  claim, 
appears  at  the  oflBce  of  the  city  solicitor,  and  announces  his 
intention  to  contest  it  and  en  lei's  into  an  agreement  for  an 
amicable  sci.  fa.  upon  it,  he  thereby  confesses  the  knowledge, 
and  rejects  the  opportunity  for  payment  that  the  statutory 
notice  would  have  given  him.  There  is  no  object  to  be  accom- 
plished by  serving  the  notice  and  postponing  the  issuing  of  the 
writ  after  that. 

Because  it  does  not  affirmatively  appear  in  the  case  stated 
that  the  notice  required  by  the  act  had  been  given,  the  learned 
court  below  inferred  that  it  had"  not  been,  and  accordingly 
entered  a  judgment  for  the  defendant.  In  this,  we  think,  there 
was  error.     There  is  no  admission  in  the  case  stated  that  the 
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city  failed  to  comply  with  the  provisions  of  the  statute  in 
regard  to  notice,  but  it  distinctly  appears  therein  that  the 
owner  agreed  with  the  city  to  the  issuing  of  the  soi.  fa.  This 
agreement,  in  the  absence  of  fraud  or  duress,  may  well  be 
regarded  as  a  waiver  of  the  notice  prescribed  by  the  statute, 
or  as  an  admission  that  it  had  been  duly  given.  An  owner 
who  voluntarily  becomes  a  party  to  a  suit  on  the  claim  and 
who  entei's  a  plea  and  files  an  affidavit  of  defence  to  it,  cannot, 
after  judgment  against  him  on  a  demurrer  filed  to  them,  be 
heard  to  allege  as  ground  for  setting  aside  or  opening  the  judg- 
ment that  the  city  failed  to  give  the  statutory  notice  before 
issuing  the  sci  fa.  expressly  authorized  by  his  agreement  with 
it.  Nor  does  the  opening  of  the  judgment  enable  him  to  suc- 
cessfully interpose  such  a  defence.  We  think  therefore  that, 
upon  the  facts  appearing  in  the  case  stated,  judgment  should 
have  been  entered  on  it  for  the  sum  of  $116.18  with  interest 
thereon  from  December  18, 1890,  with  costs.  In  reaching  this 
conclusion  we  have  not  overlooked  the  entries  of  April  13, 
1888,  showing  the  filing  of  an  affidavit  of  service  of  notice  and 
the  issuing  of  another  sci.  fa.  But  we  do  not  regard  these  as 
admissions  that  the  city  failed  to  give  the  proper  notice  before 
the  agreement  for  the  first  sci.  fa.  was  filed.  If  they  could  be 
so  regarded  they  would  not  constitute  an  answer  to  the  agree- 
ment which,  as  we  have  seen,  is  a  waiver  of  notice. 

Judgment  reversed  and  record  remitted  to  the  court  below 
with  direction  to  enter  judgment  in  accordance  with  this 
opinion. 


Philadelphia  to  use  of  Michael  O'Rourke  to  use  of  Wil- 
liam Kelley  v.  Fremont  Bowman,  Appellant. 

[Marked  to  be  reported.] 

Streets  railways — Original  paving^-Roadlaw — Municipalities, 
Where  the  legislature  has  imposed  upon  a  street  railway  company  the 
obligation  of  paying  for  the  original  paving  of  a  street,  an  abutting  land- 
owner can  set  up  such  legislative  action  as  a  defence  to  a  suit  brought  by 
the  city  against  himself  to  recover  the  cost  of  the  original  paving. 
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Argued  Feb.  1, 1895.  Appeal,  No.  146,  July  T.,  1894,  by 
defendant,  from  order  of  C.  P.  No.  4,  Phila.  Co.,  March  T., 
1893,  No.  172,  M.  L.  D.,  making  absolute  a  rule  for  judgment 
for  want  of  a  suflBcient  aflSdavit  of  defence.  Before  Geeen, 
Williams,  McCollum,  Mitchell  and  Fell,  J  J.    Reversed. 

Rule  for  judgment  for  want  of  sufficient  affidavit  of  defence 
in  sci.  fa.  sur  municipal  lien  for  paving. 

The  affidavit  of  defence  averred : 

'^  That,  as  appears,  by  the  claim  filed,  it  is  for  paving  against 
the  premises  therein  described,  on  Kensington  avenue.  That 
the  said  Kensington  avenue  was,  at  the  time  of  said  paving, 
and  for  about  one  year  prior  thereto,  occupied  by  the  tracks  of 
the  Frankfort  and  Sonthwark  Philadelphia  City  Passenger  Rail- 
way Company. 

^^  That  an  act  entitled,  *  An  act  to  incorporate  the  Philadel- 
phia and  Delaware  River  Railroad  Company,'  approved  April  4, 
1854,  P.  L.  759,  authorized  the  said  i-aili'oad  company  to  con- 
struct a  railroad,  beginning  at  a  point  noi'th  of  Cherry  street, 
in  the  county  of  Philadelphia,  and  thence  through  the  eastern 
part  of  Montgomery  county  to  the  borough  of  Easton,  in  North- 
ampton county.      That  a  supplement  to  said  act,  approved 
June  9,  1857,  P.  L.  802,  provided,  *That  the  said  Philadelphia 
and  Delaware  River  Railroad  Company  shall  have  authority  to 
extend  theii*  road  southerly  from  its  present  terminus,  at  Sixth 
and  Cherry  streets,  Kensington,  along  the  former  street  to  No^ 
ris  street,  in  Sonthwark,  with  a  single  track;  thence  easterly, 
along  the  same,  to  Fifth  street ;  thence  noi-therly,  along  the  lat- 
ter street,  to  the  aforesaid  Cherry  street,  with  the  privilege  of 
occupying  Germantown  road,  from  its  intersection  with  Fifth 
street,  until  the  said  Fifth  street  shall  be  duly  declared  open, 
provided  that  the  said  road  shall  be  used  exclusively  for  a  city 
passenger  railway  by  horse  locomotion ;  And  provided,  further, 
that  the  gauge  of  said  road  shall  be  five  feet  two  inches,  and 
that  before  the  said  company  shall  use  and  occupy  the  said 
streets,  the  consent  of  the  councils  of  the  city  of  Philadelphia 
shall  fii*st  be  given,  and  the  said  consent  shall  be  taken  and 
deemed  to  be  given  if  the  said  councils  shall  not,  within  thirtj 
days  after  the  passage  of  this  act,  by  ordinance  duly  passed,  sig- 
nify  their  disapproval  thereof,  and  said  councils  may  from  tim© 
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to  time,  by  ordinance,  establish  such  regulations,  in  regard  to 
said  railway,  as  may  be  required  for  the  paving,  re-paving, 
grading,  cul verting  and  laying  of  water  and  gas  pipes  in  and 
along  said  streets,  and  to  prevent  obstructions  thereon.' 

**  That  section  8  of  said  supplement  to  said  act  further  pro- 
vides as  follows :  *  That  it  is  hereby  provided  that  the  Philadel- 
phia and  Delaware  River  Railroad  Company  shall,  in  constructing 
their  track  along  the  highways  referred  to,  conform  to  the  grades 
established,  or  which  may  be  hereafter  established  by  the  board 
of  surveys  of  the  city  of  Philadelphia,  and  be  subject  to  any 
ordinances  passed  by  the  councils  of  the  said  city,  relating 
thereto,  provided,  that  the  streets  thus  occupied  by  the  afore- 
said railway,  shall  be  kept  in  repair  by  said  railway  company, 
and  no  burden  trains  to  be  carried  over  said  road.' 

**  That  by  a  further  supplement  to  said  act,  approved  April  9, 
1868,  P.  L.  237,  it  is  provided :  '  That  from  and  after  the  pas- 
sage of  this  act,  the  title  of  the  said  Philadelphia  and  Delaware 
River  Railroad  Company,  shall  be  changed  and  known  by  the 
title  of  the  Fmnkford  and  Southwark  Philadelphia  City  Pas- 
senger Railroad  Company.' 

"  That  the  said  Frankford  and  Southwark  Philadelphia  City 
Passenger  Railroad  Company  occupied  and  used  said  Kensing- 
ton avenue  with  double  tracks,  which  occupancy  and  use  was 
confirmed  and  approved, as  deponent  is  advi8ed,by  said  supple- 
ment to  said  act,  approved  April  9, 1858,  P.  L.  237. 

"That  by  a  further  supplement,  approved  March  4,1863, 
P.  L.  107,  it  is  provided  that  *  The  Fmnkford  and  Southwark 
Philadelphia  City  Passenger  Railroad  Company  be,  and  they 
are  hereby  authorized  to  use  steam  power  to  propel  cai-s  upon 
so  much  of  their  road  as  lies  north  of  their  depot  on  Berks 
street;  and  the  said  company  is  hereby  authorized  to  use  that 
part  of  their  said  road  heretofore  mentioned,  for  the  transporta- 
tion of  merchandise.' 

"  That  after  the  passage  of  said  act  of  June  8, 1857,  and 
within  thirty  days  thereafter,  it  was  provided  by  ordinance, 
approved  July  7, 1867,  Ordinance  248,  entitled,  *  An  ordinance 
to  regulate  passenger  railways,'  as  follows : 

" '  Section  1.  That  all  passenger  railroad  companies  within 
the  city  of  Philadelphia,  shall  be  subject  to  the  restrictions, 
limitations,  terms  and  provisions,  hereinafter  provided ;  and  any 
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such  company,  before  entering  upon  anyroad,  street,  avenue  or 
alley,  within  the  limits  of  said  city,  shall  be  understood  and 
deemed  to  be  subject  thereto  upon  the  conditions  hereinafter 
prescribed. 

"  '  Section  8.  That  all  railroad  companies,  as  aforesaid,  shall 
be  at  the  entire  cost  and  expense  of  maintaining,  paving,  repair-^ 
ing  and  repaying,  that  may  be  necessaiy  upon  any  road,  street, 
avenue  or  alley,  occupied  by  them. 

"  *  Section  9.  Any  passenger  railroad  company  which  is  now, 
or  may  hereafter  be  incorporated  in  the  city  of  PhUadelphia, 
shall,  by  their  proper  oflBcer  or  oiBcei*s,  who  shall  sign  the  same, 
file  in  the  oflBce  of  the  city  solicitor,  a  written  obligation  to  com- 
ply with  the  provisions  of  this  ordinance,  provided,  that  no  rail- 
road company  now  incorporated,  shall  be  authorized  to  commence 
work  upon  any  of  the  highways  of  the  city,  until  this  section 
has  been  complied  with,  and  a  failure  to  do  so  for  ten  days, 
shall  be  taken  and  deemed  as  a  refusal  on  the  part  of  such  com- 
pany ;  and  in  case  the  Philadelphia  and  Delaware  River  Rail- 
road Company  should  fail  to  comply  with  the  provisions  of  this 
section  on  or  before  the  8th  of  July,  proximo,  the  city  councils 
hereby  express  their  disapproval  under  an  act  entitled,  "  A  sup- 
plement to  an  act  to  incorporate  the  Philadelphia  and  Delaware 
River  Railroad  Company,"  approved  June  9,  1867,  which  pro- 
vides for  the  construction  of  their  passenger  railway,  by  a  pri- 
vate corporation,  over  Fifth  and  Sixth  streets,  in  the  citj  of 
Philadelphia.' 

"  That  on  July  8,  1857,  the  said  railroad  corporation  did  file 
with  the  city  solicitor  two  written  obligations,  as  follows : 

"  *  Resolved,  that  the  Philadelphia  and  Delaware  River  Rail- 
road Company,  do  hereby  assent  to  and  accept  the  ordinance 
passed  by  the  select  and  common  councils  of  the  city  of  Phil- 
adelphia, and  approved  July  7,  1857,  entitled,  "An  ordinance 
to  regulate  city  passenger  railways."  And  do  agree  and  con- 
sent to  all  the  terms,  stipulations  and  conditions  therein  con- 
tained and  set  forth,  to  be  kept,  performed  and  observed  by  the 
said  company.' 

" '  Second.  Resolved,  that  a  copy  of  the  above  and  of  this 
resolution  be  signed  by  the  president  and  certified  by  the  sec- 
retary, and  the  seal  of  the  corporation  be  thereto  aflBxed,  and 
the  same  be  filed  forthwith  in  the  oflBce  of  the  city  solicitor 
Signed  by  president  and  secretary. 
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"  That  said  obligation  has  the  following  indorsement  upon 
it :  ♦  July  8,  1857,  I  received  this  document  from  Edwin  01m- 
stead,  Esq.,  and  at  the  time  of  receiving  it,  I  objected  to  it 
as  an  insufficient  compliance  with  the  terms  of  the  ordinance. 
William  A.  Porter,  City  Solicitor.' 

**  That  the  said  obligation  not  being  regarded  as  a  compli- 
ance with  the  terms  of  the  Ordinance  by  the  then  city  solicitor, 
the  said  City  Passenger  Railway  Company  took  farther  action 
thereon  and  filed  with  the  city  solicitor  the  following  agree- 
ment and  obligation : 

**  *  Whereas,  by  an  ordinance  of  the  city  of  Philadelphia, 
approved  July  7,  1857,  entitled  **  An  ordinance  to  regulate 
passenger  railways,"  it  is  provided  that  any  passenger  rail- 
way company  which  was  then  or  should  be  thereafter  incorpo- 
rated in  the  said  city,  should  by  their  proper  officers  file  in  the 
office  of  the  city  solicitor  a  written  obligation  to  comply  with 
the  provisions  of  said  ordinance,  under  the  penalties  therein 
contained  in  default  thereof :  and  it  was  further  provided  that 
**  in  case  the  Philadelphia  and  Delaware  River  Railroad  Com- 
pany should  fail  to  comply  with  the  provisions  of  this  section," 
that  is  to  say,  section  9  of  said  ordinance,  on  or  before  the  8th 
day  of  July  prox.,  the  city  councils  hereby  express  their  dis- 
approval under  an  act  entitled  "  Supplement  to  an  act  to  incor- 
pomte  the  Philadelphia  and  Delaware  River  Railroad  Company, 
approved  June  9,  1857,"  etc. 

**  *  And  whereas,  the  directors  of  said  corporation — The  Phil- 
adelphia and  Delaware  River  Railroad  Company — did  at  a 
meeting  held  on  the  7th  day  of  July,  1857,  resolve :  That  the 
said  company  would  comply  with  the  provisions  of  the  said 
ordinance,  and  did  direct  that  a  copy  of  the  said  resolution, 
sealed  with  the  corporate  seal  of  said  company,  and  signed  by 
the  officers,  should  be  filed  in  the  office  of  the  city  solicitor, 
which  filing  was  made  July  8, 1857 ;  and  whereas,  it  is  thought 
proper  by  the  said  company  to  oblige  themselves  to  comply 
with  the  provisions  of  the  said  ordinance  in  a  more  formal 
manner : 

**  *  Now,  therefore.  Know  all  men  by  these  presents,  that  the 
Philadelphia  and  Delaware  River  Railroad  Company  do  hereby 
bind  themselves  to  and  covenant  and  agree  to  and  with  the 
city  of  Philadelphia  as  follows,  that  is  to  say,  that  they  the 
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said  Philadelphia  and  Delaware  River  Railroad  Company,  thehr 
successors  and  assigns,  will  well,  faithfully,  and  truly  com- 
ply with  the  provisions  of  the  said  ordinance  and  perform  all 
the  conditions  and  execute  the  provisions  thereby  laid  and 
imposed  upon  them.'  '* 

Witnessed  with  the  corporate  seal,  etc. 

"  That  the  last  mentioned  obligation  was  received  by  William 
A.  Porter,  Esq.,  city  solicitor,  and  filed  July  8, 1867. 

^^That  by  the  aforesaid  act  of  assembly,  the  supplements 
thereto,  and  the  conditions  of  the  ordinance  giving  the  consent 
of  councils,  and  by  the  obligations  thus  filed  with  the  city  solic- 
itor, it  became  the  duty  of  the  Frankford  and  Southwark 
Philadelphia  City  Passenger  Railway  Company  to  pave  the  said 
Kensington  avenue  and  to  maintain  said  avenue  in  good  order 
and  repair  of  its  full  width  at  all  times,  and  if  the  said  avenue 
needed  paving,  repaving  or  repairing,  it  was  the  duty  of  the  city 
of  Philadelphia  to  compel  said  railroad  company  to  do  said  work 
at  its  own  expense  and  without  expense  to  the  taxpayers  of 
Philadelphia,  and  the  owners  of  property  along  the  line  of  said 
street,  and  your  deponent  is  advised  that  the  abutting  owners 
are  not  liable  for  the  costs  of  such  paving,  and  that  the  city  of 
Philadelphia  has  no  legal  right  to  file  municipal  claims  against 
deponent's  property  for  the  costs  of  said  paving. 

"  That  deponent  further  avers  that  the  city  of  Philadelphia 
allowed  and  permitted  the  said  railway  company  to  constiuct 
and  lay  double  tracks  along  said  Kensington  avenue  in  front 
of  said  property  of  this  deponent,  and  to  use  said  tracks  in  the 
business  of  said  railway  company,  over  which  were  operated 
dummy  street  passenger  cars  propelled  by  steam,  for  a  period 
of  one  year  or  more,  without  requiring  said  company  to  pave 
said  avenue  as  required  by  law,  thereby  rendering  said  avenue 
a  nuisance  and  absolutely  useless  and  impassable  for  vehicles, 
teams  or  other  conveyances  than  the  railway  company's  cars  to 
pass  through,  along  or  over  said  portion  of  said  highway, 
thereby  rendering  the  property  of  said  deponent  absolutely 
useless  for  all  business  purposes  for  a  period  of  more  than  one 
year,  so  that  in  driving  in,  or  upon  said  premises  his  tenants 
were  obliged  to  use  a  rear  entrance.  That  by  reason  thereof 
this  deponent  was  damaged  in  the  sura  of  one  thousand  dollars 
from  loss  of  rent  alone,  he  being  unable  by  reason  of  the  con 
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dition  of  said  avenue  as  aforesaid  to  rent  said  premises,  which 
damages  he  claims  the  right  to  set  off  in  this  action." 

Error  (U9igned  was  making  rule  absolute. 

Frank  P.  Prichardy  Wendell  P,  Botvman  with  him,  for  appel* 
lant. — The  statute  and  ordinance,  taken  together,  constitute 
the  charter  of  the  railroad  company,  and  under  them  it  was 
bound  to  pave  the  street.  If  so,  this  obligation  relieved  the 
abutting  property  owner  from  any  liability  to  the  contractor 
for  the  paving :  Phihi.  v.  Spring  Garden  Market  Co.,  161  Pa. 
622. 

The  city  had  no  authority  to  relieve  the  company  from  the 
obligation  to  pave,  and  the  ordinance  of  1859  was  invalid. 

There  is  a  broad  distinction  between  this  charter  and  a  char- 
ter such  as  was  involved  in  Phila.  v.  Evans,  139  Pa.  488,  where 
the  railway  company  was,  by  its  charter,  expressly  made  sub- 
ject to  all  ordinances  heretofore  passed,  or  thereafter  to  be 
passed,  regulating  passenger  railway  companies. 

The  ordinance  of  1859  has  no  special  reference  to  the  Phila- 
delphia &  Delaware  River  Railway  Company. 

John  M.  Riding%y  for  appellee. — By  ordinance,  dated  April  1, 
1859,  councils  repealed  so  much  of  §  8  of  the  ordinance  of  1857 
as  required  railway  companies  to  pave  streets  which  had  not 
theretofore  been  paved,  and  the  real  question  in  the  present 
case  is  whether  this  repeal  relieved  the  railway  company  from 
the  obligation  to  pave. 

It  is  further  submitted  that  the  provisions  of  the  charter 
under  which  the  milway  company  in  question  was  incorporated 
are  in  effect  the  same  as  in  the  case  of  Phila.  y.  Evans,  189 
Pa.  488,  cited  by  defendant.  In  that  case  it  was  stipulated  in 
the  charter  that  the  railroad  company  should  be  subject  to  ^^  all 
ordinances  which  had  heretofore  or  might  thereafter  be  passed 
by  councils,  regulating  passenger  railway  companies.^' 

All  the  questions  which  have  been  raised  in  this  case  were 
decided  by  this  court  in  the  case  of  Leake  et  al.  v.  City  et  al., 
150  Pa.  643. 

The  case  of  Phila.  v.  Ridge  Ave.  Pass.  Ry.,  148  Pa.  444-471, 
cited  by  appellant,  sustains  appellee's  contention. 
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Opinion  by  Mr.  Justice  Geebn,  Feb.  18, 1895: 
As  this  case  raises  only  a  question  of  the  suflSciency  of  the 
affidavit  of  defence  to  prevent  judgment,  we  are  of  course  not 
at  liberty  to  regard  any  other  mattei-s  than  such  as  appear  in 
the  affidavit.  The  action  was  a  scire  facias  upon  a  municipal 
claim  for  paving  the  street  in  front  of  the  defendant's  lot.  The 
defence  was  that  a  designated  passenger  railway  company  was 
legally  bound  to  do  the  work  for  which  the  claim  was  made, 
and  therefore  the  defendant  was  not  liable.  In  the  case  of 
Philadelphia  v.  The  Spiing  Garden  Market  Co.,  161  Pa.  622, 
we  held  that  where  the  legislature  has  imposed  upon  a  street 
railway  company  the  obligation  of  paying  for  the  original  pav- 
ing of  a  street,  an  abutting  landowner  can  set  up  such  legisla- 
tive action  as  a  defence  to  a  suit  brought  by  the  city  against 
himself  to  recover  the  cost  of  the  original  paving.  Our  Brother 
Mitchell,  delivering  the  opinion,  said,  **  We  see  nothing  to 
prevent  the  property  holder  from  taking  advantage  of  the  pro- 
visions of  the  act  of  1864.  That  act,  it  is  true,  is  a  charter, 
and  in  that  sense  a  contract  between  the  state  and  the  com- 
pany,to  which  the  property  owner  is  not  a  party.  But,  as  whs 
said  by  Sharswood,  J.,  in  Penn.  &  Ohio  Canal  Co.  v.  Graham, 
68  Pa.  290,  '  the  charter  is  indeed  a  contract  imposing  upon 
the  corporation  the  burden  of  performing  a  certain  duty  to  the 
public,'  and  in  the  present  case  the  intent  is  clear  to  put  on 
the  railway  company  that  portion  of  the  public  duty  which 
relates  to  the  paving  of  streets,  and  thereby  to  relieve  tlie 
abutting  property  owner." 

In  the  case  at  bar  the  affidavit  of  defence  sets  up  the  act  of 
June  9,  1867,  P.  L.  802,  which  is  a  supplement  to  the  charter 
of  the  Philadelphia  and  Delaware  River  Railroad  Companj, 
which  subjects  that  company  to  any  ordinances  passed  by  the 
city  councils  with  reference  to  the  grading,  paving,  repaying, 
etc.,  of  the  streets  over  which  their  milway  is  laid,  and  a  pro- 
viso that  the  said  streets  shall  be  kept  in  repair  by  the  railway 
company.  The  affidavit  further  asserts  that  the  railway  built 
by  the  said  company  is  laid  upon  the  street  on  which  the  defend- 
ant's property  is  situated,  and  further  sets  forth  certain  citv 
ordinances  which  provide  that  all  passenger  railway  companies 
within  the  city  shall  be  at  the  entire  cost  and  expense  of  main- 
taining, paving,  repaving  and  repairing  that  may  be  necessary 
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upon  any  road,  street,  avenue  or  alley  occupied  by  them.  The 
act  of  1857  and  the  various  ordinances  of  the  city  which  are 
described  in  the  affidavit  of  defence,  make  out  an  apparent 
non4iability  of  the  defendant  for  the  work  claimed  for  in  this 
action,  and  therefore  it  was  error  to  enter  judgment  for  want 
of  a  sufficient  affidavit  of  defence.  A  discussion  appears  in 
the  paper-books  upon  the  effect  of  another  and  later  ordinance 
of  the  city  upon  the  defendant's  liability,  but  as  that  ordinance 
does  not  appear  on  the  record,  we  can  take  no  cognizance  of  it 
at  this  time. 

A  prima  facie  defence  is  set  forth  in  the  defendant's  affida- 
vit and  therefore  judgment  must  be  deferred  until  a  final 
hearing. 

Judgment  reversed  and  procedendo  awarded. 


Commonwealth  ex  rel.  James  B.  Holland,  District  At- 
torney, V.  William  F.  Schneipp,  Appellant. 

[Marked  to  be  reported.] 

Boroughs— Chief  burgess— Repeal  of  statutes— Acts  of  May  28, 1893,  and 
Feb,  27,  1851. 

The  general  act  of  May  23,  1893,  P.  L.  113,  relating  to  the  election  of 
burgesses,  repeals  the  special  act  of  Feb.  27,  1861,  P.  L.  115,  regulating 
the  election  of  burgess  of  the  borough  of  Bridgeport,  in  Montgomery 
county.    Com.  v.  Bi*aughler  &  Weir,  165  Pa.  284,  applied. 

Argued  Feb.  5, 1895.  Appeal,  No.  220,  July  T.,  1894,  by 
defendant,  from  order  of  C.  P.  Montgomery  Co.,  June  T.,  1894, 
No.  4,  awarding  writ  of  ouster.  Before  Stbbbbtt,  C.  J., 
Obebn,  Williams,  Mitchell  and  Dean,  JJ.    Affirmed. 

Quo  warranto  to  determine  right  of  defendant  to  tlie  office 
of  president  of  town  council  of  the  borough  of  Bridgeport. 

From  the  record  it  appeared  that,  at  the  February  election 
in  1894,  defendant  was  elected  burgess  of  Bridgeport,  and  that 
he  qualified  for  the  office.  On  March  10,  1894,  a  writ  of  quo 
warranto  was  issued  directed  to  defendant  to  show  by  what 
authority  he  presided  as  chief  burgess.  The  writ  was  issued 
Vol.  clxvi — 26 
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upon  the  suggestion  that  the  special  provisions  of  the  act  of 
Feb.  27, 1851,  incorporating  the  borough  of  Bridgeport,  and 
providing  that  the  burgess  should  preside  as  president  of  the 
town  council,  were  repealed  by  the  act  of  May  28, 1898,  P.  L. 
113.  The  court,  in  an  opinion  by  Wband,  J.,  entered  a  judg- 
ment of  ouster. 

Error  assigned  was  above  order,  quoting  it ;  and  in  awarding 
execution  by  injunction. 

Montgomery  Hvans^  Edward  F.  Kane  with  him,  for  appel- 
lant.— The  act  of  1893  does  not  repeal  the  special  charter  of 
1851 :  Brown  v.  County  Com.,  21  Pa.  37  ;  Malloy  v.  Reinhard, 
116  Pa.  25 ;  Hamsburg  v.  Sheck,  104  Pa.  58 ;  Evans  v.  PhU- 
lipi,  117  Pa.  226 ;  Trust  Co.  v.  Fricke,  152  Pa.  281 ;  Bell  v. 
Allegheny,  149  Pa.  881;  Morrison  v.  Fayette,  127  Pa.  110; 
Com.  V.  MacFerron,  152  Pa.  244 ;  Cheltenham  Road,  140  Pa.  186. 

But  if  the  effect  of  the  act  of  1893  will  be  to  repeal  the 
charter  of  Bridgeport,  then  since  such  effect  would  be  destru(j- 
tive  of  the  general  scheme  of  its  government,  and  would  thus 
work  results  which  are  special  and  peculiar  to  that  borough,  it 
is  unconstitutional. 

JV.  ff.  Larzelere^  M,  M.  Gibson  with  him,  for  appellee. — A 
municipality  is  merely  an  agency  instituted  by  the  sov.ereign 
for  the  purpose  of  carrying  out  in  detail  the  objects  of  the 
go  vera  men  t — essentially  a  revocable  agency  having  no  vested 
right  to  any  of  its  powers  or  fmnchises — the  charter  or  act  of 
erection  being  in  no  sense  a  conti-act  with  the  state,  and  there- 
fore fully  subject  to  the  control  of  the  legislature,  who  may 
enlarge  or  diminish  its  territorial  extent  or  its  functions,  may 
change  or  modify  its  internal  arrangements,  or  destroy  its  very 
existence,  with  the  mere  breath  of  arbitrary  discretion :  Phila. 
V.  Fox,  64  Pa.  180;  Com.v.  MacFerron,  152  Pa.  245;  Quinn 
V.  Cumberland  Co.,  162  Pa.  55. 

Opinion  by  Mr.  Justice  Grbbn,  Feb.  18, 1895 : 
In  the  case  of  Commonwealth  ex  rel.  Braughler  v.  Weir,  165 
Pa.  284,  reported  now  in  85  W.  N.  C.  556,  we  considered  and 
decided  the  very  question  involved  in  the  present  contention. 
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In  that  case,  as  in  this,  the  official  whose  title  was  in  question, 
was  the  burgess  of  a  borough  (Indiana).  We  decided  that  the 
special  law  of  March  12,  1869,  P.  L.  844,  "  regulating  the  elec- 
tion of  burgess  and  town  council  of  the  boroughs  of  Indiana 
and  Brookville,"  so  far  as  the  election  of  burgess  was  concerned, 
was  repealed  by  the  general  law  of  May  23,  1893,  P.  L.  118. 
We  held  that  the  special  repealing  clause  of  the  act  of  1898 
was  an  express  repeal  of  the  act  of  1869,  with  which  it  was  so 
inconsistent  that  they  could  not  stand  together.  The  same 
repealing  clause  of  the  same  general  law  (act  of  1893),  is  now 
invoked  as  having  the  same  e£Fect  in  this  case  upon  the  law 
which,  prior  to  1893,  regulated  the  election  of  burgess  of  the 
borough  of  Bridgeport  in  the  county  of  Montgomery.  The 
points  of  difference  are  not  identical  with  those  appearing  in 
the  foimer  case,  but  they  are  of  the  same  character  and  are 
sufficiently  inconsistent  with  the  provisions  of  the  former  law 
in  this  case  to  bring  it  within  the  operation  of  the  repealing 
clause  of  the  act  of  1893. 

In  this  case  the  borough  was  chartered  by  a  special  law 
approved  February  27,  1851,  P.  L.  115,  which  incorporated 
within  its  terms  eight  sections  of  the  genei*al  borough  law  of 
1834,  P.  L.  118,  to  wit,  sections  seven  to  thirteen,  both  inclu- 
sive, and  also  section  sixteen. 

By  section  three  of  the  act  of  1851  the  burgess  was  to  be 
elected  for  the  term  of  one  year,  whereas  by  the  act  of  1898  the 
burgess  is  elected  for  the  term  of  three  years,  and  is  not  eligible 
to  election  for  the  next  succeeding  term,  a  disqualification  which 
does  not  appear  in  the  act  of  1851. 

By  the  eighth  section  of  the  general  law  of  1884,  which  is 
made  a  part  of  the  borough  charter,  the  burgess  is  constituted 
a  member  of  the  borough  council  with  full  power  to  act  and 
vote  as  a  member  upon  all  bills  and  ordinances  which  may  come 
before  .them.  The  language  of  the  section  is,  **It  shall  be  the 
duty  of  the  town  council  of  each  borough  hereinafter  incorpo- 
rated, four  of  whom  including  the  burgess  if  present  shall  be  a 
quorum,  to  meet  at  such  times  and  places  as  by  the  by-laws  and 
ordinances  of  said  borough  shall  be  appointed,  at  which  meet- 
ings they  may  enact,  revise,  repeal  and  amend  all  such  by-laws, 
rules,  regulations  and  ordinances,''  etc.  Numerous  powers  are 
specially  conferred  upon  them  by  the  remainder  of  the  section. 
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The  section  further  provides :  "  And  the  burgess  shall  be  pres- 
ident of  the  town  council  and  shall  have  and  exercise  all  the 
rights  and  privileges  as  a  member  thereof,  but  in  case  of  the 
absence  of  the  burgess  the  members  present  may  elect  one  of 
their  number  to  preside  for  the  time  being." 

By  the  second  section  of  the  act  of  1893  it  is  provided,  "  Such 
burgess  shall  not  hold  any  other  borough  office  or  appointment 
during  the  term  for  which  he  is  elected,  nor  be  a  member  of 
nor  preside  at  the  meetings  of  the  town  council  of  said  borough. 
But  such  meetings  shall  be  presided  over  by  a  president  of 
council  to  be  at  the  annual  organization  thereof  elected  by  such 
council  from  among  their  number,  and  in  the  absence  of  such 
president  shall  be  presided  over  by  a  president  pro  tempore.'' 

It  will  be  perceived  at  once  that  the  provisions  of  these  two 
acts  upon  this  subject  are  utterly  hostile  to  each  other  and  can- 
not possibly  stand  together. 

Undei-  the  acts  of  1861  and  1884  there  is  no  power  in  the 
burgess  to  veto  any  ordinance  or  resolution  of  council,  but 
under  the  third  section  of  the  act  of  1898,  a  full  power  to  veto 
all  such  ordinances  and  resolutions  is  conferred  upon  the  bu^ 
gess,  with  an  additional  provision  requiring  a  vote  of  two  thirds 
of  the  members  to  pass  the  measure  over  the  veto.  In  case  of 
a  veto  it  would  require  a  vote  of  two  thirds  of  all  the  members 
to  pass  an  ordinance  or  resolution,  whereas  under  the  former 
laws  a  majority  was  always  sufficient. 

Under  the  act  of  1851  the  burgess,  being  a  member  of  coun 
cil,  could  vote  on  any  measure,  but  under  the  act  of  1893  he 
could  not  in  any  circumstances  cast  such  a  vote.  If  under  the 
act  of  1893  he  should  veto  a  measure,  he  could,  under  the  act 
of  1834,  vote  as  a  member  on  the  question  of  sustaining  his  o^'n 
veto. 

For  these  and  other  reasons  which  it  is  unnecessary  to  point 
out,  we  hold  that  the  act  of  1898  repeals  the  acts  of  1851  and 
1834,  so  far  as  they  relate  to  the  election  of  a  burgess,  and  that 
the  act  of  1898  is  now  the  only  one  in  force. 

There  is  much  discussion  in  the  paper  books  which  we  do  not 
regard  as  relevant  and  therefore  do  not  stop  to  consider  it  The 
assignments  of  error  are  dismissed. 

The  decree  of  the  court  below  is  affirmed  at  the  cost  of  Uie 
appellant. 
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Commonwealth  v.  William  Bell,  Appellant. 

Crtminal  law — Incestuous  fomiccUion — Evidence^-StaUUeofUmiUUions. 

On  the  trial  of  an  indictment  for  incestuous  fornication  it  is  competent 
for  the  commonwealth  to  introduce  evidence  of  prior  illicit  relations 
between  the  parties  although  such  evidence  discloses  other  indictable 
offences  of  like  nature  which  are  barred  by  the  statute  of  limitations. 

In  such  a  case  evidence  that  the  prisoner  forbade  his  daughter  to  go  to 
church  or  to  have  social  intercourse  with  the  young  people  of  the  neigh- 
borhood, is  admissible  where  it  appears  that  the  motive  of  his  action  was 
either  to  have  greater  freedom  for  sexual  intercourse  with  her,  or  to  punish 
her  for  not  yielding  to  every  one  of  his  demands.  In  either  case  it  was 
an  act  in  furtlierance  of  his  incestuous  purpose. 

The  daughter  was  asked  under  objection  and  exception  if  she  had  told 
her  brothel's  and  sisters  of  the  offence  about  the  time  of  its  occurrence. 
She  answered  that  she  did  not  then  but  did  about  four  or  six  months  after- 
wards. Being  about  to  tell  what  she  said  the  court  instructed  her  not  to 
state  it.  No  motion  was  made  by  the  prisoner's  counsel  to  strike  out  her 
answer,  or  so  much  as  was  not  responsive  to  the  question  put  to  her. 
Held,  the  prisoner  was  not  prejudiced,  and  that  judgment  op  a  verdict  of 
guilty  would  not  be  reversed. 

In  a  criminal  case  where  the  evidence  offered  is  part  of  the  common- 
wealth's case  in  chief,  the  admission  of  it  in  rebuttal  is  not  assignable  in 
error. 

Argued  Oct.  8,  1894.  Appeal  Na  286,  Oct.  T.,  1894,  by 
defendant,  from  judgment  of  Q.  S.  Armstrong  Co.,  Deo.  T.,  1893, 
No.  41,  on  verdict  of  guilty.  Before  Stbrrbtt,  C.  J.,  Gbben, 
Williams,  McCollum,  Mitchell,  Dban  and  Fell,  JJ. 
AiSrmed. 

This  was  an  indictment  for  incestuous  fornication.  Before 
Raybtjrn,  p.  J. 

At  the  trial  the  prosecution  made  the  following  offer : 
Mr.  McCain :  The  commonwealth  offers  to  prove  by  this  wit- 
ness :  *'  That  she  is  the  daughter  of  William  Bell,  the  defend- 
ant, and  that  as  such  he  had  illicit  intercourse  with  her  within 
two  years  last  past,  and  that  on  frequent  other  occasions  prior 
to  that  time  he  has  had  illicit  intercourse,  and  has  made  im- 
proper solicitations,  and  has  had  carnal  connection,  and  show- 
ing the  relationship  which  exists,  we  propose  to  show  the 
declarations  of  the  witness  as  to  his  solicitations ;  and  further, 
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give  her  declarations  as  to  his  having  had  connection  with  her 
from  time  to  time  up  until  within  the  last  year  or  fifteen  months." 

Mr.  Leason :  The  counsel  for  the  defendant  objects  to  the 
witness  testifying  to  any  transaction,  except  those  which  have 
occurred  within  two  years  last  past.  The  balance  of  the  prop- 
osition is  objected  to  as  incompetent  and  irrelevant. 

The  Court :  We  will  overrule  the  objection  and  admit  the 
evidence,  but  we  will  confine  the  commonwealth  to  the  produc- 
ing of  evidence  going  to  show  the  commission  of  the  offence 
charged  within  the  statutory  period.  [1] 

Mr.  McCain:  We  would  like  to  be  heard  on  this  matter 
before  your  honor  makes  a  decision. 

Mr.  McCain:  Laura,  is  your  mother  living?  A.  No, sir, she 
is  not  living.  Q.  When  did  she  die  ?  A.  Why,  she  died  when 
I  was  only  nine  years  old,  when  she  died.  Q.  Who  composed 
the  family — what  other  children  were  there  ?  A.  Why,  four 
sisters  and  one  brother,  five  with  myself.  Q.  Were  you  the 
eldest?  A.  No,  sir,  I  had  a  aister  older  than  me.  Q.  Is  she 
living?  A.  No,  sir,  she  is  dead.  Q.  Whereabouts  did  you 
live, — where  was  your  home  ?  A.  My  home  was  on  the  other 
side  of  Rural  Village.  Q.  Cowanshannock  township?  A.  Yes, 
sir.  Q.  Tour  father  and  yourself  and  four  others  were  the 
family,  is  that  it?  A.  Yes,  sir.  Q.  What  were  your  sistenj' 
and  brother's  names  ?  A.  My  eldest  sister's  name  was  Nannie, 
my  name  is  Laura,  my  brother's  name  is  Lee,  he  comes  between 
us,  and  I  have  a  sister  Martha,  Clara  and  Lizzie.  Q.  Laura,  I 
wish  you  would  state  to  the  court  and  jury  if  you  were  in  the 
habit  of  attending  church  or  school?  A.  No,  sir.  Q.  Will 
you  state  why  you  were  not  permitted  to  go  to  church  or  school? 

Mr.  Leason :  We  object  as  incompetent  and  irrelevant. 

Mr,  Snyder :  It  is  for  the  purpose  of  showing  the  influence 
of  the  father  exercised  over  his  child. 

Mr.  Leason :  It  is  perfectly  irrelevant  in  this  case. 

The  Court :  We  will  overrule  the  objection  and  give  you  an 
exception  and  sealed  bill.  [2] 

Mr.  McCain :  Now,  Laura,  will  you  state  to  the  court  and 
jury  if  your  father  refused  to  allow  you  to  go  to  church  and 
school? 

Mr.  Leason :  We  object  to  that  question  as  leading. 

The  Court :  It  is  somewhat  leading. 
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Mr.  McCain :  Will  you  state  to  the  court  and  jury  what  rea- 
son he  gave,  if  any,  why  he  would  not  permit  you  to  go  to 
church  or  school  ? 

Mr.  Leason :  We  object  to  that. 

The  Court:  Ascertain  first  whether  there  was  any  reason 
given  by  her  father. 

Mr.  McCain :  Now,  Laura,  will  you  state  to  the  court  and 
juiy  if  your  father  objected  to  your  going  to  church  or  school, 
or  social  gatherings  ?  A.  Yes,  sir,  he  did.  Q.  Now,  did  he 
give  any  reason  for  doing  so?    A.  Yes,  sir,  he  did. 

Mr.  Leason :  We  object. 

Mr.  McCain :  Now,  Laura,  will  you  state  to  the  court  and 
jury  what  reasons,  if  any,  he  gave  for  not  allowing  you  to  go 
to  church  or  school  or  any  social  gathering? 

Mr.  Leason :  We  object  to  this  unless  it  occurred  within  two 
years. 

The  Court:  We  have  overruled  the  objection  and  given  you 
an  exception  as  to  that. 

Mr.  McCain :  Just  go  on  now  and  state  what  your  father  said 
in  regard  to  not  allowing  you  to  go  out?  A.  Why,  because  1 
would  not  stay  at  home  and  do  as  he  wanted  me  to  do.  Q.  What 
did  he  want  you  to  do  ?    A.  Why,  he  wanted  me 

The  Court :  We  have  allowed  you  to  give  in  these  circum- 
stances but  not  any  evidence  of  the  commission  of  any  offence 
prior  to  the  statutory  period. 

Mr.  McCain :  We  propose  to  show  that  his  influence  was 
that  he  would  not  permit  her  to  go  to  church  or  any  place 
without  she  would  concede  to  his  requests. 

The  Court:  Proceed. 

Mr.  Leason :  Let  the  counsel  make  a  proposition  of  it. 

The  Court:  We  are  only  permitting  them  to  show  the  cir- 
cumstances under  which  these  people  lived  and  what  control 
he  had  oVev  his  daughter. 

Mr.  Leason :  Defendant's  counsel  object  to  the  testimony  of 
the  witness  testifying  to  any  acts  or  conduct  beyond  two  years 
from  the  date  of  the  finding  of  the  bill  of  indictment  in  this 
case,  as  incompetent  and  irrelevant. 

The  Court:  We  will  overrule  the  objection,  grant  you  an 
exception  and  sealed  bill.  [3] 

Q.  When  you  was  in  the  family  way  with  the  second  child 
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what,  if  anything,  did  he  propose  to  you  in  order  to  get  away 
with  the  child  ? 

Mr.  Leason :  It  seems  to  me  this  is  taking  a  wider  range 
than  even  the  narrow  bounds  in  which  the  court  permitted  it 
at  all.  The  question  is  objected  to  as  incompetent  and  irrele- 
vant ;  and  the  act  of  fornication  here  would  be  a  separate  and 
distinct  offence,  separately  and  distinctly  indictable. 

The  Court:  We  think  that  under  the  ruling  that  we  have 
made  that  you  could  ask  the  question.  We  will  overrule  the 
objection  and  give  you  an  exception  and  sealed  bill.  [4] 

Mr.  McCain  :  Laura,  did  you  ever  tell  your  brother  and  sis- 
ters of  his  conduct  towards  you  ? 

Mr.  Leason :  We  object  to  that.  We  ask  the  counsel  to 
have  a  proposition  on  the  record. 

Mr.  McCain :  We  propose  to  show  by  the  witness  on  the 
stand  that  at  the  time  or  shortly  after  these  connections  were 
had  by  her  father  she  communicated  these  facts  to  her  brother 
and  sisters,  for  the  purpose  of  corroborating  her  statement  to 
show  that  it  is  no  fabrication,  and  is  pvrt  of  the  res  gesta, 

Mr.  Leason :  Counsel  for  the  defendant  objects  to  the  testi- 
mony; it  does  not  propose  to  disclose  any  declarations  had 
within  the  time  limited  by  the  statute  of  limitations,  two 
yeai-s  prior  to  the  finding  of  the  bill  of  indictment;  second 
place,  it  is  not  that  character  of  a  case,  she  being  an  accom- 
plice, in  which  her  declaration  can  be  given  in  evidence  to  sus- 
tain her  testimony  on  the  witness  stand.  Also  as  incompetent 
and  irrelevant. 

The  Court :  If  the  declarations  proposed  to  be  shown  by  the 
witness  are  declarations  made  by  her  at  the  time,  or  immedi- 
ately after  the  time  of  the  commission  of  the  alleged  offence  in 
October,  last  fall  a  year,  they  will  be  permitted  to  be  given ; 
but  any  other  than  that  will  not.  We  will  gmnt  the  defend- 
ant an  exception  and  sealed  bill.  [5] 

Mr.  McCain :  Will  you  state  if,  after  your  father  had  con- 
nection with  you  in  October,  that  is  the  last  time  stated,  did* 
you  tell  your  brother  and  sisters  at  or  about  that  time,  about  it? 
A.  No,  sir,  I  did  not  just  then  but  I  did  5  or  6  months  after 
tlmt ;  I  told  my  two  sisters. 

The  Court :  Do  not  state  it  then. 

Mr.  McCain :  We  propose  to  ask  her  if  her  father  did  not 
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say  to  her,  *^  If  anybody  comes  to  ask  you  about  this,  you  must 
say  you  were  caught  down  in  the  woods,"  and  afterwards  sug- 
gested a  name  to  her. 

The  Court :  Proceed. 

Mr.  McCain :  Just  state  now  to  the  court  and  jury 

Mr.  Leason :  Make  a  proposition,  what  you  propose  to  prove. 

Mr.  McCain :  We  propose  to  prove  by  the  witness  on  the 
stand  that  her  father,  William  Bell,  the  defendant,  suggested 
to  her  while  pregnant,  and  before  the  birth  of  her  child,  that 
if  interrogated  about  it  she  must  state  to  any  one  asking  her, 
that  she  was  caught  in  the  woods  by  some  man  who  had  con- 
nection with  her  and  she  thereby  became  pregnant. 

Mr.  Leason :  The  offer  is  objected  to  as  incompetent  and 
ii'relevant. 

The  Court:  We  will  overrule  the  objection  and  give  you  an 
exception  and  sealed  bill.  [6] 

Mr.  McCain :  The  defendants  having  asked  the  witness  on 
the  stand  in  their  cross-examination  as  to  a  conversation  had 
with  her  grandmother  in  regard  to  William  Hotham  being  the 
father  of  the  second  child,  the  witness  not  having  an  oppor- 
tunity to  explain,  we  now  ask  the  witness  to  explain  and  give 
the  convei-sation  as  it  occurred. 

Mr.  Leason :  It  is  incompetent  and  irrelevant  to  affect  the 
guilt  of  the  defendant,  it  not  being  aUeged  that  he  was  pi*esent 
at  the  convei-sation  or  took  any  pai-t  therein. 

The  Court :  We  will  overrule  the  objection  and  give  you  an 
exception  and  sealed  bill.  [6] 

Mr.  McCain :  We  propose  to  show  by  this  witness  the  facts 
and  circumstances  cori-oborative  of  the  testimony  of  the  wit- 
ness just  preceded,  Laui-a  Bell,  for  the  purpose  of  corrobora- 
tion. 

Mr.  Leason :  The  witness  preceding  having  testified  to  but  a 
single  offence  within  the  statute  of  limitations,  which  is  within 
two  years  from  the  day  of  the  finding  of  the  bill  in  this  case, 
the  defendant  objects  to  the  witness  testifying  to  any  act  that 
occuri-ed  prior  to  that  date. 

The  Couiii:  We  will  overrule  the  objection  and  give  you  an 
exception  and  seal  a  bill.  [7] 

Q.  Mr.  Graden,  I  wish  you  would  state  to  the  court  and 
jury,  if  you  know  whether  or  not  Laura  Bell,  here,  was  per- 
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mitted  to  go  out  to  any  socials  of  any  kind,  or  to  chorch  or 
school  ?  A.  She  was  out  veiy  little  that  I  know  of ;  I  have 
seen  her  in  my  lifetime  I  believe  two  or  three  times  at  church 
at  night  I  am  not  out  at  night  myself,  but  so  far  as  I  can 
underatand  she  has  not  been  out.  Q.  Do  you  attend  this 
church  that  is  near  their  place  there  ?  A.  Tes,  sir.  Q.  How 
often  were  you  there,  Mr.  Graden  ?  A.  Well,  I  am  there  mid- 
dling regular.  Q.  In  the  last  nine  or  ten  years  how  often  have 
you  seen  Laura  Bell  there  ?  A.  Well,  now,  I  don't  think  I  ever 
saw  her  there  more  than  twice  or  three  times  in  my  lifetime. 
It  is  the  Reformed  Church.  Q.  Did  you  ever  know  her  to  have 
any  company  at  home — keep  company  with  any  young  people  ? 
A.  I  did  not.  Q.  Do  you  know  whether  or  not  she  attended 
the  common  schools  ?  A.  I  suppose  she  went  to  school  a  lit- 
tle ;  I  can't  tell  you  very  much  about  the  places ;  the  children 
have  been  at  my  place  very  little  since  they  was  very  smalL 
Q.  Do  they  go  any  place  except  remain  at  home  ?  A.  I  have 
seen  them  go  to  the  store  in  the  daytime 

Mr.  Leason :  We  object  to  this  testimony  as  irrelevant. 

Mr.  McCain  :  Do  you  know  whether  the  neighbors  there, 
that  is  the  young  folks,  the  young  men  or  girls,  visit  Laura  at 
her  home  any?  A.  Not  that  I  know  of;  I  have  a  daughter, 
she  is  along  16  past,  and  I  don't  know  whether  she  has  been 
there ;  she  might  have  been  but  not  that  I  know  of.   [8] 

Q.  Just  state  to  the  court  and  jury  what  did  transpii*e  that 
morning  in  the  cook-house  that  your  father  has  given  his  state- 
ment of  here,  when  he  came  in  with  the  wash  basin  for  some 
hot  water ;  he  states  that  he  fell  and  grabbed  you  by  your  cloth- 
ing behind. 

Mr.  Patton  :  We  object,  unless  it  is  proposed  to  deny  that 
there  was  a  scufQe  there,  a  fight ;  and  if  you  propose  to  deny 
it  it  would  be  rebuttal ;  if  not,  and  to  further  explain,  it  would 
not  be  competent. 

The  Court :  Mr.  Bell  having  stated  what  transpired  there 
she  can  give  her  statement  as  rebuttal  of  that. 

Mr.  McCain  :  Go  on,  Laura,  and  just  state  what  transpired 
there  that  morning  that  he  came  in  for  that  hot  water.  A.  Well, 
there  was  twice  he  came  to  the  cook-house ;  he  came  in  there 
the  2d  day  of  October  and  the  16th.  The  2d  day  of  October 
I  was  in  the  cook-house,  I  was  in  there  standing  against  the . 
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wall,  I  had  the  door  shut  up,  and  he  came  out  there  for  his 
water  to  wash  with,  and  I  was  standing  up  against  the  wall  and 
he  got  his  wash  water  in  his  pan  and  he  reached  over  with  his 
left  hand  and  raised  my  clothes 

The  Court :  That  is  all  in  the  case  in  chief ;  it  is  not  rebuttal 
at  all.     We  will  sustain  the  objection. 

Mr.  Patton :  We  renew  our  objection  because  it  is  part  of 
the  plaintiffs  case  in  chief. 

The  Court :  Proceed.  We  will  grant  the  defendant  an  excep- 
tion and  seal  a  bill.  [9] 

We  think  that  under  the  circumstances,  admitting  the  evi- 
dence of  what  transpired  there,  it  would  be  right  to  let  her 
give  her  version  of  this  quairel. 

Verdict  of  guilty  upon  which  judgment  of  sentence  was  passed. 

Errors  assiffned  were  (1-9)  rulings  on  evidence,  quoting  the 
bill  of  exceptions. 

M.  F.  Leason  and  W.  D,  Patton^  for  appellant,  cited :  Goer- 
son  V.  Com.,  99  Pa.  888 ;  Swan  v.  Com.,  104  Pa.  218 ;  Hester 
V.  Com.  86  Pa.  139;  Zell  v.  Com.,  94  Pa.  268;  Clever  v.  Hil- 
berry,  116  Pa.  431 ;  Donaldson  v.  Com.,  96  Pa.  21. 

Jame%  McCain^  H.  N.  Snyder^  district  attorney,  and  W.  J. 
Christf/^  with  him,  for  appellees,  cited :  10  Am.  &  Eng.  Ency. 
of  Law,  p.  346 ;  Wharton's  Am.  Crim.  Law,  3d  vol.,  sec.  2663 ; 
Whart.  Cr.  Evidence,  sec.  440 ;  1  Whart.  Am.  Cr.  Law,  sec. 
683. 

Opinion  by  Mr.  Justice  McCollum,  Feb.  26, 1896 : 
Seven  of  the  nine  specifications  of  error  filed  in  this  case 
really  raise  but  one  question  and  that  is  whether  in  a  prosecu- 
tion for  incestuous  fornication  it  is  competent  for  the  common- 
wealtli  to  introduce  evidence  of  illicit  relations  between  the 
parties  prior  to  the  commission  of  the  specific  offence  laid  in 
the  indictment.  In  Wharton  on  Criminal  Evidence,  section  36, 
it  is  said  by  the  learned  author  that  ^^  in  prosecutions  for  adul- 
tery or  for  illicit  intercourse  of  any  class,  evidence  is  admissible 
of  sexual  acts  between  the  parties  prior  to,  or  when  indicating 
continuousness  of  illicit  relations,  even  subsequent  to  the  act 
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specifically  under  trial."  This  is  in  aooord  with  the  rule  as 
stated  in  Greenleaf  on  Evidence,  vol.  2,  section  47,  and  in  Am. 
&  Eng.  Ency.  of  Law,  vol.  1,  page  214,  and  voL  10,  p.  844. 
Roscoe  in  his  treatise  on  criminal  evidence  says  the  notion  that 
acts  of  improper  intimacy  cannot  be  shown  if  they  disclose 
other  and  distinct  offences  of  the  same  nature  as  the  one  charged 
in  the  indictment,  is  exploded.  To  this  point  the  language  of 
the  court  in  State  v.  Markins,  95  Ind.  464,  is  so  pertinent  that 
we  quote  it :  ^^  It  would  be  a  singular  rule  that  would  admit 
evidence  of  lascivious  conduct  and  yet  exclude  evidence  of 
acts  which  of  all  the  series  supplies  the  strongest  evidence  that 
the  crime  charged  was  one  likely  to  be  committed.  If  the 
rule  were  that  the  state  might  show  previous  lascivious  con- 
duct, but  must  not  show  an  act  of  sexual  intercourse,  we  should 
have  the  singular  anomaly  of  a  legal  rule  rejecting  evidence 
simply  because  of  its  strength  and  importance.'*  If  an  act  is 
so  remote  in  point  of  time  from  the  act  laid  in  the  indictment 
that  the  statute  of  limitations  would  protect  the  participants 
in  it  in  case  of  their  prosecution  for  it,  it  is  still  admissible  if 
it  is  one  of  a  series  of  acts  indicating  continuousness  of  sexual 
intercourse :  Greenleaf  on  £v.,  vol.  2,  sec.  47,  and  Am.  &  Eng. 
Ency.  of  Law,  vol.  10,  p.  344,  and  cases  cited.  The  principles 
above  stated  are  well  sustained  by  the  cases  referred  to  as 
authority  for  them,  and  they  are  not  in  conflict  with  any  rule 
established  by  the  decisions  of  this  court.  To  the  extent  that 
our  decisions  throw  light  on  the  question  we  are  considering 
they  are  in  accord  with  these  principles  :  Respublica  v.  Hevice 
et  al.,  2  Teates,  114,  and  Gardner  v.  Madeira,  lb.  466.  We 
conclude  therefore  that  it  was  proper  for  the  commonwealth  to 
introduce  evidence  of  prior  iUicit  relations  between  the  parties 
although  such  evidence  disclosed  other  indictable  offences  of 
like  nature  which  were  barred  by  the  statute  of  limitations. 
This  evidence  was  carefully  restricted  by  the  learned  court 
below  to  the  purpose  for  which  it  was  clearly  admissible,  and 
the  correctness  of*  the  instructions  in  regard  to  it  is  not  ques- 
tioned by  any  specification  of  error.  But  it  appears  in  the  evi- 
dence descriptive  of  the  incestuous  relations  between  the  parties 
that  the  defendant  denied  the  prosecutrix  the  privilege  of 
attending  church  and  Sunday  school  and  of  social  intercourse 
with  the  young  people  of  the  neighborhood.     While  the  exist- 
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ence  of  the  fact  thus  disclosed  was  not  disputed,  the  learned 
counsel  for  the  defendant  contend  that  it  was  irrelevant,  and 
that  its  appearance  in  the  case  was  prejudicial  to  their  client. 
If  it  be  conceded  that  it  was  immaterial  as  an  independent  fact 
having  no  relation  to  the  alleged  incestuous  intercourse  between 
the  parties,  it  does  not  follow  that  it  was  so,  under  the  circum- 
stances shown  in  this  case.  According  to  the  testimony  of 
the  prosecutrix  the  defendant  based  his  denial  of  the  privileges 
mentioned  on  his  desire  for  sexual  intercourae  with  her.  In 
the  light  of  this  evidence  it  seems  that  the  denial  was  prompted 
by  his  illicit  passion  and  was  intended  to  secure  the  gratifica- 
tion of  it.  Whether  it  be  regarded  as  punishment  for  unwil- 
lingness to  yield  to  every  demand  of  his  lust  or  as  a  method  of 
increasing  the  opportunities  for  satisfaction  of  it,  makes  no 
difference,  as  in  either  case  it  was  an  act  in  furtherance  of  his 
incestuous  purpose.  In  view  of  the  prosecutrix's  testimony  in 
regard  to  the  defendant's  explanation  of  the  act  and  the  state- 
ment of  his  reasons  for  it,  we  cannot  say  that  it  was  irrelevant. 

There  is  no  merit  in  the  fifth  specification  of  error.  It  is 
defective  and  misleading  because  it  does  not  show  aU  that  was 
done  under  the  ruling  complained  of.  The  prosecutrix  was 
asked  if  she  told  her  brother  and  sisters  about  the  offence 
charged  in  the  indictment  at  the  time  of  it,  or  immediately  after 
its  commission,  and  she  replied  that  she  did  not,  but  added  that 
she  told  her  sisters  about  it  five  or  six  months  afterwards.  Tiie 
court  refused  to  allow  her  to  state  what  she  said  to  them,  be- 
cause upon  her  own  showing,  it  was  not  within  the  ruling  which 
limited  the  evidence  to  what  she  said  at  the  time  or  immediately 
after  the  offence  was  committed.  No  motion  was  made  by 
defendant's  counsel  to  strike  out  her  answer  or  so  much  of  it 
as  was  not  strictly  responsive  to  the  question,  nor  was  any 
suggestion  made  by  them  that  it  was  in  any  degree  prejudicial 
to  their  client.  In  fact  such  suggestion  could  not  have  been 
made  with  any  show  of  reason  for  it.  We  conclude  therefore 
that  there  is  nothing  in  the  fifth  specification  which  calls  for  a 
revei-sal  of  the  judgment. 

The  objection  to  the  ruling  complained  of  in  the  ninth  speci- 
fication of  error  is  that  the  evidence  offered  was  part  of  the 
commonwealth's  case  in  chief.  This  being  so,  the  admission 
of  it  in  rebuttal  is  not  assignable  in  error:  Finlay  v.  Stewaii, 
56  Pa.  188,  and  Brown  v.  Finney,  67  Pa.  214. 
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The  defendant  ought  not  to  object  to  what  the  proeecritrix 
said  to  her  grandmother  respecting  the  paternity  of  her  second 
child.  It  was  a  declaration  in  support  of  his  contention  regard- 
ing its  paternity  and  it  cannot  well  be  claimed  that  he  was  in- 
jured by  it. 

Judgment  affirmed. 


James  M.  Miller  et  al.,  Appellants,  v.  William  J. 
Baker  et  ux. 

Husband  and  wife — Deed— Resulting  trust — Possession  of  wife — Nokees 
of  trust— 'Act  of  April  22,  1856,  sec.  6. 

Where  a  deed  for  land  purchased  by  a  wife  and  paid  for  with  her 
money,  is  made  by  mistake  to  her  husband,  who  recognizes  her  title,  do 
resulting  trust  arises  which  mu^t  be  enforced  by  the  wife  against  the  hus- 
band within  tive  years,  under  the  act  of  April  22,  1856,  P.  L.  533. 

In  such  case,  the  possession  by  the  husband  and  wife  of  the  wife^s  land 
is  referable  to  her  title  and  the  marital  relation,  and  his  occupancy  of  it 
results  from  and  accords  with  his  relation  to  the  owner,  and  it  is  not  Id 
any  sense  adverse  to  hers,  nor,  as  between  them,  will  the  mere  continuance 
of  such  occupancy  for  any  space  of  time  operate  in  equity  or  Jt)y  force  of 
any  statute  as  an  extinguishment  or  bar  to  the  assertion  of  her  title. 

If  the  holder  of  a  legal  title,  subject  to  a  resulting  trust,  permits  the 
cestui  que  trust  to  occupy  and  enjoy  the  land  as  owner,  he  can  derire  no 
benefit  from  the  lapse  of  time. 

Purchasers  of  such  property  at  a  sheriff's  sale  under  a  judgment  against 
the  husband  with  notice  of  the  wife^s  equity  take  no  title  as  against  the 
wife. 

A  judgment  creditor  is  not  entitled  to  the  protection  of  the  purchaser  of 
a  legal  title  against  an  equitable  owner,  or  his  creditors,  or  to  any  adyan- 
tage  which  his  debtor  had  not. 

Argued  Oct.  16, 1894.  Appeal,  No.  255,  Oct.  T.,  1894,  by 
plaintiflEs,  from  judgment  of  C.  P.  Washington  Co.,  Nov.  T., 
1891,  No.  7,  on  verdict  for  defendant.  Before  Stebrett,  C.  J^ 
Green,  Williams,  McColltjm,  Mitohbll,  Dean  and 
Fell,  JJ.    Affirmed. 

Ejectment  for  a  tract  of  land  in  East  Bethlehem  township. 
The  facts  appear  by  the  former  report  of  the  case :  Miller  v. 
Baker,  160  Pa.  172. 
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When  Joanna  Baker  was  on  the  stand,  the  following  offer 
was  made : 

"  Now,  what  did  Mr.  Horton  state  or  ad\rise  you  at  that  time? 

*'  He  said  that— 

**  Objected  to  as  incompetent. 

**  We  propose  to  ask  the  witness,  to  prove  by  the  witness  that 
after  she  explained  what  she  wanted  and  why  she  wanted  it 
done,  Mr.  Horton  advised  her  it  could  only  be  done  by  having 
a  deed  made  by  Young,  a  new  deed ;  to  be  followed  by  evi- 
dence that  Young  had  then  disappeared  out  of  the  country, 
had  been  for  a  long  time  out  of  the  country,  and  perhaps  dead  ; 
this  as  evidence  also  upon  the  question  of  delay. 

*^  Objected  to  as  incompetent  and  irrelevant ;  it  doesn't  make 
any  difference  what  Mr.  Horton  advised. 

"  The  Court :  One  of  the  duties  of  the  defendant  in  this  case 
is  to  explain  the  reason  that  this  beneficial  owner  allowed  the 
title  to  remain  in  William  J.  Baker  as  long  as  she  did,  and  any 
advice  she  may  have  gotten,  whether  it  5vas  proper  advice  or 
improper  advice,  if  she  acted  upon  it  and  believed  it  to  be 
true,  I  think  is  competent  evidence,  and  the  objection  is  over- 
ruled, offer  admitted,  exception  noted  for  plaintiffs  and  bill 
sealed."  [8] 

*'  Have  you  any  recollection  as  to  the  object  stated  by  Mr. 
Horton  in  leaving  these  valuation  papers  there  at  that  time  ? 

**  Objected  to  as  incompetent. 

"  The  purpose  is  to  show  that  it  was  not  a  mere  idle  conver- 
sation, but  notice  of  the  appeals  from  the  assessment,  and  they 
then  raised  the  question  as  to  why  it  was  assessed  in  the  name 
of  William  J.  Baker. 

**  Objected  to  as  incompetent  and  irrelevant. 

"  Objection  overruled :  As  we  take  it,  the  declaration  of  Mrs. 
Baker,  in  the  presence  of  her  husband  in  regard  to  the  real 
ownership  of  this  property  is  competent;  and  it  is  also  of 
importance  and  competent  to  show  the  circumstances  under 
which  the  declaration  is  made ;  and  it  is  also  competent,  more- 
over, as  showing  under  what  circumstances  she  claimed  the 
property  in  the  presence  of  her  husband. 

*'  Offer  admitted,  exception  noted  for  plaintiff,  and  bill 
sealed."  [4] 

^^  Now,  Mrs.  Baker,  coming  back  to  this  question  in  your 
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examination,  direct  examination  two  years  ago ;  how  could  you 
understand  from  this  question — 

"  Objected  to  as  unnecessary  and  frivolous. 

"  I  was  going  to  ask  her  how  she  could  possibly  have  under- 
stood Mr.  GaiTison  to  mean  anything  else  than  the  occasion  of 
Mr.  Baker's  visit  to  Waynesburg  when  he  asked  her  this  ques- 
tion :  *  Now  what  aiTangement  was  made  between  you  and  your 
husband  in  regard  to  his  going  to  Waynesburg  to  attend  the 
partition  of  this  land,  that  is,  the  final  closing  up  of  it  on  the 
records  ? '  I  want  to  ask  her  how  she  could  possibly  understand 
that  he  meant  1858. 

"  Objected  to  as  incompetent. 

^^The  Court:  Tou  must  refer  that  to  the  jury;  I  do  not 
think  the  question  is  competent. 

^^ Joanna  Baker  being  upon  the  stand;  counsel  for  the 
plaintiffs  propose  to  ask  her  on  cross-examination,  she  having 
replied  to  a  previous  question  that  she  thought  the  time  about 
to  be  referred  to  was  1858,  how  she  could  have  so  thought  in 
view  of  the  question  asked  her  by  tho  counsel  on  direct  exam- 
ination two  years  ago,  which  question  was  this :  ^  Now,  what 
arrangement  was  made  between  you  and  your  husband  in  re- 
gard to  his  going  to  Waynesburg  to  attend  the  paiiition  of  this 
land  ;  that  is,  the  final  closing  up  of  it  upon  the  records  ; '  this 
for  the  purpose  of  affecting  her  credibility. 

"  Objected  to  because  the  only  proper  subject  of  inquiry  is 
whether  or  not,  as  a  matter  of  fact,  the  witness  did  at  the  time 
misunderstand  the  question  proposed  by  the  counsel  on  tiie 
trial ;  and  it  is  incompetent  now  to  inquire  of  her  as  to  her 
opinion,  mere  opinion  how  it  was  possible  for  her  to  misunder- 
stand the  question. 

*^  The  Court :  The  plaintiff  having  called  the  witness'  atten- 
tion to  her  testimony  on  the  former  trial,  which  they  allege  is 
different  from  what  she  testifies  to  now,  and  the  witness  bav 
ing  given  her  explanation  of  it,  whether  or  not  the  explanation 
is  a  satisfactory  one  or  not,  or  whether  it  is  impossible  to  be  a 
satisfactory  explanation,  is  not  for  this  witness  but  for  the  jury, 
and  that  question  is  referred  to  the  jury ;  if  it  was  impossible 
for  her  to  have  in  her  mind  what  she  now  says  was  in  her  mind, 
that  will  be  apparent  to  the  jury  from  what  has  been  asked  her 
and  her  answers. 
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*'  Objeotion  sustained,  exception  noted  for  plaintiffs,  and  bill 
sealed."  [6] 

Plaintiff's  points  were,  among  others,  as  follows : 

**  The  defendants  in  this  case  claim  that  the  deeds  made  by 
John  A.  Young  and  Henry  McKee  respectively  to  William  J. 
Baker  were  made  to  him  by  mistake;  and  that  these  deeds 
ought  now  to  be  permitted  to  be  reformed,  by  proof  that  they 
were  intended  by  all  the  respective  parties  to  them  to  have 
been  made  to  Joanna  Baker,  his  wife*  Beforo  the  jury  can 
reach  the  conclusion  that  such  a  reformation  of  these  deeds 
should  be  made,  they  must  be  clearly  satisfied,  not  beyond 
every  doubt,  for  that  is  impossible,  but  by  evidence  that  they 
find  not  only  to  be  credible,  but  of  such  weight  and  directness 
as  to  make  out  the  facts  alleged,  beyond  a  reasonable  doubt, 
that  it  WHS  the  intention  of  all  the  parties  to  the  deeds  referred 
to  that  they  were  to  have  been  made  to  Joanna  Baker.  An- 
9wer :  Refused ;  it  is  not  necessary  for  the  defendants  to  show 
that  John  A.  Young  and  Henry  McKee  intended  to  make  their 
respective  deeds  to  Joanna  Baker."  [2] 

"7.  If  the  jury  believe  that  the  lands  conveyed  by  John  A. 
Young  and  Henry  McKee  to  Wm.  J.  Baker  were  paid  for  with 
money  of  Joanna  Baker  his  wife,  and  further  find  that  within 
the  year  following  the  date  of  the  deeds  to  Wm.  J.  Baker 
thei-efor,  Mi*s.  Joanna  Baker  knew  that  the  title  was  in  the 
name  of  her  husband,  and  that  she  made  no  effort  for  a  period 
exceeding  twenty-five  years,  other  than  by  request  to  her  hus- 
band, to  have  the  title  placed  in  her  name,  then  she  cannot, 
after  such  lapse  of  time,  set  up  her  title  in  opposition  to  that 
of  her  husband's  creditora  because  such  claim,  so  asserted, 
would  be  in  fraud  of  the  rights  of  those  who  gave  credit  to 
Wm.  J.  Baker  upon  the  strength  of  the  said  title  being  in 
him ;  unless  they  find  from  the  evidence  that  the  plaintiffs  had 
notice  of  her  claim  of  ownei^hip,  prior  to  the  time  they  ex- 
tended such  credit  to  Wm.  J.  Baker.  Answer:  Refused.  It 
is  sufficient  if  the  plaintiffs  had  notice  of  her  claim  of  owner- 
ship before  the  time  of  the  sheriff's  Siile."  [6] 

*'  8.  Upon  all  the  evidence  in  the  case,  and  the  law  govern- 
ing it,  the  verdict  of  the  jury  must  be  for  the  plaintiffs.  An- 
$wer:  Refused."  [1] 

Defendant's  point  was  among  others  as  follows : 
Vol.  clxvi— 27 
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*'l.  Any  declamtions  which  William  J.  Baker  may  have 
made,  out  of  the  presence  of  Joanna  Baker  and  without  her 
knowledge  or  authoiity,  asserting  ownership  in  himself  of  the 
lands  in  controvei-sy,  are  not  evidence  in  themselves,  as  against 
Mrs.  Baker,  that  he  had  such  ownership.  If  the  jury  believe 
that  any  such  declarations  were  made  by  him,  they  are  to  be 
considered  only  as  they  may  bear  upon  the  weight  and  credit 
to  be  given  to  his  own  testimony.    Annoer:  Affirmed."  [7] 

Verdict  and  judgment  for  defendants.    Plaintiffs  appealed. 

JErrors  assiffned  were  (1,  2,  6,  7,)  instructions ;  (8,  4,  5,) 
rulings  on  evidence,  quoting  instructions,  and  bill  of  excep- 
tions. 

ff,  M.  Dougan^  M.  L,  A,  McCrachens^  B.  L.  McCrackens  and 
James  Q.  McQiffen  with  him,  for  appellants,  cited:  Wylie  v. 
Mansley,  182  Pa.  66 ;  Woods  v.  Farmare,  10  Watts,  204 ;  Todd 
v.  Campbell,  82  Pa.  252 ;  Hart  v.  Carroll,  85  Pa.  510 ;  Murray 
v.  New  York,  etc.  R.  R.,  108  Pa.  44;  Young's  Est,  187  Pa, 
441 :  Earnest's  Ap.,  106  Pa.  810 ;  Richards  v.  Elwell,  48  Pa. 
862 ;  Halsey  v.  Tate,  52  Pa.  811 ;  Fox  v.  Lyon,  83  Pa.  481 
Irwin  v.  Cooper,  92  Pa.  298 ;  Strimpfler  v.  Roberts,  18  Pa.  283 
Bellas  v.  Levan,4  Watts,  294;  McBarron  v.  Glass,  80  Pa.  133 
Christy  v.  Sill,  95  Pa.  884;  Hayes's  Ap.,  128  Pa.  123;  Mc 
Giiiitj'v.  McGinity,  68  Pa.  88;  Earnest's  Ap.,  106  Pa.  319 
Kistler's  Ap.,  73  Pa.  898;  Silliman  v.  Haas,  151  Pa.  61 
Hoover  v.  Hoover,  129  Pa.  201 ;  Wylie  v.  Mansley,  182  Pa, 
68 ;  Young's  Est.,  187  Pa.  441 ;  Reno  v.  Moss,  120  Pa.  49 
Boyertown  Nat  Bank  v.  Hartman,  147  Pa.  562 ;  Honesdale 
Glass  Co.  V.  Storms,  125  Pa.  268;  Hartley's  Ap.,  108  Pa.  23 
McBarron  v.  Glass,  80  Pa.  188 ;  Hess  v.  Calender,  120  Pa. 
189 ;  Beeson  v.  Porter,  155  Pa.  579 ;  Reigle  v.  Sieger,  2  Pen 
rose  &  Watts,  840 ;  Hollenberger  v.  Yaukey,  145  Pa.  186 ;  Wil- 
liams V.  White,  85  Pa.  514;  Dech  v.  Gluck,  47  Pa.  407 
Stecker  v.  Shimer,  5  Whart.  459 ;  Steckel  v.  Koons,  102  Pa. 
493 ;  Beckford  v.  Wade,  17  Vesey,  97 ;  Sower  v.  Weaver,  78 
Pa.  448 ;  Erie  &  W.  R.  R.  v.  Knowles,  117  Pa.  77 ;  Bitner  v. 
Boone,  128  Pa.  567  ;  Yost  v.  Mensch,  141  Pa.  88 ;  PhiUips  v. 
Meily,  106  Pa.  536 ;  Hoffman  v.  R.  R.,  157  Pa.  195 ;  Van 
Voorhis  v.  Rea  Bros.,  158  Pa.  22;  Moore. v.  Small,  19  Pa.  471; 
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act  of  May  20,  1891,  P.  L.  101;  Stine  v.  Shark,  1  W.  &  S. 
195 ;  Martin  v.  Berens,  67  Pa.  469 ;  Spencer  v.  Colt,  89  Pa. 
314 ;  Murray  v.  New  York  etc.  R.  R.,  103  Pa.  86 ;  Sylvius  v. 
Kosek,  117  Pa.  67  ;  Boyertown  Nat.  Bank  v.  Hartman,  147  Pa. 
658 ;  Brawdy  v.  Brawdy,  7  Pa.  167 ;  Poorman  v.  Kilgore,  26 
Pa.  371 ;  McBanon  v.  Glass,  80  Pa.  188;  Brobst  v.  Ruff,  100 
Pa.  91 ;  Beihofer  v.  Loeffert,  169  Pa.  866 ;  Young  v.  Senf t, 
153  Pa.  362;  1  Gi*eenleaf  Ev.,  sec.  442;  Penna.  R.  R.  v.  Fort- 
ney,  90  Pa.  828. 

Boyd  Orumrine^  J.  M.  Oarriion^  J.  L  Brawnsony  Jr.^  and  H. 
E,  Crumrine  with  him,  for  appellees,  cited :  Wylie  v.  Mansley, 
132  Pa.  66;  Young's  Est.,  137  Pa.  488 ;  Strimpfler  v.  Roberts, 
18  Pa.  283 ;  Becktord  v.  Wade,  17  Ves.  97 ;  Richards  v.  Elwell, 
48  Pa.  861 ;  Irwin  v.  Cooper,  92  Pa.  298 ;  McBarron  v.  Glass, 
30  Pa.  133 ;  act  of  April  22, 1866,  P.  L.  632 ;  Christy  v.  Sill, 
95  Pa.  380 ;  Miller  v.  Baker,  160  Pa.  178 ;  Clark  v.  Trindle, 
62  Pa.  492;  WUliard  v.  WiUiai-d,  66  Pa.  119;  Douglass  v. 
Lucas,  63  Pa.  9;  Smith  v.  Tone,  68  Pa.  158;  McNinch  v. 
Trego,  73  Pa.  62;  McLaughlin  v.  Fulton,  104  Pa.  161;  Rodg- 
el-s  V.  Gibson,  4  Y.  Ill ;  Heister  v.  Furtner,  2  Binn.  40 ;  Cover 
V.  Black,  1  Pa.  493 ;  Watson  v.  Willard,  9  Pa.  89 ;  Reed's  Ap., 
13  Pa.  476;  Shryock  v.  Waggoner,  28  Pa.  430;  Brown  v. 
Carey,  149  Pa.  134 ;  Armstrong  v.  Levan,  109  Pa.  177 ;  Mil- 
ler  V.  Baker,  160  Pa.  172;  Logan  v.  Eva,  144  Pa.  812;  Light 
v.  Zeller,  144  Pa.  670 ;  Honesdale  Glass  Co.  v.  Storms,  126 
Pai.  268;  Tripner  v.  Abmhams,  47  Pa.  229;  Flick  v.  Devries, 
60  Pa.  266 ;  Church  v.  Ruland,  64  Pa.  441 ;  Reno  v.  Moss, 
120  Pa.  67 ;  Hess  v.  Calender,  120  Pa.  188 ;  Fox  v.  Lyon,  27 
Pa.  16 ;  Phillips  v.  Meily,  106  Pa.  636 ;  Sower  v.  Weaver,  78 
Pa.  448 ;  Erie  etc.  R.  R.  v.  Knowles,  117  Pa.  77 ;  Bitner  v. 
Boone,  128  Pa.  667 ;  Yost  v.  Meiisch,  141  Pa.  73  ;  SnevUy  v. 
Wagner,  8  Pa.  396 ;  Kinzer  v.  Mitchell,  8  Pa.  64 ;  McMillan's 
Ap.,  62  Pa.  486;  Thompson  v.  Stitt,  66  Pa.  166;  act  of 
April  22, 1866,  P.  L.  633 ;  Maffitt  v.  Rynd,  69  Pa.  880 ;  Ever- 
lijirt's  Ap.,  106  Pa.  349;  Hess's  Ap.,  112  Pa.  168  ;  Boyertown 
N.  Bank  v.  Hartman,  147  Pa.  658 ;  Young  v.  Senf  t,  163  Pa.  862. 

Opinion  by  Mb.  Justice  McCollum,  Feb.  26, 1894 : 

We  reversed  the  former  judgment  in  this  case  because  the 
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court  below  rejected  the  plaintiflf's  offers  to  prove  acts  and 
declarations  of  William  J.  Baker  inconsistent  with  and  tending 
to  discredit  his  testimony.  We  were  then  asked  to  reverse  the 
judgment  on  the  broader  ground  that,  upon  the  evidence  in  the 
case  and  the  law  applicable  to  it,  the  court  should  have  directed 
the  jury  to  find  for  the  plaintifiEs.  This,  for'reasons  then  stated, 
we  declined  to  do.  We  thought  the  evidence  was  suflScient  to 
establish  a  resulting  trust,  and  that  the  sii^th  section  of  the  act 
of  April  22, 1856,  was  not  applicable  to  the  case  of  a  cestui  que 
trust  in  possession.  We  thought  also  that  the  plaintiffs  being 
purchasers  at  a  sheriff^s  sale  upon  a  judgment  against  the  trus- 
tee, and  having  notice  of  the  trust,  acquired  such  title  only  as 
their  debtor  had  and  could  enforce  against  the  cestui  que  trust. 
This  appeal  invites  us  to  reconsider  these  conclusions  and  to 
hold  that  upon  all  the  evidence  in  the  case  and  the  law  govern- 
ing it,  the  plaintiffs  are  entitled  to  recover  the  land  in  dispute. 
In  accordance  with  their  request,  we  have  carefully  read  and 
duly  considered  all  the  testimony  with  a  view  to  determine 
whether  it  is  sufficient  to  authorize  a  finding  of  the  facts  essen- 
tial to  the  existence  of  a  resulting  trust.  It  occupies  888  pages 
of  their  paper-book,  and  it  would  serve  no  useful  purpose  to 
insert  it,  or  any  portion  of  it,  in  this  opinion.  It  relates  prin- 
cipally to  the  ownership  of  the  money  with  which  the  farm  was 
purchased,  to  the  understanding  between  the  husband  and  wife 
in  reference  to  the  purchase,  and  to  the  alleged  mistake  in  the 
deeds.  We  think  it  is  clearly  sufficient  to  warrant  a  finding 
that  the  farm  was  purchased  for  the  wife  and  with  her  money 
upon  an  undei-standing  between  her  and  her  husband  that  she 
should  receive  the  title  to  it,  and  further,  that  the  deeds  were 
made  to  him  without  her  knowledge,  and  by  mistake.  Two 
juries  have  found  these  facts,  under  careful  and  correct  instruc- 
tions in  regard  to  the  character  of  the  evidence  required  to 
establish  them.  The  facts,  so  found,  raised  a  resulting  trust  in 
favor  of  the  wife.  By  virtue  of  them  she  became  the  beneficial 
owner  of  the  farm,  and  her  husband  became  a  trustee  of  the 
legal  title  for  hei*. 

We  do  not  care  to  add  anything  to  what  was  said  in  our  for- 
mer opinion  respecting  the  wife's  possession  of  her  farm,  her 
husband's  continued  acknowledgment  of  her  claim  to  it,  and 
the  relation  of  the  act  of  April  22, 1856,  to  the  case.    It  is  clear 
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that  under  the  circumstances  shown,  the  husband  could  not 
have  successfully  maintained  that  his  wife's  title  was  extin- 
guished by  her  laches.  Aside  from  the  common  law  rule  that 
laches  cannot  be  imputed  to  a  married  woman  during  coverture 
we  have  in  this  case  his  continuous  recognition  of  his  wife's 
title  which  alone  would  defeat  any  claim  by  him  on  this 
ground.  In  Clark  v.  Trindle  et  al.,  52  Pa.  492,  as  in  this  case, 
there  was  a  resulting  trust  arising  from  the  payment  of  the  pur- 
chase money,  and  it  was  sustained  after  the  lapse  of  twenty-five 
yeai-s.  In  that  case  the  heirs  of  the  trustee  brought  ejectment 
against  the  widow  of  the  cestui  que  trust,  and  she  defended  her 
possession  on  the  gi*ound  that  her  husband  paid  the  purchase 
money  and  his  mother  to  whom  the  deed  was  made  was  a  mere 
trustee  of  the  legal  title  for  him.  In  Douglass  v.  Lucas,  63  Pa. 
9,  Shabswood,  J.,  said :  "  There  is  great  reason  and  justice  in 
holding  that  when  the  holder  of  a  legal  title,  subject  to  a  result- 
ing trust,  permits  the  cestui  que  trust  to  occupy  and  enjoy  the 
land  as  owner,  that  he  shall  derive  no  benefit  from  the  lapse  of 
time."  But  inasmuch  as  the  plaintiffs  appear  to  think  they 
acquired  by  their  purchase  greater  rights  against  the  cestui  que 
trust  than  their  debtor  had,  a  brief  reference  to  some  of  our 
decisions  on  this  point  is  deemed  proper.  Their  position  in 
regard  to  the  property  in  dispute  is  clearly  and  correctly  defined 
in  the  following  excerpts  from  the  opinion  of  Chief  Justice  Gib- 
son in  Reed's  Appeal,  13  Pa.  475 :  "  If  anything  is  settled  by 
i*eason  and  authority,  it  is  that  a  judgment  creditor  is  not  enti- 
tled to  the  protection  of  a  purchaser  of  the  legal  title  against  an 
equitable  owner  or  his.  creditors,  or  to  any  advantage  which  his 
debtor  had  not."  .  .  .  "It  has  always  been  supposed  that  notice 
of  a  resulting  trust,  or  an  incumbrance,  is  early  enough  at  the 
sheriff's  sale  of  the  legal  title ;  but  if  the  judgment  creditor  had 
the  immunity  of  a  purchaser,  notice  would  then  be  too  late  to 
impair  the  value  of  his  security.  A  sheriff's  vendee  with  notice 
buys  exactly  what  the  judgment  creditor  can  sell ;  and  if  he 
can  sell  no  more  than  the  interest  of  the  debtor,  it  follows  that 
he  stands  in  the  place  of  the  debtor : "  See  also  Shryock  v.  Wag- 
goner, 28  Pa.  480;  Smith  v.  Tome,  68  Pa.  158,  and  McLaugh- 
lin v.  Fulton,  104  Pa.  161,  to  the  same  effect.  We  would  not 
have  cited  any  of  the  long  list  of  cases  in  which  this  familiar 
principle  has  been  recognized  and  enforced  but  for  the  persist- 
ence of  the  plaintiffs  in  ignoring  it. 
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We  are  not  convinced  of  error  in  the  rulings  complained  of 
in  the  third,  fourth  and  fifth  specifications,  or  in  the  instructions 
in  regard  to  the  effect  of  the  acts  and  declarations  of  Wm.  J. 
Baker  inconsistent  with  his  testimony.  It  follows  from  these 
views  that  we  overrule  all  the  specifications. 

Judgment  affirmed. 


George  S.  Gandy,  Administrator  of  Harrison  Bobbins, 
deceased,  v.  Frederick  S.  Dickson  et  al.,  Appellants. 

Landlord  and  tenant— Distress  after  death  qf  tenant. 

A  landlord  has  no  light  to  make  a  distress  for  rent  after  the  death  of 
the  tenant.  This  rule  is  not  affected  by  stipulations  in  the  lease  that  goods 
should  be  liable  for  distress  for  thiity  days  after  removal  from  the  prem- 
ises, and  that  the  lights  of  the  paities  should  extend  to  their  heii-s,  execu- 
tors, administrators  and  assigns. 

Argued  Jan.  14,  1895.  Appeal,  No.  68,  July  T.,  1894,  by 
defendants,  from  judgment  of  C.  P.  No.  4,  Philadelphia  Co., 
June  T.,  1892,  No.  861,  on  verdict  for  plaintiff.  Before  Steb- 
BETT,  C.  J.,  Geeen,  Williams,  McCollum,  Mitchell,  Dean 
and  Fell,  J  J.    Affirmed. 

Replevin  for  goods  distrained  for  rent.     Before  Arnold,  J. 

At  the  trial,  attorneys  for  plaintiffs  and  defendants  agreed 
that  if  witnesses  were  called  they  would  establish  by  their  testi- 
mony the  following,  to  wit:  That  Hugh  S.  Dickson  died  17th 
October,  1887;  that  Harrison  Bobbins  died  11th  June,  1892; 
and  that  George  S.  Gandy  was  duly  appointed  administrator  of 
decedent's  goods  and  chattels.  That  on  24th  July,  1892,  one 
quarter-yearly  installment  of  the  rent,  amounting  to  $1,450,  of 
the  demised  premises,  and  issuing  thereout,  became  due  and 
payable  by  the  terms  of  the  said  lease  to  the  avowants. 

That  George  S.  Gandy,  as  administrator  aforesaid,  entei-ed 
upon  the  demised  premises,  and  within  thirty  days  after  the 
24th  of  July,  1892,  caused  to  be  removed  part  of  the  goods 
therefrom,  and  into  premises  924  Chestnut  street,  Philadelphia, 
and  that  most  of  the  goods  were  so  removed  between  the  said 
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24th  July,  1892,  and  11th  June,  1892,  and  that  a  small  part  of 
the  goods  levied  on  wei"e  on  the  demised  premises  at  the  time 
of  the  levy. 

That  the  removal  of  the  goods  by  the  plaintiff  as  adminis- 
trator from  916  Chestnut  street  was  for  the  purpose  of  admin- 
istering his  decedent's  estate  by  selling  the  goods,  and  with 
the  proceeds,  paying  the  decedent's  debts. 

That  the  distress  warrant  issued  and  was  levied  12th  August, 
1892,  on  the  goods  so  removed  to  924  Chestnut  street,  and 
that  their  value  was  $1,500. 

The  lease  between  Frederick  S.  Dickson  and  Harrison  Rob- 
bins  was  dated  July  1, 1885. 

At  the  first  trial  a  verdict  was  I'endered  for  defendiints. 
This  was  set  aside,  (3  Dist  Reps.  411,)  Arnold,  J.,  filing  the 
following  opinion : 

"Harrison  Robbins  was  tenant  of  916  Chestnut  street,  under 
a  yearly  lease,  at  $5,800  a  year,  payable  quarterly  on  the  24tii 
of  January,  April,  July,  and  October.  It  was  agreed  in  the 
lease  that  all  goods  on  the  premises,  and  for  thirty  days  after 
removal  therefrom,  should  be  liable  to  distress  for  rent.  Mr. 
Robbins  died  June  11, 1892,  and  letters  of  administration  on 
his  estate  were  gi-anted  to  the  plaintiff,  who  removed  the  goods 
from  916  to  924  Chestnut  street,  for  the  purpose  of  selling  the 
same  and  applying  the  proceeds  to  the  payment  of  the  dece- 
dent's debts.  A  quarter's  rent  fell  due  on  July  24,  1892,  and 
on  August  12, 1892,  the  landlords  distrained  therefor  on  the 
goods  of  the  intestate  at  Nos.  916  and  924  Chestnut  street,  to 
the  last  of  which  places  most  of  the  goods  had  been  removed 
between  June  11  and  July  24,  1892.  The  plaintiff  there- 
upon commenced  this  action  of  replevin,  and  the  question  is 
whether  the  distress  was  lawful. 

"  The  right  of  distress  comes  from  the  civil  law,  under  which 
land  that  was  let  to  a  tenant  was  considered  as  hypothecated 
and  held  in  pledge  to  pay  the  rent,  and  the  whole  profits  aris- 
ing from  the  land  were  liable  to  be  sold  for  the  payment  and 
satisfaction  of  the  rent :  Oilbert  on  Rents,  pages  8,  26,  92 ; 
Taylor  on  Landlord  and  Tenant,  section  566.  At  tlie  com- 
mon L\w  a  distress  for  rent  could  not  be  made  after  the  termi- 
nation of  the  relation  of  landlord  and  tenant,  which  might 
happen  by  the  death  of  either,  and  therefore  the  statute  of 
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8  Anne,  chap.  14  (1710),  was  passed,  to  give  a  remedy  to  the 
landlord,  by  enacting  that  his  executor  might  distrain  within 
six  months  after  the  tei-mination  of  the  lease,  but  during  the 
possession  of  the  tenant  from  whom  9uch  arrears  became  due. 
These  italicized  words  were  omitted  from  our  Pennsylvania 
statute  of  March  21, 1772,  which  re-enacts  the  statute  of  Anne, 
probably  because  they  were  considei'ed  superfluous  and  merely 
declamtory  of  existing  law :  Clififord  v.  Beems,  8  Watts,  246. 
The  English  statute  limits  the  right  of  the  executor  of  a  land- 
lord to  distrain  to  six  months  after  his  death,  while  the  right 
of  the  executor  to  distrain  under  our  statute  is  without  limit 
as  to  the  time  wlien  it  may  be  exercised :  Moss'  Ap.,  35  Pa. 
162;  Lewis's  Ap.,  66  Pa.  812.  So  much  as  to  the  right  of 
the  landlord  to  distrain. 

"  As  to  the  liability  to  distraint,  another  question  arises,  and, 
notwithstanding  the  eaiiy  decisions  in  England,  the  law  may 
now  be  considered  as  well  settled  there  that  there  is  no  right 
to  distrain  in  a  case  like  this.  In  Bradby  on  Distresses,  77,  it 
is  said  that  as  a  distress  is  in  the  nature  of  a  remedy  upon  the 
land,  if  the  tenant  be  dead  the  goods  of  the  deceased  remain- 
ing thereon  may  be  distrained  in  the  hands  of  his  executor  or 
administrator  for  rent  accruing  before  and  after  his  death. 
For  this  the  author  cites  Bolton  v.  Canham,  executor,  PoUex- 
fen,  126  (25  and  26  Car.  II.,  A.  D.  1675),  which  was  not  a 
proceeding  on  a  distress,  but  an  action  against  an  executor  for 
rent  in  arrear,  and  the  dispute  was  over  a  question  of  priority 
in  the  distribution  of  the  personal  estate  of  a  decedent.  Another 
case  cited  by  Bradby  is  Braithwaite  v.  Cooksej%  1  H.  Black- 
stone,  465  (1790),  decided  per  curiam^  and  without  reasons 
assigned.  Ou  looking  at  the  arguments  in  behalf  of  the  suc- 
cessful landlords  we  find  it  based  on  three  English  statutes, 
neither  of  which,  however,  by  express  words  or  fair  infei'ence, 
confers  a  right  on  the  landlord  to  distrain  on  the  goods  of  a 
deceased  tenant.  Perhaps,  however,  the  reason  given  by  the 
court  of  appeals  of  New  Jersey  was  the  ti*ue  reason  of  the  old 
law.  That  coui*t  said  that  ^^  under  the  old  law  it  was  a  mere 
struggle  among  the  creditors  for  priority,  and  the  law  was 
indifferent  who  succeeded:"  Wood  v.  Hopkins,  1  Penning- 
ton, 692.  In  Turner  v.  Barnes,  2  Best  &  Smith,  110  E.  C.  L. 
435  (1862),  Braithwaite  v.  Cooksey  was  declared  not  to  fur- 


Digitized  by  VjOOQ IC 


GANDY,  Admr.,  v.  DICKSON  et  al.  425 

1895.]  Opinion  of  Court  below. 

nish  a  precedent  to  be  foUawed,  and  it  was  decided  that  when 
a  tenant  at  will  at  a  yearly  rent  died  owing  rent  in  arrear,  and 
the  day  after  his  death  the  landlord  distrained,  the  house  being 
occupied  by  the  lessee's  servants,  the  distress  was  unlawful. 
A  modern  English  writer  (Foa  on  Landlord  and  Tenant,  on 
page  408)  well  expresses  the  law  when  he  says  that  the  right 
to  distmin  after  the  death  of  the  tenant  must  be  limited  to  the 
case  in  which  the  personal  representative  becomes  tenant  under 
the  lease  in  his  testator's  place,  and  the  arrears  distrained  for 
have  not  actually  fallen  due  until  after  the  death. 

^^  The  question  has  been  considered  and  decided  in  two  cases 
in  this  state,  in  the  first  of  which,  Hoskins  v.  Houston,  2  Clark, 
489  (1844),  Judge  Lewis,  in  the  common  pleas,  held  that  a 
landlord  has  no  right  to  distrain  for  rent  after  the  death  of  the 
tenant.  Judge  Lewis'  opinion  is  an  elaborate  dissertation  upon 
the  law  on  this  subject,  and  he  comes  to  the  conclusion  that 
since  our  acts  of  1772,  1794,  and  1834,  providing  for  the  dis- 
tribution of  a  decedent's  estate,  no  priority  can  be  obtained  by 
a  distress  levied  after  the  death  of  a  tenant.  The  other  case 
is  Stahlman's  Est.,  26  Pitts.  L.  J.  113  (1879),  in  which  Judge 
Hawkins,  of  the  orphans'  court  of  Allegheny  county,  issued 
an  injunction  to  prevent  a  landlord  from  proceeding  by  a  dis- 
tress for  rent  after  the  death  of  the  tenant. 

"  We  have  not  overlooked  the  agreement  in  the  lease  in  this 
case  that  the  goods  on  the  premises  should  be  liable  for  rent 
for  thii-ty  days  after  their  removal  from  the  premises,  but  con- 
sider that  this  applies  merely  to  a  removal  during  the  life  of 
the  tenant ;  nor  the  other  agreement  in  the  lease,  that  the  rights 
and  liabilities  of  either  of  the  parties  shall  extend  to  the  heirs, 
executors,  administrators,  successors,  and  assigns  of  such  party. 
The  tenant  cannot,  by  any  such  agreements,  deprive  other 
parties  of  their  right  to  have  the  personal  estate  of  a  decedent 
administered  according  to  the  statute  of  distributions  without 
any  preference  other  than  those  given  by  it. 

"  It  is  a  rule  without  an  exception,  said  Chief  Justice  Gibson, 
in  Pierce  v.  Scott,  4  W.  &  S.  344,  that  a  landlord  cannot  dis- 
train goods  which  are  in  the  custody  of  the  law ;  and  Judge 
LoWRiE,  in  Mickle's  Admr.  v.  Miles,  1  Grant,  320,  said  that 
the  goods  of  a  deceased  lessee  are  not  liable  to  distress.  The 
act  of  February  24, 1834,  which  gives  the  landlord  the  second 
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preference  iu  distribution  would  be  neutralized  if  the  landlord 
could  by  a  distress  obtain  the  first  place  as  to  goods  on  the 
demised  premises.  Thei-e  would  be  no  necessity  for  giving  the 
landlord  a  second  preference  as  to  such  goods  if  he  could  by  a 
distraint  obtain  a  priority  over  all  other  creditors.  The  insol- 
vency of  the  deceased  tenant  makes  no  difference  in  the  appli- 
cation of  tlie  law,  which  was  intended  principally  for  just  such 
cases;  for  if  the  estate  were  solvent  the  preferences  would  not 
consume  the  estate  before  all  the  creditors  were  paid.  In  the 
language  of  Judge  Woodward,  in  Mosses  Ap.,  36  Pa.  162,  no 
attentive  reader  can  doubt  that  the  legislature  meant  to  sub- 
stitute the  landlord's  claim  on  the  proceeds  of  an  execution  or 
administi-ation  for  his  right  of  distress.  As  death  brings  admin- 
istration, the  same  as  judgment  brings  execution  and  levy,  with 
their  preferences  and  equalities,  it  is  not  in  the  power  of  parties 
to  defeat  the  rights  of  creditors  which  are  vested  in  them  by 
law.  Upon  the  death  of  a  tenant  his  personal  estate  is  placed 
at  once  in  the  grasp  of  the  law,  and  no  creditor  can  obtain  any 
advantage  over  another,  either  by  distraint,  execution,  or  agree- 
ment. 

"  The  verdict  in  favor  of  the  defendants  being  erroneous,  it 
is  therefore  set  aside  and  a  new  trial  granted." 

At  the  second  trial,  the  court  gave  binding  instructions  for 
plaintiff. 

Verdict  and  judgment  for  plaintiff.    Defendant  appealed. 

Errors  assigned  were  above  instructions. 

E.  Hunn  Hanson  for  appellants,  cited :  Act  of  Feb.  24,  1834^ 
P.  L.  84 ;  Gi-atz  v.  Bayard,  11  S.  &  R.  41 ;  Laughlin  v.  Lorenz, 
48  Pa.  276 ;  Leafs  Ap.,  105  Pa.  505 ;  Hopkins  v.  Houston,  2 
Clark,  489 ;  Mickle  v.  Miles,  1  Gr.  820 ;  Stahlman's  Est,  26 
Pitts.  L.  J.  112;  Wood  v.  Hopkins,  1  Pennington,  689;  Tui^ 
ner  v.  Barnes,  2  Best  &  Smith,  485 ;  Braithwaite  v.  Cooksey, 
1  H.  Bl.  465;  Moss's  Ap.,  85  Pa.  162. 

John  G.  Johnson^  Frank  P.  Prichard  with  him,  for  appellee, 
cited :  Act  of  February  24, 1834,  sec.  35,  P.  L.  80. 

Opinion  by  Mr.  Justice  McCollitm,  Feb.  25, 1895 : 
We  think  the  learned  judge  of  the  court  below  reached  a 
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correct  conclusion  in  this  case  and  gave  good  reasons  for  it. 
The  contention,  briefly  stated,  concerns  the  right  of  the  legal 
representatives  of  a  deceased  lessor  to  distrain  for  rent  due, 
the  goods  and  cliattels  of  his  deceased  lessee  in  the  hands  of 
the  administrator  of  the  latter.  They  base  their  claim  of  a 
right  so  to  do  upon  the  lease  which  created  the  relation  of 
landlord  and  tenant  between  the  decedents,  and  by  its  terms 
extended  to  their  respective  "  heirs,  executors,  administrntoi-s, 
successors  and  assigfns,''  their  respective  rights  and  liabilities 
under  it.  The  right  of  distress  as  defined  by  the  lease  was 
exercisable  on  the  nonpayment  at  maturity  of  any  quarter's 
rent,  and  included  goods  while  on  the  premises  and  for  thirty 
days  after  their  removal  therefrom.  It  is  undisputed  that  the 
goods  replevied  in  this  case  were  disti-ained  by  the  legal  repre- 
sentatives of  the  lessor  while  in  the  custody  and  under  the 
control  of  the  administrator  of  the  lessee,  and  the  question  to 
be  decided  is  whether  the  distress  was  authorized  by  the  pro- 
visions of  the  lease  to  which  reference  has  been  made.  The 
distrainors  have  not  brought  to  our  notice  any  decision  of  this 
court  which  directly  sustains  their  claim  nor  do  we  know  of 
any.  They  have  cited  Gratz  v.  Bayard,  11  S.  &  R.  41 ; 
Laughlin  v.  Lorenz,  48  Pa.  275,  and  Leafs  Appeal,  106  Pa.  505, 
as  analogous  in  principle  to  the  case  at  bar.  In  the  fii*st  case 
cited,  it  was  held  that  by  express  agreement  a  partnership  may 
continue  after  the  death  of  one  of  the  partners,  and  further, 
that  upon  the  assignment  by  the  survivor  of  the  firm  effects 
for  the  benefit  of  creditors,  the  whole  partnership  fund  includ- 
ing what  was  contributed  thereto  by  the  deceased  partner's 
estate,  passed  to  the  assignee  and  was  applicable  to  the  part- 
nership debts.  Laughlin  v.  Lorenz  decided  that  the  legal 
representatives  of  a  deceased  partner  may  carry  on  the  busi- 
ness for,  and  bind  the  estate,  where  a  covenant  to  that  effect 
existed  in  the  articles  of  copartnership,  or  he  directed  by  will 
that  it  should  be  done.  Leafs  Appeal  recognized  the  validity 
of  a  stipulation  in  the  copartnership  articles  for  the  continu- 
ance of  the  firm  after  the  death  of  a  member,  and  enforced  the 
principle  that  duiing  the  continuance  of  it  real  estate  consti- 
tuting a  part  of  the  partnership  fund  must  be  regarded  as  per- 
sonalty, subject,  however,  to  the  qualification  that  one  partner 
cannot  dispose  of  the  fii*m  interest  in  it,  unless  specially  author- 
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ized  to  do  so.  These  cases  acknowledge  and  sustain  the  power 
to  create  a  partnership  which  may  survive  the  death  of  one  of 
its  members.  The  exercise  of  the  power  may  postpone  the 
recovery  by  the  estate  of  the  deceased  partner  of  a  possible 
asset  ascertainable  on  the  dissolution  of  the  partnership  and 
the  liquidation  of  its  affairs,  and  it  may  perhaps,  diminish  the 
same,  but  such  asset  when  recovered  is  on  the  footing  of  other 
assets  of  the  estate,  as  regards  distribution  among  creditors. 
It  is  believed  thei-efore  that  the  cases  cited  do  not  govern  the 
case  at  bar,  nor  afford  material  assistance  in  the  decision  of  the 
question  involved  in  it.  The  distrainors  had  no  lien  on  the 
goods,  for  rent,  in  the  lifetime  of  the  decedent,  and  at  his  death 
they  passed  to  his  administrator  as  other  assets  of  the  estate 
did.  His  custody  of  them  was  lawful,  and  for  the  puiposes  of 
administration.  It  was  his  duty  to  apply  them  to  the  payment 
of  the  decedent's  debts  in  the  order  prescribed  by  the  statute. 
In  this  order,  funeral  expenses,  medicine  furnished  and  medi- 
cal attendance  given  during  the  last  illness  of  the  decedent, 
and  servants'  wages  not  exceeding  one  year,  constitute  the  fii'st 
class  and  have  precedence ;  rents  not  exceeding  one  year  form 
the  second  class,  and  all  other  debts  belong  to  the  third  class, 
^^  except  debts  due  to  the  commonwealth  which  shall  be  last 
paid."  It  is  possible  that  the  order  thus  pi*escribed  may  be 
qualified  as  to  assets  on  which  there  are  liens  acquired  in  the 
lifetime  of  the  decedent,  but  as  no  liens  of  this  character 
appear  in  the  case  befoi'e  us,  the  qualification  suggested  does 
not  require  present  consideration.  Our  conclusion  is,  that  the 
distress  of  which  this  litigation  is  the  outcome  was  not  wa^ 
ranted  by  the  lease,  and  was  in  plain  violation  of  the  laws  gov- 
erning the  administration  and  distribution  of  the  estates  of 
decedents. 

We  do  not  consider  it  necessaiy  to  add  anything  farther  to 
what  was  well  said  by  the  learned  judge  of  the  court  below  in 
vindication  of  the  judgment  entered  there. 

Judgment  affirmed. 
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Jones  Snyder  to  use,  Appellant,  v.  Hannah  Schmick. 

Exemption— Debtors— EonectUion— Notice. 

The  defendant  in  an  execution,  whose  i*eal  estate  is  about  to  be  sold,  is 
not  barred  by  a  delay  of  ten  days  in  making  his  claim  of  exemption, 
where  the  sale  has  not  thereby  been  delayed,  nor  costs  incurred  that 
might  have  been  avoided  by  an  earlier  presentation  of  the  claim. 

Argued  Feb.  5,  1895.  Appeal,  No.  49,  July  T.,  1894,  by 
plaintiff,  from  order  of  C.  P.  Lehigh  Co.,  Jan  T.,  1890,  No.  228, 
dismissing  exceptions  to  appmisement  for  debtor's  exemption. 
Before  Sterrett,  C.  J.,  Green,  Williams,  Mitchell  and 
Dean,  JJ.    AflBrmed. 

Exceptions  to  appraisement  for  debtor's  exemption. 

From  the  record  it  appeared  that  Hannah  Schmick,  on 
March  5,  1890,  executed  a  judgment  note  for  $870  containing 
waiver  of  condemnation  for  purchase  money  of  a  house  and  lot 
of  ground  situate  in  Weisenburg  township,  Lehigh  county. 
When  judgment  was  entered  the  defendant  owned  an  adjoining 
ti-act  of  hind  upon  which  this  judgment  also  became  a  lien. 
On  December  16, 1893,  execution  was  issued  with  this  direction 
indorsed  thereon : 

"P.  S.  The  within  judgment  is  for  purchase  money  for 
house  and  lot,  situate  in  Weisenburg  township,  Lehigh  county, 
bounded  on  lands  of  Jonas  Snyder,  Daniel  Rupp  and  other 
lands  of  Hannah  Schmick,  containing  about  half  of  an  acre. 
Condemnation  waived." 

On  December  26, 1893,  the  defendant  after  the  property  had 
been  advertised,  claimed  the  benefit  of  the  exemption  law  out 
of  the  real  estate  levied  upon. 

The  sheriff  on  January  5,  1894,  appointed  three  appraisei-s 
who  reported  in  writing:  "We  went  upon  the  real  estate  of 
said  Hannah  Schmick,  the  defendant,  in  the  above  execution, 
levied  on  under  the  same,  having  found  that  the  same  is  of 
gi*eater  value  than  three  hundred  dollai*s,  do  determine  that  in 
our  opinion  said  real  estate  cannot  be  divided  without  prejudice 
to  or  spoiling  the  whole." 

The  court  dismissed  exceptions  to  the  appraisement. 
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Urror  assigned  was  in  dismissing  exceptions  to  the  appraise- 


ment. 


John  Bupp^  Evan  Solben  with  him,  for  appellant,  cited :  Com. 
V.  Boyd,  56  Pa.  402;  Bowyer's  Ap.,21  Pa.  210;  Ulrich's  Ap., 
48  Pa.  489. 

James  L,  Marsteller^  for  appellee,  was  not  heard,  but  cited  in 
his  printed  brief :  Commands  Ap.,  90  Pa.  254 ;  Shaw's  Ap.,  49 
Pa.  177. 

Per  Cubiam,  Feb.  25, 1895: 

We  find  nothing  in  this  record  that  would  have  justified  the 
rejection  of  defendant's  claim  to  the  $300  exemption,  either  on 
the  ground  that  it  was  too  late,  or  for  other  reasons  suggested 
by  plaintiff's  exceptions  thei^eto.  The  sale  was  not  delayed, 
nor  were  costs  incurred  that  might  have  been  avoided  by  an 
earlier  presentation  of  the  claim.  There  was  therefore  no  error 
in  dismissing  the  exceptions  and  discharging  the  rule  to  set 
aside  the  appraisement.  Tlie  questions  presented  by  plaintiffs 
exceptions  have  been  sufiiciently  considered  and  properly  dis- 
posed of  in  the  opinion  of  the  court  below.  For  reasons  there 
given  the  decree  should  not  be  disturbed. 

Decree  affirmed  and  appeal  dismissed  with  costs  to  be  paid 
by  appellant. 
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Sebastian  A.  Rudolph,  Appellant,  v.  Pennsylvania 
Schuylkill  Valley  R.  R. 

RaUroad^^Locatioiv—Branches^Act  of  April  4, 1868,  sec.  9. 

A  railroad  compaDj  organized  under  the  act  of  April  4,  1868.  P.  L.  62, 
located  and  constructed  a  branch  from  its  main  line  to  a  village  where 
thei*e  was  a  large  manufacturing  plant.  The  resolution  of  the  directors 
authorizing  the  location  and  construction,  recited  that  the  branch  was 
**  necessary  to  increase  the  business  of  this  company  and  accommodate  the 
trade  and  travel  of  the  public. ^^  Another  railroad  served  the  village  to 
which  the  branch  was  constructed.  After  the  branch  was  built,  it  was 
used  only  for  the  transportation  of  freight  from  the  manufacturing  works, 
and  no  station  house  was  erected  for  the  reception  or  unloading  of  freight. 
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and  no  passenger  coach  was  run  on  the  road.  Held,  (1)  that  a  landowner 
whose  property  had  been  taken  for  the  construction  of  the  branch »  had  no 
standing  for  equitable  relief :  (2)  that  if  the  branch  was  not  constructed 
in  good  faith  the  commonwealth  was  the  pi*oper  party  to  complain. 

BaUroads^Locaiiofv— Dwelling  house— Act  of  February  19, 1849,  sec,  10, 
The  construction  of  a  railroad  so  as  to  cut  off  the  comer  of  a  lot  and 
destroy  a  bani  will  not  be  enjoined  where  it  appears  that  the  dwelling 
house  on  the  lot  is  at  least  one  hundred  and  twenty-five  feet  from  the 
railroad  and  that  there  is  ample  room  on  the  remainder  of  the  lot  for  a 
stable  and  carriage-house. 

Argued  Feb.  6,  1895.  Appeal,  No.  76,  Jan.  T.,  1895,  by 
plaintiff,  from  decree  of  C.  P.  Montgomery  Co.,  March  T., 
1890,  No.  18,  dismissing  bill  in  equity.  Before  Sterrett,  C.  J., 
Green,  Williams,  Mitchell  and  Dean  JJ.    Afl&rmed. 

Bill  in  equity  for  an  injunction. 

The  case  was  referred  to  F.  G.  Hobson,  Esq.,  as  master,  who 
reported  as  follows : 

"The  Pennsylvania  Schuylkill  Valley  Railroad  Company, 
a  corporation  oi-ganized  under  the  general  railroad  laws  of  the 
commonwealth  of  Pennsylvania,  has  built  and  are  now  operat- 
ing a  line  of  raih'oad  reaching  from  a  point  of  connection  with 
the  Pennsylvania  Raili-oad  near  52d  street,  in  the  city  of 
Philadelphia,  to  New  Boston,  a  point  west  of  Pottsville  in 
Schuylkill  county,  a  distance  of  over  105  miles. 

**  At  a  meeting  of  the  directors  of  the  said  Schuylkill  Val- 
ley Railroad  Company  held  September  6,  1889,  the  following 
resolutions  were  adopted : 

"  Whereas,  the  Philadelphia,  Norristowu,  and  Phoenixville 
Railroad  Company,  the  corporate  property,  fi-anchises  and 
rights  of  which  by  virtue  of  consolidation  and  merger  ^came 
vested  in  this  company,  did  December,  1888,  cause  to  be  locate 
ed  a  branch  i*ailroad  from  its  main  line  of  railroad  at  a  point 
near  West  Manayunk,  in.  the  township  of  Lower  Merion, 
Montgomery  county,  extending  northwardly  a  short  distance 
and  thence  across  the  line  of  the  railroad  of  the  Philadel- 
phia and  Reading  Railroad  Company  and  thence  southwardly 
between  the  said  luilroad  of  the  Philadelphia  and  Reading 
Railroad  Company  and  the  Schuylkill  river  to  the  Pencoyd 
Iron  Works,  a  distance  about  one  and  one  quaiter  miles,  and 
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did  at  that  time  cause  the  said  route  to  be  located,  marked 
upon  the  ground,  and  a  plan  thereof  made,  which  is  on  file  in 
the  office  of  this  company,  and  did  then  acquire  a  portion  of 
the  property  necessary  for  the  construction  of  the  same. 

"  And  whereas,  the  minutes  of  the  company  do  not  exhibit 
any  formal  action  by  the  board  of  directoi-s  in  reference  to  the 
said  subject,  therefore,  that  the  said  action  may  be  formally 
evinced, 

"  Resolved,  that  the  aforesaid  action  of  thb  company  be  now 
formally  approved  and  ratified,  with  the  same  effect  as  though 
formal  action  had  been  taken  at  the  time  of  said  location,  and 
the  secretar)'  is  directed  to  ceitify  the  said  plan  accordingly, 
and  the  president  of  the  company  is  authorized  to  proceed  in 
the  construction  of  said  branch  railroad  at  and  upon  the  line  so 
surveyed  and  marked  as  aforesaid,  with  such  minor  changes  as 
in  his  judgment  may  tend  to  economical  construction. 

"  Subsequently,  on  November  11th  of  the  same  year  the 
following  action  was  taken  : 

"Resolved,  that  inasmuch  as  the  present  constniction  of  the 
branch  from  the  main  line  of  the  raili-oad  of  this  company  near 
West  Manayunk  to  Pencoyd,  in  the  county  of  Montgomery, 
authorized  by  a  previous  resolution,  is  necessary  to  increase  the 
business  of  this  company  and  accommodate  the  trade  and 
travel  of  the  public,  the  president  is  directed  to  proceed  with 
the  construction  thereof  upon  the  line  of  amended  survey  cross- 
ing the  Philadelphia  and  Reading  Railroad  overhead  instead 
of  under  gi*ade,  as  was  provided  in  the  former  location,  and  that 
the  action  heretofore  taken  by  him  on  said  amended  survey  is 
ratified  and  approved. 

**  Under  this  authority  the  company  proceeded  to  locate  and 
build  the  bmnch  road  specified  in  the  foregoing  resolution.  In 
its  course  it  passes  through  the  barn  and  lot  of  the  plaintiff, 
Sebastian  A.  Rudolph. 

"Mr.  Rudolph  is  the  owner  and  occtipier  of  a  dwelling 
house  in  Lower  Merion  township,  this  county,  fronting  on 
the  river  road.     The  lot  on  which  this  dwelling  house  is  built 

contains  in   front feet,  and  extends  in  depth feet 

Fronting  on  a  public  road  stands   his  dwelling  house  and  his 

office  at  the  distance  of feet  from  said  road.    There  is  a 

private  lane  running  along  almost  the  whole  width  of  his  lot 
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Ill  the  rear  of  this  lane  and  frontu>g  thereon  stands  ar  row  of 
eight  tenement  houses  in  the  occupancy  of  vai-ious  tenants. 
In  a  line  with  these  tenement  houses  and  in  rear  of  a  continu- 
ation of  said  lane  stood  the  barn  of  plaintiff.  The  nearest  wall 
of  this  barn  was  128  feet  distant  from  the  nearest  point  of 
plaintiffs  dwelling  house. 

"The  line  of  this  branch  road  parses  through  the  comer  of 
plaintiffs  lot  and  completely  demolishes  this  barn.  The  rail- 
road here  is  an  elevated  structure  crossing  over  the  Philadel- 
phia and  Reading  Railroad  which  adjoins  this  property  on  the 
west  by  an  overhead  bridge.  The  pier  of  this  bridge  comes  iu 
the  place  where  the  stable  formerly  stood. 

"  The  nearest  point  the  railroad  comes  to  the  dwelling  house 
is  128  feet. 

"  The  plaintiff  on  May  31,  1890,  filed  his  bill  in  equity, 
praying  for  an  injunction  restraining  the  said  Pennsylvania 
Schuylkill  Valley  Railroad  Company,  its  officers,  agents,  and 
employees  from  taking  or  occupying  any  portion  of  his  dwell- 
ing house  and  necessary  cuitilage  thereof  for  the  purpose  of 
its  mlroad  or  for  any  other  purposes  without  his  consent, 

''  A  preliminary  injunction  Wiis  refused  by  the  court.  The 
railroad  company  proceeded  to  lay  out  this  road  and  has  act- 
ually built  the  same  and  is  now  operating  the  road  over  the 
line  as  laid  out.  The  bill  was  proceeded  with  and  a  master  ap- 
pointed who  has  taken  the  testimonj'  which  is  herewith  returned. 

"The  bill  and  answer  raised  three  distinct  questions.  It 
was  contended  by  the  plaintiff: 

"  First.  That  the  said  Schuylkill  Valley  Railroad  Company 
and  the  Pennsylvania  Railroad  Company  as  lessee  have  np 
right  to  construct  and  operate  the  said  branch  road,  because  the 
same  is  to  be  constructed  and  operated  purely  as  a  private 
road  for  the  traffic  and  trade  of  the  Pencoyd  Iron  Works  and 
Dot  for  public  trade  and  travel. 

"  Second,  That  this  bi*anch  road  was  previously  located  over 
another  route  and  that  the  defendant  company  on  February  S, 
1890,  filed  in  the  Court  pf  Common  Pleas  of  Montgomery 
county,  No.  112,  March  Term,  1890,  a  petition  and  bond  show- 
ing an  actual  location  of  their  proposed  branch  over  said  other 
route,  and  gave  bonds  in  the  sum  of  $20,000  which  wa3  approved 
Vol.  clxvi— 28  i 


Digitized  by  VjOOQ IC 


434       RUDOLPH,  Appellant,  v.  SCHUYL.  VAL.  R.  R- 

Master's  Report.  [166  Pa. 

by  said  court,  and  that  said  location  is  final ;  and  the  defend- 
ants have  no  right  to  change  to  a  new  location. 

*'  Third.  That  the  route  now  occupied  being  a  portion  of 
plaintiff's  barn  and  a  necessary  part  of  the  curtilage  of  his 
dwelling  house,  cannot  be  so  occut)ied  because  of  the  prohibi- 
tion contained  in  the  act  of  Februaiy  19, 18-49,  P.  L.  88,  which 
prohibits  a  railroad  from  *  passing  through  any  burying  ground 
or  place  of  public  worship,  or  any  dwelling  house  in  the  oc- 
cupancy of  the  owner  or  owners  thereof  without  his  or  their 
consent.* 

".  We  will  consider  these  objections  in  their  order. 

"  The  first  objection  denies  the  right  of  the  defendant  com- 
pany to  build  the  road  in  question  because  it  is  not  within  the 
purview  of  the  act  of  1868,  known  as  the  ^  General  Railroad 
Laws.* 

"The  ninth  section  of  that  act  provides  *that  any  company 
incorporated  under  this  act  shall  have  authority  to  construct 
such  branches  from  its  main  line  as  it  may  deem  necessary  to 
increase  its  business  and  accommodate  the  trade  and  tmvel  of 
the  public' 

"  It  cannot,  of  course,  be  denied  that  this  railroad  company 
has  the  right  to  build  a  branch  when  it  is  for  the  purpose  of 
increasing  its  business  and  accommodating  the  trade  and  travel 
of  the  public.  This  is  the  expressed  language  of  the  act,  and 
the  question  has  been  passed  upon  in  many  instances  by  the 
court,  as  in  Western  Pennsylvania  Railroad  Company's  Appeal, 
99  Pa.  155 ;  Mc Aboy's  Appeal,  107  Pa.  548. 

"In  the  last  named  case  the  Supreme  Court  gives  a  very 
comprehensive  definition  of  a  branch  road.  It  says,  *The 
definition  of  a  branch  railroad  under  the  act  of  1868,  does 
not  depend  upon  either  its  length  or  its  direction.  A  hranch 
of  a  railroad  is  a  section  of  i-ailroad  which  may  be  an  offshoot 
from  the  main  road  or  a  shoot  from  either  of  its  termini.  The 
necessity  for  such  branches  and  their  direction  rest  in  the  will 
and  discretion  of  the  president  and  directoi*s  of  the  corporation 
by  which  they  are  to  be  constructed.' 

"  Plaintiff,  however,  contends  that  this  branch  is  not  intended 
for  trade  and  travel  of  tlie  public,  but  that  it  is  intended  solely 
for  the  accommodation  of  the  private  industrial  firm  of  A.  & 
P.  Roberts,  who  are  the  owners  and  operators  of  an  extensive 
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industrial  establishment  known  as  the  Pencoyd  Iron  Works ; 
and  they  farther  contend  that  since  the  railroad  has  been  built 
it  has  been  used  solely  to  convey  freights  to  and  from  the  above 
named  works  and  has  run  no  passenger  trains  whatever ;  nor 
has  it  delivered  freight  to  any  other  persons  than  the  aforesaid 
firm.  It  is  true  that  this  road  runs  to  and  connects  with  the 
tracks  and  switches  of  the  Pencoyd  Iron  Works ;  that  no  station- 
house  is  erected  for  the  reception  or  unloading  of  freights ;  that 
no  passenger  coach  has  run  over  the  road  so  far  as  shown  by 
the  evidence ;  but  it  is  also  true  that  the  resolution  above  named 
under  the  authority  of  which  this  road  was  constructed  recites 
that  the  building  of  this  road  is  necessary  Ho  increase  the  busi- 
ness of  the  company  and  to  accommodate  the  trade  and  travel 
of  the  public. 

"Pencoyd  is  a  village  with  a  large  number  of  houses  and 
many  people  living  in  the  immediate  vicinity  of  this  road.  A 
siding  runs  along  the  public  road  from  which  cars  can  easily 
be  loaded  and  unloaded.  The  village  and  the  public  are  well 
accommodated  with  railroad  facilities,  far  better  than  can  be 
afforded  by  this  branch  road,  and,  no  doubt,  the  other  roads 
are  better  located  to  catch  the  general  business  of  the  com- 
munity. But  I  can  hardl}'  conceive  that,  simply  because  of  the 
greater  convenience  of  another  railroad,  and  the  fact  that  the 
volume  of  general  business  that  would  come  to  a  new  enter- 
prise would  be  small,  should  make  it  unlawful  for  a  new  rail- 
i-oad  to  enter  the  territory  of  a  rival.  Everj'  reason  shows  that 
this  company  would  be  veiy  glad  to  get  all  the  trade  that  is 
offered,  and  no  testimony  has  been  submitted  to  show  that  any 
business  has  been  refused. 

"  The  act  of  assembly  of  June  19, 1871,  pi-ovides  *  that  where 
it  is  alleged  that  the  private  rights  of  individuals  or  the  rights 
or  franchises  of  other  corporations  ai*e  injured  or  invaded  by  any 
coi*poration  claiming  to  have  a  right  or  franchise  to  do  an  act 
from  which  such  injury  results,  it  shall  be  the  duty  of  the  court 
to  ascertain  whether  the  corporation  does,  in  fact,  possess  the 
right  or  franchise  from  which  the  alleged  injury  results,  and,  if 
such  rights  or  franchises  have  not  been  conferred  upon  such 
corporations,  then  to  afford  relief.' 

"  This  act  the  plaintiff  invokes  and  asks  the  master  to  de- 
clare that  this  railroad  has  not  the  right  to  construct  this  branch 
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road  and  take  the  piivate  property  of  the  defendant  for  the 
reason  above  stated. 

^^  H^  cites  the  familiar  case  of  iEdgewood  Corapany^s  Appeal, 
79  Pa.  257,  where  the  court  declared  that  the  road  there  pro- 
posed to  be  built  was  not  to  accommodate  the  tmde  and  travel 
of  the  public,  but  was  a  mere  attempt  by  a  coal  company  to 
connect  their  line  with  a  railroad  company  without  complying 
with  the  provisions  of  the  lateral  milroad  statutes. 

^^  In  that  case  the  incorporatoi*s  and  officers  of  the  railroad 
company  were  also  the  ownei's  of  the  mine,  and  the  road  ended 
in  a  gully  in  which  was  the  opening  of  the  mine.  A  part  of  the 
road  was  built  over  the  land  of  the  mine  company,  and  their 
grant  to  the  milroad  contained  the  expressed  reservation  *  for 
the  right  of  way  for  their  coal  lailroad  and  for  no  other  pur- 
poses whatever  except  such  other  purposes  as  are  necessary  for 
the  ordinary  workings  of  coal  works.' 

"  None  of  these  special  features  exist  in  the  case  at  bir.  It 
is  not  A.  &  P.  Roberts  attempting  to  evade  the  provisions  of 
the  law  of  lateral  i-ailroads ;  it  is  the  effort  of  the  railroad  com- 
pany reaching  out  to  tap  a  rich  field  of  freights  and  bui^iness. 

"When  this  branch  road  was  building  the  same  question 
came  before  the  court  of  common  pleas  of  Montgomery  county 
on  a  motion  for  a  preliminary  injunction,  and  the  preliminary 
injunction  was  refused,  and  the  reasons  for  the  sathe  are  given 
in  an  able  opinion  by  his  honor.  Judge  Wband,  reported 
in  Schofield  et  al.  v.  Pennsylvania  Schuylkill  Valley  Railro^ 
Company,  8  Montgomery  County  L.  R.  125.  In  that  case 
the  court  expressed  the  opinion  that  the  company  had  the  right 
to  build  this  very  road  in  question.  The  same  question  was 
i-aised  and  decided  in  Dobson  v.  Pennsylvania  Schuylkill  Val- 
ley Railroad  Company,  6  Montgomery  County  L.  R.  109.  The 
light  derived  from  a  full  hearing  has  in  no  wise  changed  the 
facts  nor  the  law  as  then  known  to  the  court. 

"It  is,  however,  further  contended  that  since  those  opinions 
were  read  on  motions  for  preliminary  injunction,  the  method  of 
defendant  company  in  opemting  this  road  lias  developed  itself, 
and  now  shows  that  it  is  not  operated  to  ^^accommodate  the 
trade  and  travel  of  the  public ; "  that  no  passenger  car  has  been 
run  over  the  road  since  it  has  been  in  operation. 

"  This  we  think  is  an  objection  that  will  not  avail,  even  if 
tiue. 
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"  The  act  of  1871  above  quoted  expressly  says,  '  If  such  rights 
or  franchises  have  not  been  conferi*ed  upon  such  corporation, 
then  to  afiford  relief.' 

**  The  only  question  for  the  court  to  consider  is,  have  the 
rights  and  franchises  been  conferi*ed ;  not,  are  the  duties  and 
responsibilities  incumbent  upon  the  corporation  fulfilled. 

"  Judge  Allison,  in  Lejee  v.  Continental  Passenger  R.  R. 
Company,  10  Philadelphia  R.  362,  says  on  this  very  subject 
after  quoting  the  act  as  above  quoted,  '  The  inquiry  which  the 
court  is  here  required  to  institute  is,  whether  the  right  or  fran- 
chise claimed  by  the  corporation  charged  with  a  usurpation  of 
power  has  been  conferred  Or  gitinted  to  such  corporation ; 
whether,  by  virtue  of  such  grant,  it  can  lawfully  do  the  act  which 
it  is  alleged  inflicts  injur)'  upon  the  private  rights  of  individ- 
uals.' 

'*If  the  corpomtion  is  not  fulfilling  its  duties  and  respon- 
sibilities to  the  public,  this  wrong  can  be  righted  in  another 
way,  but  *if  the  charter  gives  the  right  a  court  of  equity  can- 
not declare  that  a  corporation  has  forfeited  its  franchises,  on  an 
injunction  bill  by  a  private  plaintiff:'  Western  Pennsylvania 
R.  R.  Company's  Appeal,  104  Pa.  399. 

**  *  Whether  a  corporation  has  failed  to  perform  the  condi- 
tions of  its  existence  is  a  question  between  the  state  and  cor- 
poration, which  cannot  be  raised  or  litigated  in  an  action  between 
the  corporation  and  private  parties : '  Greenbrier  Lumber  Co.  v. 
Ward,  3  S.  E.  227,  cited  in  American  Digest  for  1887,  page  224.. 

"  We  therefore  conclude  on  these  points: 

"  First.  That  the  defendant  company  has  the  undoubted  right 
to  build  this  branch  road  *  to  increase  the  business  of  the  com- 
pany and  accommodate  the  trade  and  tmvel  of  the  public' 

^^  Second.  That  nothing  has  been  shown  to  make  us  doubt 
the  integrity  of  the  action  taken,  so  as  to  justify  us  in  saying 
that  this  was  an  attempt  to  connect  an  individual  siding  with 
the  railroad  without  complying  with  the  provisions  of  the  lateral 
i-ailroad  statutes. 

"Third.  That  the  court  in  this  proceeding  cannot  inquire 
into  the  method  of  conducting  the  business  of  this  corporation, 
and  from  this  draw  a  conclusion  that  no  right  to  construct  the 
bmnch  existed  in  the  fii'st  instance.  Testimony  Wiis  also  sub- 
mitted to  prove  that  this  branch  road,  or  a  part  of  it,  was  act- 
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ually  built  by  the  employees  of  the  Pencoyd  Iron  Company. 
On  the  other  hand,  the  engineer  of  the  railroad  company  swore 
that  this  was  a  mistake  and  that  no  part  of  this  branch  road  was 
built  by  the  Pencoyd  Iron  Company,  nor  paid  for  by  it,  and 
that  the  other  witness  was  in  enor  and  had  mistaken  certain 
sidings  for  the  road  itself. 

^^  The  master  is  of  the  opinion  that  this  latter  testimony  was 
the  coiTect  statement  of  the  facts  of  the  case  and  that  there 
was  therefore  no  attempt  by  the  Pencoyd  Ii-on  Company  to 
evade  the  statutes  relating  to  the  lateml  railroads. 

"  Secondly.  The  plaintiff  contends  that  this  branch  road  was 
previously  located  over  another  route  and  that  the  defendant 
company  on  February  3, 1890,  filed  in  the  Court  of  Common 
Pleas  of  Montgomery  county,-  No.  12,  March  Term,  1890,  a 
petition  and  bond  showing  an  actual  location  of  their  proposed 
branch  over  said  other  route,  and  gave  bonds  in  the  sum  of 
$20,000,  which  was  approved  by  said  court,  and  that  said  loca- 
tion is  final ;  and  that  defendants  have  no  right  to  change  to 
a  new  location. 

^^  Whatever  other  location  was  attempted,  was  attempted  on 
other  property  than  that  mentioned  in  the  bill,  and  the  master 
is  of  opinion  that  even  if  another  location  was  made,  this  plain- 
tiff cannot  take  advantage  of  that  fact.  There  was  but  one 
location  upon  the  property  of  the  plaintiff,  that  is  the  location 
upon  which  the  railroad  was  built.  The  question  was  virtually 
decided  by  this  court  when  the  case  was  before  it  on  motion 
for  a  preliminary  injunction,  and  the  court  there  refused  the 
motion  and  we  see  nothing  now  before  the  master  which  coul<l 
or  should  change  the  decision  that  was  tliere  arrived  at  by  the 
court. 

^^  The  third  contention  arises  over  the  meaning  of  the  word 
*  dwelling  house '  used  in  the  act  of  February  19,  1849,  sec- 
tion 10.  This  section  reads  as  follows :  ^  Not,  however,  pass- 
ing through  any  buiying-ground  or  place  of  public  worship,  or 
any  dwelling  house  in  the  occupancy  of  the  owner  or  owners 
thereof  without  his,  her,  or  their  consent. 

"The  plaintiff  would  include  in  the  word  *  dwelling  house' 
not  only  the  actual  house  itself  but  also  such  curtilage  as  is 
necessary  for  its  reasonable  enjoyment,  and  in  the  case  at  bar 
he  maintains  that  the  barn  hei-e  destroyed  was  a  part  of  thit 
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curtilage  and  necessary  for  the  reasonable  enjoyment  of  the 
dwelling  house  by  its  owner. 

'^  In  support  of  this  position,  plaintiff  cites  a  number  of  cases 
in  which  the  word  *  house '  has  been  held  to  include  the  cur- 
tilage necessary  for  its  reasonable  enjoyment.  These  cases  arise 
in  devises  of  a  house  as  in  Bennet  v.  Bittle  et  al.,  4  Rawle,  839, 
and  in  construction  of  the  same  woi*d  as  used  in  the  mechanic's 
lien  acts  as  in  Pennock  v.  Hoover  et  al.,  5  Rawle,  314. 

^^  I  hardly  think  the  above  cases  are  in  point.  Whilst  the 
curtilage  is  included  in  the  word  ^  house '  so  as  to  make  a  rea- 
sonable interpretation,  yet  it  has  also  been  recently  held  by  the 
Supreme  Court  in  Sevan  &  Bro.  v.  Thackara  et  al.,  7  Mont- 
gomery County  L.  R.  177,  *  That  a  lien  filed  against  a  dwell- 
ing house,  describing  it,  will  not  give  the  plaintiff  the  right  to 
include  material  furnished  to  a  stable,  although  a  sale  on  the 
lien  would  carry  the  lot  and  all  the  improvements  including 
the  stable.*  Judge  Boybe,  in  Clegg  v.  Pennsylvania  Schuykill 
Valley  R.  R.  Company,  did  not  tliink  these  cases  had  any  appli- 
cation to  the  point  at  issue. 

^^In  two  important  railroad  cases  in  England,  the  word 
*  house '  in  an  act  of  parliament  very  similar  to  our  act  of 
assembly,  has  been  held  to  include  what  is  necessary  for  the  con- 
venient occupation  of  the  house :  See  Steele  v.  Midland  R.  R. 
Company,  1  Chancery  Appeal  Cases,  Law  Reports,  285 ;  Gros- 
venor  v.  Hampstead  Junction  R.  R.  Company,  58  English  Chan- 
ce ly  R.,  star  page  445. 

**  These  English  cases  have  never  been  followed  in  this  coun- 
tiy,  nor  have  they  been  cited  with  approval  in  any  case  that 
has  been  called  to  the  master's  attention. 

**  In  Moses  Wells  v.  Somerset  &  Kennebec  R.  R.  Company, 
American  Law  Register,  vol.  2,  659,  a  case  decided  by  the 
Supreme  Court  of  Maine,  the  Maine  statutes  read,  ^No  coi*po- 
ration  shall  take  any  meeting  house,  dwelling  house,  or  public 
or  private  buiying-ground  without  the  consent  of  the  owner 
thereof.' 

"  The  court  there  held  *  that  the  tei-ra  "  dwelling  house  "  means 
only  the  house  itself  and  includes  no  part  of  the  garden,  orchard, 
or  curtilage.'  This  act  of  assembly  has  been  before  the  Su- 
preme Court  of  our  own  state  three  times.  No  definite  rule 
has  been  laid  by  that   tribunal  by  which   to  judge  what,  is 
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included  in  tlie  word  'house' arid  the  curtilage  appurtenant 
thereto.  The  fii-st  case  is  Swift  and  Givin's  Appeal,  111  Pa.  516, 
wliere  the  court  decided  that  they  must  so  constnie  a  statute 
vi^  to  give  a  reasonable  effect  to  its  purposes  and  intent,  and 
said  '  This  necessarily  includes  some  curtilage  connected  there- 
with.' The  exact  extent  of  that  curtilage  cannot  be  defined  by 
any  arbitrary  rule  as  to  distance.  As  each  case  arises  the  right 
of  the  owner  and  occupier  of  the  dwelling  house,  against  hostile 
location  of  a  railroad,  must  be  determined  by  a  consideration 
of  what  is  necessaiy  for  a  reasonable  and  proper  enjoyment  of 
a' house  as  a  residence  in  view  of  its  location  and  sun*oundings. 

"  Decided  by  this  rule  the  land  taken  in  that  case  which  was 
a  corner  in  the  rear  of  the  lot  and  distant  155  feet  from  the 
nearest  portion  of  tlie  house  was  not  considered  as  included  in 
the  mansion  house  and  necessary  curtilage.  This  case  was  fol- 
lowed by  Damon's  Appeal,  119  Pa.  287.  In  that  case  the  land 
taken  by  the  i-ailroad  company  was  more  than  100  feet  distant 
from  and  not  within  tlie  same  inclosure  with  the  dwelling,  and 
the  court  held  that  this  land  was  not  included  within  the  pro- 
hibitive words  of  the  statute. 

"  In  delivering  those  opinions  Judge  Green  8a)'8,  *  It  may 
be  gravely  questioned  whether  it  is  within  the  lawful  power  of 
the  judiciary  department  of  tire  government  to  depart  fi-om  the 
plain  letter  of  a  statute  which  is  free  from  ambiguity.  As  a 
general  rule  of  course  it  cannot  be,  and  is  not  done,'  and  in 
speaking  of  the  former  case  of  Swift  and  Givin's  Appeal,  said 
that  the  language  of  that  case  was  somewhat  indefinite,  but 
said  that  the  coui-t  certainly  did  mean  to  limit '  the  curtilage 
to  be  exempted  to  that  portion  of  it  which  was  necessary  to  the 
enjoyment  of  the  house,  not  to  that  which  was  desirable  or  con- 
venient, or  which  depended  alone  upon  the  will  of  the  owner.' 
The  taking  of  outbuildings  has  never  in  this  commonwealth, 
at  least,-  been  held  a  violation  of  prohibitive  words  of  the  act  of 
1 849,  and  we  do  not  mean  to  intimate  that  it  would  or  shouM' 
be  so  held. 

'^  The  third  case,  Lyle  v.  R.  R.  Co.,  181  Pa.  487,  was  decided 
iii  1890.  In  this  case  the  ownei'S  had  a  lot  44  feet  wide  front- 
ing on  a  street  and  extending  96  feet  to  an  alley  sixteen  feet 
wide.  Upon  this  lot  there  was  a  dwelling  house  twelve  feet 
back  from  Ruth  'street  tind  three  feci  frotn  an  easterly  line  of 


Digitized  by  VjOOQ IC 


RUDOLPH,  Appellant,  v.  SCHUYL.  VAL.  R.  R.      441 
1895.]  Master's  Report. 

the  lot.  Back  of  the  dwelling  house  are  several  small  out- 
buildings, to  wit,  a  coal-house,  cow-stable,  chicken-house,  etc. 
The  i-ailroad  company  has  appropriated  a  strip  of  land  16  feet 
wide  and  40  feet  long  adjoining  the  alley,  moved  the  outbuild- 
ings in  upon  the  lot,  and  given  bond  for  the  damages  caused 
thereby. 

^^  Even  in  a  case  as  strong  as  this  the  Supreme  Court  refuslsd 
to  declare  that  the  land  taken  was  included  within  the  prohib- 
itive words  of  the  statutes.  The  court  say,  *  The  law  regards 
tliat  which  is  essential  to  the  enjoyment  of  a  dwelling  house, 
and  not  that  which  is  merely  ornamental  and  pleasant  in  itd 
surroundings.  The  location  of  a  railroad  across  a  lot  in  which 
the  ownfer  has  his  dwelling  house,  or  nipon  grounds  which  con- 
stitute part  of  a  valuable  country  seat,  is  not  in  violation  of 
the  statute.' 

"Taking  the  three  cases  just  quoted  as  showing  the  spirit  in 
which  the  court  has  met  this  question,  we  cannot  come  to  any 
other  conclusion  than  that  the  barn  here  taken  and  the  land  do 
iiot  constitute  any  part  of  the  dwelling  house  or  curtilage  which 
would  be  exempt  under  this  statute. 

"It  cannot  include  an  unlimited  quantity  of  land  just 
because  the  owner  of  the  house  for  his  aesthetic  taste  or  desire 
for  wide  spreading  acres  included  a  large  tract  within  his 
inclosure.  Here  this  barn  and  land  taken  was  included  in  a 
small  corner  of  an  extensive  lawn. 

"  Should  the  private  lane  before  spoken  of  be  extended  to  the 
west  line  of  plaintiffs  property,  the  barn  and  land  taken  would 
all  fall  considerably  beyond  this  line.  There  still  remains  a  lot, 
in  fi'ont  containing  some  800  feet,  and  in  depth  some  200  feet. 
This  will  give  ample  room  for  stable  and  carriage  house.  In 
fact,  the  plaintiff  has,  since  the  building  of  tiiis  road,  erected  a 
stable  and  carriage  house  upon  this  inclosure. 

•*  The  master  is  ot  opinion  that  while  this  will  greatly  incon- 
venience plaintiff,  and  has  materially  lessened  the  market  value 
of  his  elegant  home,  yet  the  land  taken  is  not  necessary  for  the 
reasonable  enjoyment  of  his  home, — that  his  stable  must  be 
erected  where  it  formerly  stood.  For  his  damage  and  incon- 
venience, and  for  th6  reduction  of  the  market  value  of  his  prop- 
erty he  will  be  compensated  in  damages  by  a  jury.  His  remedy 
tor  all  inconveniences  is  adequate. 
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"  There  may  be  and.  doubtless  are  cases  where  the  destnio- 
tion  of  a  barn  might  practically  destroy  the  dwelling  house, 
where  from  the  chai-acter  of  the  curtilage  no  other  place  could 
be  found  within  the  inclosure  to  ei'ect  a  new  stable,  but  that 
case  is  not  this  case. 

"  We  therefore  conclude  that  in  the  case  before  us  the  rail- 
road has  not  passed  through  any  dwelling  house  in  the  occu- 
pancy of  the  owner. 

'^  This  disposes  of  all  the  objections  mentioned  in  the  bill  or 
raised  in  the  argument  before  the  master. 

"  The  master  therefore  recommends  a  decree,  dismissing  the 
bill  at  the  costs  of  the  plaintiff." 

Exceptions  to  the  master's  report  were  dismissed  by  the 
court,  SwARTZ,  J.,  filing  the  following  opinion. 

'^  The  report  of  the  learned  master  is  a  complete  answer  to 
the  several  exceptions  filed  by  the  plaintiff. 

^^  The  defendant  company  has  the  right  to  build  a  branch 
road  to  increase  its  business  and  accommodate  the  trade  and 
travel  of  the  public.  The  necessity  for  the  branch  road  in 
question  is  a  matter  resting  in  the  judgment  and  discretion  of 
the  president  and  directora  of  the  defendant  company.  If  tlie 
branch  road  fails  to  make  provision  for  public  travel  the  act  of 
June  19, 1871,  gives  us,  as  a  court  of  equity,  no  authority  for 
interference.  The  right  to  establish  a  forfeiture  for  such  rea- 
son rests  wholly  with  the  state.  This  question  was  before  us 
in  several  forms  and  we  refer  to  Penna.  R,  R.  v.  Montgomery 
County  Passenger  Railway,  3  Dist.  R.  58,  and  Township  of 
Plymouth  v.  Chestnut  Hill  Railway,  4  Dist.  Reps.  8,  wherein 
we  gave  our  reasons  for  a  refusal  to  interfere  with  the  railroad 
constructions  by  the  corporations.  Such  interference  is  in 
effect  a  finding  that  the  rights  of  the  corporations  are  forfeited. 

'^  Plaintiff  contends  that  the  itulroad  construction  is  not 
made  in  good  faith  for  the  purposes  of  trade  and  travel.  The 
master  finds  no  evidence  to  support  this  contention.  It  no- 
where appeara  that  the  company  refused  to  meet  a  present 
demand  for  ti-avel. 

"  Upon  the  question  of  a  prior  location,  even  if  the  plaintiff 
may  take  advantage  of  it  in  this  proceeding,  it  does  not  follow 
that  his  bill  must  prevail.  An  abandonment  of  the  origiuft! 
location  and  the  adoption  of  a  new  route  may  become  neces- 
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sary  in  order  that  the  road  may  be  built.  It  is  true  a  location 
once  made  cannot  be  changed  to  escape  the  payment  of  unsat- 
isfactory damages.  Upon  this  point  we  cite  our  opinion  found 
in  Hagner  v.  Penna.  R.  R.,  154  Pa.  477,  where  the  question  of 
a  second  location  as  to  the  bmnch  road  now  in  question  was 
fully  considered. 

"  We  deem  it  unnecessary  to  add  anything  to  the  master's 
report  upon  the  question  of  the  alleged  interference  with  the 
plaintiff's  dwelling  house. 

**  And  now,  October  1,  1894,  the  exceptions  to  the  master's 
report  are  dismissed  and  the  plaintiff's  bill  is  dismissed,  costs 
to  be  paid  by  him." 

Error  anigned  was,  among  others,  (11)  above  decree. 

Chas.  Hunsicker^  iJ.  P.  White  with  him,  for  appellant,  cited 
on  the  question  of  bmnch  railroad :  Act  of  April  4, 1868,  sec.  9, 
P.  L.  62;  McAboy's  Ap.,  107  Pa.  548;  Appeal  of  Western 
Pa.  R.  R.,  99  Pa.  155 ;  Edgewood  R.  R.  Co.'s  Ap.,  79  Pa.  257 ; 
act  of  April  28, 1871,  P.  L.  246 ;  act  of  May  5,  1832,  P.  L. 
501 ;  R.  R.  V.  Iron  Works,  81  W.  Va.  710 ;  Hagner's  Ap.,  154 
Pa.  477 ;  Moorhead  v.  Little  Miami  R.  R.,  17  Ohio  Rep.  840. 

On  the  question  of  location :  Phila.  &  Gray's  Ferry  Pass. 
Ry.  Co.'s  Ap.,  102  Pa.  123 ;  Morris  &  Essex  R.  R.  Co.  v.  Cen- 
tral  R.  R.,  2  Vroom,  207 ;  Glamorganshire  Canal  Co.  v.  Blake- 
more,  1  Clark  &  Fin  nelly's  Rep.  262  ;  Louisville  &  Nashville 
Branch  Co.  v.  Nashville  Turnpike  Co.,  2  Swan.  282;  Turnpike 
Co.  V.  Hosmer,  12  Conn.  864;  Griffen  v.  House,  18  John. 
(N.  Y.)  897. 

On  the  question  of  dwelling  houses:  Bennet  v.  Bittle,  4 
Rawle,  839;  Pennock  v.  Hoover,  5  Rawle,  814;  Schoels  v. 
Haitreaves,  5  T.  R.  48 ;  Hockley  v.  Lamb,  1  L.  Raym.  726 ; 
Scanler  v.  Johnson,  T.  Jones,  27  ;  Patrick  v.  Lane,  2  Brown- 
all,  101 ;  Higham  v.  Baker,  Cro.  Eliz.  16 ;  Wilson  v.  Armourer, 
T.  Raym.  207 ;  Loftes  v.  Baker,  Palmer,  876 ;  Carden  v.  Tuck, 
Cro.  Eliz.  89  ;  8.  c,  Leon.  214 ;  Hill  v.  Grange,  1  Plowden,  164  ; 
Smith  V.  Martin,  2  Saund.  894,  note  2 ;  Redfield  on  Railways, 
vol.  1,  854 ;  Grosvenor  v.  Hampstead  Junction  R.  R.,  58  Eng. 
Ch.  Rep.  446 ;  Pa.  R.  R.  v.  Lutheran  Congregation,  53  Pa. 
451 ;  Steele  v.  Midland  Ry.,  1  Ch.  Ap.  275 ;  Given's  Ap.,  Ill 
Pa.  516. 
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Charles  H.  Stinson^  C.  Henry  Stinson  and  William  F.  SoUtf 
with  him,  for  appellee,  cited:  Stahl  v.  Penna.  R.  R.,  2  Dist. 
Rep.  286 ;  Lyle  v.  R.  R.,  131  Pa.  487 ;  Lelee  v.  Continental 
Piisu.  R.  R.,  10  Phila.  862;  Twelfth  St.  Market  Co.  v.  P.  &  R. 
Tei-minal  R.  R.,  142  Pa.  580 ;  Com.  v.  Allegheny  Bridge  Co., 
20  Pa.  185;  Hinchman  v.  Turnpike,  160  Pa.  150;  West* 
Penna.  R.  R.  Co.'s  Ap.,  104  Pa.  899. 

Per  Curiam,  Feb.  25, 1895 : 

An  examination  of  this  record,  with  special  reference  to  the 
legal  propositions  so  clearly  and  forcibly  presented  by  the 
learned  counsel  for  appellant,  has  not  convinced  us  that  either 
of  the  assignments  of  error  should  be  sustained. 

Defendant  company  is  expressly  authorized  by  its  charter 
^^  to  construct  such  branches  from  its  main  line  as  it  may  deem 
necessary  to  inci-ease  its  business  and  accommodate  the  trade 
and  travel  of  the  public."  As  evidenced  by  the  Resolution  of 
November  11, 1889,  the  construction  of  the  branch  line  in  ques- 
tion was  avowedly  undertaken  by  the  company  for  these  very 
purposes ;  and  it  does  not  sufficiently  appear  that,  in  construct 
ing  and  operating  the  same,  there  has  been  aiiy  departure  from 
or  abandonment  by  the  defendant  or  its  lessee  of  either  of  said 
declared  purposes.  In  his  second  conclusion, — which  with 
othei-s  was  approved  by  the  court  below, — the  learned  master 
says :  '*  nothing  has  been  shown  to  make  us  doubt  the  integrity 
of  the  action  taken,  so  as  to  justify  us  in  saying  that  this  was 
an  attempt  to  connect  an  individual  siding  with  the  railroad, 
without  complying  with  the  provisions  of  the  lateral  i-ailroad 
statutes."  In  this  we  think  he  was  right.  We  find  nothing 
in  the  case  that  would  justify  the  inference  of  bad  faith  on  the 
part  of  the  company,  in  not  carrjdng  out  its  declared  purpose 
to  exercise  the  authority  given  by  its  charter  to  construct  the 
branch  line  in  question.  If  it  were  otherwise,  the  common- 
wealth would  be  the  proper  party  to  complain. 

In  view  of  the  undisputed  facts  the  learned  master  was 
clearly  right  in  holding  that  the  location  and  construction  of 
defendants'  branch  road  across  the  southwesterly  comer  of 
plaintiff's  lot  does  not  interfere  with  the  reasonable  use  and 
enjoyment  of  his  dwelling  house,  on  another  part  of  the  lot, 
at  least  one  hundred  and  twenty-five  feet  from  said  branch 
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line,  and  therefore  not  in  any  proper  sense  of  the  words  such 
a  "  passing  through  any  ....  dwelling  house  ifi  the  occupancy 
of  the  owner,"  etc.,  as  the  statute  was  intended  to  prohibit. 
This  conclusion  is  abundantly  sustained  by  the  authorities  cited 
by  the  master  in  support  thereof. 

All  the  questions  involved  have  been  so  fully  considered 
and  satisfactorily  disposed  of  by  the  learned  master  and  court 
below  that  further  elaboi-ation  of  either  of  them  is  deemed 
unnecessaiy.     There  was  no  error  in  dismissing  the  bill. 

Decree  affirmed  and  appeal  dismissed  with  costs  to  be  paid 
by  plaintiff. 
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Samuel  P.  Hiester  v.  Charles  W.  Yerger,  Appellant. 

Will— Heirs— RuU  in  Shelley^'a  ccise. 

Testatrix  devised  real  estate  to  her  nephew  **  for  and  during  the  term 
of  his  natural  life,  upon  conditions  to  keep  the  same  in  good  repair  and  I 
insured  and  also  pay  all  tlie  taxes  thereon  during  said  term,  and  after  his 
decease,  whether  before  or  after  my  decease,  I  give  and  devise  the  8aid| 
premises  unto  his  then  surviving  heirs  in  fee  simple."  Held,  that  the 
nephew  took  a  fee  simple  estate  in  the  land. 

Argued  Feb.  6,  1895.  Appeal,  No.  67,  Jan.  T.,  1895,  by 
defendant,  from  judgment  of  C.  P.  Montgomery  Co.,  June  T., 
1894,  No.  10,  in  favor  of  plaintiff  on  cases  stated.  Before  Stek- 
BBTT,  C.  J.,  Green,  Williams,  Mitchell  and  Dean,  JJ. 
Affirmed. 

Case  stated  to  determine  the  marketable  title  of  real  estate 
which  plaintiff  agreed  to  sell  to  defendant. 

From  the  case  stated  it  appears  that  plaintiff  claimed  title 
under  the  will  of  his  aunt,  Mary  Hiester  Weber. 

The  material  portion  of  the  will  is  as  follows : 

"  Clause  IV.  I  give  my  residence.  No.  32  East  Airy  street 
with  the  lot  and  appurtenances  belonging  thereto,  and  jtiie 
premises  No.  55  Penn  street  both  in  said  borough  (Norristown) 
to  my  nephew  Samuel  P.  Hiester  for  and  during  the  term  of 
his  natural  life,  upon  conditions  to  keep  the  same  in  good  repair 
and  insured  and  also  pay  all  the  taxes  thereon  during  gaid  term, 
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and  after  his  decease,  whether  before  or  after  my  decease,  I 
give  and  devise  the  said  premises.  No.  82  East  Airy  sti-eet,  unto 
his  then  surviving  heirs  in  fee  simple." 

Weand,  J.,  filed  the  following  opinion : 

''  Whether  intentional  or  otherwise,  the  testatrix  has  used 
words  which,  under  the  uniform  rulings  of  our  court,  confer 
an  absolute  estate  in  the  first  taker.  Had  the  will  read  ^  to 
Samuel  P.  Hiester  *  for  life  and  after  his  decease  to  his  *  heirs 
in  fee  simple,'  there  could  have  been  no  serious  contention  as 
to  the  construction  to  be  placed  upon  the  devise.  The  added 
words  *  his  then  surviving '  heirs  do  not  change  the  meaning 
to  be  given  to  the  word  ^  heir,'  and  may  be  treated  as  super- 
fluous, as  was  done  in  Criswell's  Appeal,  41  Pa.  288,  where  the 
devise  was  to  testator's  son  Joshua  during  his  natural  life  and 
that  of  his  present  wife,  etc.,  ^  and  it  is  further  my  will  and 
desire  that  after  the  decease  of  my  son  Joshua  and  his  present 
wife  that  the  said  ti-act  of  land  descend  to  their  heirs  jointly 
and  their  heii-s  and  assigns  forever,  or  to  such  of  them  as  may 
be  living,'  the  court  holding  that  the  addition  by  the  testator 
of  the  words  *  then  living '  to  the  word  heirs  was  insufficient 
to  cause  the  latter  to  give  way  ;  for  superfluous  or  inconsistent 
words  or  doctrines  in  a  will  will  not  suffice  to  reduce  the  word 
"  heirs '  or  *  heii-s  of  the  body  *  to  words  of  purchase.  To  the 
same  effect  is  Appeal  of  Cockins  and  Harper  Executors,  111 
Pa.  26,  where  the  devise  was  'to  my  three  nieces,  share  and 
share  alike,  during  their  lives,  and  at  their  deaths  to  go  to  their 
heirs  in  equal  amounts  to  all  heii-s  living  at  the  time  of  their 
deaths ; '  and  it  was  held  that  the  devisees  took  under  the  rule 
in  Shelley's  case,  the  real  estate  in  fee  simple  and  the  peraonal 
estate  absolutely. 

"There  is  no  distinction  between  the  expressions  *his  then 
surviving  heii-s'  and  'heirs  then  living,'  or  'heirs  then  living 
at  the  time  of  their  deaths.'  In  each  case  the  word  ^heirs' 
refers  to  those  who  under  the  intestate  laws  would  inherit  from 
tlie  fii-st  taker  qua  heirs. 

"  Following  the  ordinary  rules  of  construction,  therefore,  the 
word  *  heirs '  as  used  in  this  devise,  must  be  presumed  to  have 
been  used  by  the  testatrix  in  its  technical  sense,  and  is  to  be 
regarded  as  a  word  of  limitation  and  not  of  purchase,  thera 
being  nothing  in  the  will  to  show  that  it  was  used  in  any  other 
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manner.  The  testatrix  unquestionably  intended  the  remainder- 
men to  take  through  the  tenant  for  life,  and  not  directly  from 
herself.  Conceding  that  the  testatrix  intended  to  give  Samuel 
P.  Hiester  but  a  life  estate  in  the  premises  No.  82  East  Airy 
street,  yet  having  ascertained  that  she  used  the  word  ^  heirs ' 
in  its  technical  sense  we  must  apply  the  rule  governing  cases 
of  this  kind,  although  by  so  doing  we  defeat  the  particular 
intent  of  the  testator. 

'*  And  now,  October  1,  1894,  judgment  is  entered  in  favor 
of  the  plaintiff  and  against  the  defendant  for  the  sum  of  fifty 
dollars  with  costs  of  suit." 

Error  assifftied  was  entry  of  judgment  as  above. 

William  F.  Solly^  for  appellant,  cited:  Fearne  on  Contingent 
Remainders,  188 ;  Kleppner  v.  Lavarty,  70  Pa.  70 ;  Yarnairs 
Ap.,  70  Pa.  836 ;  Leightner  v.  Leightner,  87  Pa.  144 ;  Hileraan 
v.  Bouslaugh,  18  Pa.  844  ;  22  Am.  &  Eng.  Ency.  of  Law,  495  ; 
Huss  V.  Stephens,  51  Pa.  282;  Guthrie's  Ap.,  87  Pa.  9;  Kunt- 
zleman's  Est.,  186  Pa.  142;  22  Am.  &  Eng.  Ency.  517. 

James  S.  WilliamSy  for  appellee,  cited :  Auman  v.  Auman, 
21  Pa.  848 ;  22  Am.  &  Eng.  Ency.  of  Law,  p.  508 ;  Trust  Co.'s 
Ap.,  98  Pa.  209 ;  Stone  v.  McMuUen,  10  W.  N.  C.  541 ;  Guth- 
rie's Ap.,  87  Pa.  1 ;  Criswell's  Ap.,  41  Pa.  288 ;  Cockin's  Ap., 
Ill  Pa.  26. 

Pee  Cxtbiam,  Jan.  25, 1895  : 

For  reasons  given  by  the  learned  judge  of  the  common  pleas, 
we  think  he  was  clearly  right  in  holding  that,  under  the  will 
of  Mary  Hiester  Weber,  the  plaintiff  is  seized  of  a  fee  simple 
estate  in  the  premises  in  question,  and  in  entering  judgment 
in  his  favor  on  the  case  stated.  All  that  need  be  said  in  sup- 
port of  the  judgment  will  be  found  in  the  clear  and  concise 
opinion  of  the  coui*t  below ;  and  on  it  the  judgment  is  affirmed. 

Judgment  affirmed. 
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Henry  J.  Gackenbach,  Appellant,  v.  Lehigh  County. 

ConatUtUional  law—  TiUe  of  act--^Recorder's  fees^Act  of  June  24.  1885. 

The  act  of  June  24,  1885,  P.  L.  160,  entitled  *'  An  act  to  perfect  the 
records  of  deeds,  mortgages  and  other  instruments  in  certain  cases,^  vio- 
lates sec.  3,  art.  III.  of  the  constitution  which  provides  that  **  no  bill 
except  general  appropriation  bills  shall  be  passed  containing  more  than 
one  subject  which  shall  be  clearly  expressed  in  its  title.^' 

There  is  nothing  in  the  title  of  the  act  to  give  notice  or  warning  to  the 
tax  pay  era  of  the  different  counties  of  the  state  that  the  recorder's  fees 
given  in  the  act  were  imposed  upon  them. 

Argued  Feb.  6,  1895.  Appeal,  No.  98,  Jan.  T.,  1895,  by 
plaintiff,  from  order  of  C.  P.  Lehigh  Co.,  April  T.,  1894, 
No.  56,  refusing  to  take  off  nonsuit.  Before  Stbbrett,  C.  J., 
Geeen,  Williams,  Mitchell  and  Dean,  J  J.    Affirmed. 

Assumpsit  to  recover  fees  under  act  of  June  24,  1885. 
Before  Albright,  P.  J. 

At  the  trial  it  appeai*ed  that  plaintiff,  recorder  of  deeds, 
claimed  to  recover  $11,326.20  for  adding  certificates  to  deeds 
and  instruments  entered  by  his  predecessors  in  office.  The 
claim  was  made  under  the  act  of  June  24,  1885,  which  allowed 
twenty  cents  for  each  certificate  added  to  the  records.  The 
coui*t  held  that  the  act  of  June  24,  1885,  was  unconstitutional, 
on  the  ground  that  its  subject  was  not  sufficiently  expressed 
in  its  title,  citing  Pierie  v.  Philadelphia,  139  Pa.  573.  A  non- 
suit was  accordingly  entered,  which  the  court  in  the  opinion  of 
Albright,  P.  J.,  subsequently  refused  to  take  off. 

Hrror  assiffned  was  above  order.       ^ 

John  Rupp^  for  appellant,  cited :  Act  of  June  24, 1885,  P.  L. 
190,  and  distinguished  Pierie  v.  Philadelphia,  139  Pa.  573; 
art.  14,  sec.  5  of  the  constitution.  Every  presumption  should 
be  in  favor  of  an  act  of  assembly.  The  court  can  only  declare 
an  act  void,  when  it  violates  the  constitution  clearly,  palpably, 
plainly,  and  in  such  manner  as  to  leave  no  doubt  or  hesitation 
in  the  mind  of  the  judge :  Com.  v.  Hartman,  17  Pa.  118 ;  Sharp- 
less  V.  Philadelphia,  21  Pa.  147 ;  Eakin  v.  Raub,  12  S.  &  R. 
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830 ;  Pennsylvania  R.  R.  v.  Riblet,  56  Pa.  164  ;  Erie  &  North- 
East  R.  R.  V.  Casey,  26  Pa.  887;  Com.  v.  Maxwell,  27  Pa. 
444 ;  Com.  v.  McWilliams,  11  Pa.  61 ;  Cmig  v.  First  Presby- 
terian Church,  88  Pa.  42 ;  Com.  v.  Vrooman,  164  Pa.  306 ; 
Com.  V.  Butler,  99  Pa.  535 ;  Weister  v.  Hade,  52  Pa.  474 ; 
R.  R.  Co.'s  Ap.,  77  Pa.  429.  The  title  should  however  not  be 
misleading,  or  tend  to  withdraw  attention  from  the  covert  pur- 
pose of  the  act:  Allegheny  County  Home's  Appeal,  77  Pa.  77 ; 
Mauch  Chunk  v.  McGee,  81  Pa.  433 ;  Philadelphia  v.  Ridge 
Avenue  Railway  Co.,  142  Pa.  484;  Yeager  v.  Weaver,  64  Pa. 
425  ;  Fredericks  et  al.  v.  Penna.  Canal  Co.,  109  Pa.  50 ;  Dor- 
sey's  Appeal,  72  Pa.  192;  Com.  v.  Green,  68  Pa.  226;  Blood 
et  al.  V.  Mercelliott  et  al.,  53  Pa.  391. 

Also  citing  and  distinguishing :  Com.  v.  Depuy,  148  Pa.  201 ; 
Washington  Borough  v.  McGeorge,  146  Pa.  248  ;  Road  in 
Borough  of  Phoenixville,  109  Pa.  44 ;  Quinn  v.  Cumberland 
County,  162  Pa.  55 ;  Sewickley  Borough  v.  Sholes,  118  Pa. 
165;  Beckert  v.  Allegheny,  85  Pa.  191 ;  Rogers  v.  Imp.  Co 
109  Pa.  109 ;  Com.  v.  Fi-antz,  185  Pa.  389 ;  Hatfield  v.  Com. 
120  Pa.  395 ;  Com.  v.  Samuels,  163  Pa.  283;  Perkins  v.  Phil 
adelphia,  156  Pa.  554 ;  act  of  May  3,  1878,  P.  L.  43 ;  act  of 
May  26, 1891,  P.  L.  129 ;  act  of  June  30,  1883,  P.  L.  136 
act  of  June  6,  1893,  P.  L.  340 ;  act  of  April  18,  1867,  P.  L. 
91 ;  King  v.  Philadelphia  Co.,  154  Pa.  160. 

C.  J.  JErdman  and  T.  F.  Diefenderfer^  for  appellee,  were  not 
heard,  but  cited  in  their  printed  brief :  Pierie  v.  Philadelphia, 
139  Pa.  573. 

Per  Cubiam,  Feb.  25, 1895 : 

In  principle,  this  case  is  substantially  the  same  as  Pierie  v. 
Philadelphia,  139  Pa.  575,  and  is  ruled  thereby.  There  was 
therefore  no  error  in  refusing  to  take  off  the  judgment  of  non- 
suit. 

Judgment  affirmed. 

Vol.  clxvi — 29 
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Ann  Morgan,  Admx.  of  Francis  Morgan,  deceased, 
Appellant,  v.  Michael  Morgan. 

Mortgage — Affidavit  of  defence — Escrow — Consideration. 

An  affidavit  of  defence  to  a  scire  facias  sur  mortgage  is  sufficient  which 
avers  that  at  the  time  the  mortgage  was  executed  the  mortgagee  directed 
the  attorney  who  had  prepared  it,  to  hold  it  in  escrow,  keep  it  in  his  fire 
proof  and  not  record  it  until  the  mortgagee  and  the  mortgagor  should 
give  her  further  instructions ;  that  after  the  death  of  the  mortgagee  the 
attorney  gave  the  moitgage  to  the  mortgagee's  administratrix,  informing 
her  that  it  had  never  been  delivered ;  that  the  defendant,  the  mortgagor, 
had  never  received  any  money  on  account  of  the  mortgage,  and  that  no 
interest  had  ever  been  demanded  from  him  or  paid  by  him. 

Argued  Feb.  7, 1895.  Appeal,  No.  122,  Jan.  T.,  1895,  by 
plaintiff,  from  order  of  C.  P.  Montgomeiy  Co.,  Oct.  T.,  1894, 
No.  104,  di^jcbarging  rule  for  judgment  for  want  of  a  suffi- 
cient aflBdavit  of  defence.  Before  Sterbbtt,  C.  J.,  Greek, 
Williams,  Mitchell  and  Dean,  J  J.     AflBrmed. 

Scire  facias  sur  mortgage. 
Defendant  in  his  affidavit  of  defence  averred : 
That  on  or  about  the  fii-st  day  of  December,  A.  D.  1887,  he 
purchased  at  sheriff's  sale  a  messuage  and  tract  of  land  situate 
in  the  township  of  Whitpain,  in  the  county  of  Montgomery 
aforesaid,  containing  89  acres  and  41  perches,  more  or  less. 
And  on  December  12,  A.  D.  1887,  Henry  C.  Kline,  high  sheriff 
of  said  county,  acknowledged  and  delivered  to  him  a  deed  poll 
for  said  premises,  which  deed  is  recorded  in  said  court  in  Sher- 
iff's Deed  Book,  '*  I.,"  page  161,  etc.  That  sometime  afterwards, 
the  decedent,  Francis  Morgan,  who  was  his  brother,  desii*ed  to 
purchase  said  property  for  the  benefit  of  the  children  of  a 
deceased  sister,  Mrs.  Daniel  Crowley,  some  of  .whom  were 
minoi'S,  and  your  affiant  agreed  to  sell  and  convey  said  prem- 
ises, but  nothing  was  put  in  writing  concerning  the  same. 
Subsequently,  your  affiant  and  said  Francis  Morgan,  at  the 
suggestion  of  the  latter,  called  on  C.  Henry  Stinson,  Esq.,  a 
member  of  this  bar,  and  the  said  Francis  dii*ected  him  to  pre- 
})are  a  bond  and  mortgage  of  said  premises  to  secure  the  sum 
of  $5,000  with  interest,  which  was  to  be  executed  by  your 
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affiant,  and  also  to  prepare  a  deed  for  the  same  premises  from 
your  aflBant  to  Daniel  Crowley,  father  of  said  children  afore- 
said, the  plan  being,  as  your  affiant  understood  it  from  said 
Fi-ancis,  to  have  the  title  of  said  premises  placed  in  said  Dan- 
iel Crowley,  under  and  subject  to  the  lien  of  said  mortgage,  so 
that  after  the  title  was  so  vested  in  said  Crowley,  he,  the  said 
Francis,  could  foreclose  said  mortgage  and  compel  a  sale  if 
occasion  should  demand  it  for  the  interest  of  said  children. 

Your  affiant  further  avers,  that  afterwards,  to  wit,  on  March  20, 
1888,  the  said  Francis  and  himself  called  again  upon  the  said 
C.  Henry  Stinson,  Esq.,  for  the  purpose  of  executing  said 
papers  which  he  had  been  directed  to  prepare.  That  all  said 
papers  were  ready  for  execution,  but  the  said  Francis  did  not 
desire  your  affiant  to  execute  and  deliver  a  deed  to  said  Daniel 
Crowley  at  that  time.  At  his  request,  however,  your  affiiant 
executed  said  bond  and  mortgage,  and  at  the  time  of  said  exe- 
cution, cotemporaneously  therewith,  the  said  Francis  directed 
the  said  C.  Henry  Stinson  to  hold  the  said  bond  and  mortgage 
in  escrow,  the  same  not  to  be  considered  as  delivered,  to  keep 
the  same  in  his  fire-proof  safe,  and  not  to  record  them  or  do 
anything  with  them  until  he  and  your  affiant  should  subse- 
quently give  him  other  instructions  regarding  the  same,  as  the 
entire  matter  was  a  family  armngement.  That  said  Fmncis, 
at  that  time,  also  directed  the  said  Stinson  to  place  said  deed, 
unexecuted,  with  said  bond  and  mortgage  in  his  fire-proof  safe 
until  he  and  your  affiant  should  give  him  other  instructions 
concerning  the  same,  which  said  deed  is  still  in  the  possession 
of  said  Stinson,  and  has  been  ever  since,  as  your  affiant  is 
informed. 

Your  .affiant  further  avers,  that  said  bond  and  mortgage  re- 
mained in  escrow  and  undelivered  in  the  hands  of  the  said 
C.  Henry  Stinson,  until  after  the  death  of  the  said  Francis 
Morgan,  when  the  said  Stinson  informed  the  administratrix  of 
his  estate  that  he  held  said  papers,  and  afterwards,  on  demand 
made  by  her,  he  delivered  the  said  bond  and  mortgage  to  her, 
informing  her  at  the  same  time,  as  your  affiant  is  informed, 
that  the  said  papera  were  never  delivered  to  said  Francis  Mor- 
gan, but  were  simply  held  in  escmw  by  said  Stinson. 

Your  affiant  further  avers,  that  at  the  time  of  the  execution 
of  said  bond  and  mortgage  no  money  had  been  paid  to  him  on 


Digitized  by  VjOOQ IC 


452  MORGAN,  Admx.,  AppeUant,  v.  MORGAN. 

Statement  of  Facts«-Opinioii  of  the  Court  [166  Pa. 

account  thereof  by  the  said  Francis  Morgan,  nor  was  any  paid 
on  the  day  of  the  execution  ;  that  he  never  received  any  money 
afterwards  for  or  on  account  thereof;  that  he  does  not  owe 
any  part  of  said  f6,000  so  purporting  to  be  secured  by  said  bond 
and  mortgage,  nor  any  interest  thereon,  and  that  no  interest 
whatever  was  ever  demanded  of  him  by  said  decedent,  nor  was 
any  ever  paid  by  him  on  account  thereof. 

Error  aaaiffned  was  order  discharging  rule  for  judgment  for 
want  of  a  sufficient  affidavit  of  defence. 

WilliaM  F.  Meyers^  for  appellant. — The  delivery  was  not  in 
escrow:  Blackstone's  Com.,  vol.  2,  p.  207 ;  White  v.  Williams, 
2  Green's  Ch.  Rep.  N.  J.  876. 

When  the  defence  set  up  involves  an  issue  of  fact  the  affi- 
davit must  state  all  the  facts  necessary  to  constitute  a  substan- 
tial defence :  Kaufman  v.  Cooper  Ii-on  Co.,  105  Pa.  637 ;  Peck 
V.  Jones,  70  Pa.  83 :  Class  v.  Kingsley,  142  Pa.  636  ;  Lord  v. 
The  Ocean  Bank,  20  Pa.  387 ;  March  v.  Marshall,  63  Pa.  396 ; 
May  V.  Meehan,  169  Pa,  419. 

Cfharles  ff.  Stinson  and  William  F.  Solly^  for  appellee,  were 
not  heard. — The  only  delivery  was  in  escrow :  Jackson  v.  Cat- 
lin,  2  Johns.  (N.  Y.)  248 ;  White  v.  Williams,  2  Green  Chanc. 
N.  J.  376 ;  Devlin  on  Deeds,  sec.  812 ;  3  Washburn  on  Real 
Property,  684. 

The  affidavit  was  clearly  sufficient  because  no  consideration 
passed  for  the  mortgage. 

A  reasonable  intendment  is  to  be  made  in  favor  of  affidavits 
of  defence,  and  they  should  not  be  subjected  to  a  scrutiny 
unduly  rigid.  Twitchell  v.  McMurtrie,  77  Pa.  388 ;  Moeck  y. 
Littell,  82  Pa.  864;  Thompson  v.  Clark,  66  Pa.  88;  Bronson 
V.  Silverman,  77  Pa.  94 ;  Reznor  v.  Suplee,  81  Pa.  180;  Kauflf- 
man  v.  Iron  Co.,  106  Pa.  637. 

Pbb  Curiam,  Feb.  26, 1896: 

Assuming,  as  we  must  in  oases  such  as  this,  that  the  aver- 
ments of  fact  contained  in  the  affidavit  of  defence  are  true,  the 
court  was  right  in  holding  that  there  is  enough  in  defendant's 
affidavit  to  carry  the  case  to  the  jury ;  and  hence  there  was  no 
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error  in  discharging  plaintiflE's  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defence. 

Appeal  dismissed  with  costs  to  be  paid  by  plaintiff,   but 
without  prejudice,  etc. 


Commonwealth,  Appellant,  v.  Pittsburg  &  Western 

Railway. 

TaxaU<m^Corpor(Uions—-ValtiaH(m  of  capital  stock-- Act  of  June  8, 1891. 

Under  the  act  of  June  8,  1891,  P.  L.  229,  the  amount  and  rate  per  cent 
of  dividends  made  by  a  corpoi-ation  during  the  tax  year  do  not  furnish 
an  absolute  indication  or  measure  of  the  actual  value  in  cash  of  the  capi- 
tal stock  of  a  coi*poration,  but  are  to  be  considered,  with  all  other  rele- 
vant facts,  in  determining  what  is  its  actual  value  in  cash:  Om.  v. 
Edgerton  Coal  CJo.,  164  Pa.  284,  followed. 

Argued  May  30,  1894.  Appeal,  No.  31,  May  T.,  1894,  by 
plaintiff,  from  judgment  of  C.  P.  Dauphin  Co.,  June  T.,  1893, 
No.  735,  on  case  tried  by  the  court  without  a  jury.  Before 
Sterrbtt,  C.  J.,  Green,  Williams,  McCollum,  Mitchell, 
Dean  and  Fell,  JJ.     Affirmed. 

Appeal  from  tax  settlement.  For  statement  of  facts  see 
Com.  V.  Edgerton  Coal  Co.,  164  Pa.  284. 

The  case  was  tried  by  Simonton,  P.  J.,  without  a  juiy. 

Urror  assiffned  was  in  not  directing  judgment  to  be  entered 
in  favor  of  the  commonwealth  for  the  full  amount  of  its  claim. 

W.  U.  Hensel^  attorney  general,  James  -4.  Stranahan^  deputy 
attorney  general,  with  him,  for  appellant,  cited :  Act  of  June  8, 
1891,  sec.  4,  P.  L.  236  ;  Com.  v.  Ocean  Oil  Co.,  59  Pa.  62 ; 
Com.  V.  Penna.  Gas  Coal  Co.,  62  Pa.  241 ;  Hamilton  Steeled 
Wheel  Co.  v.  Com.,  12  W.  N.  C.  328 ;  Com.  v.  West.  Land  & 
Imp.  Co.,  156  Pa.  455 ;  Com.  v.  Penna.  Ins.  Co.,  13  Pa.  166 ; 
A.  &  O.  Telegraph  Co.  v.  Com.,  66  Pa.  57 ;  Com.  v.  Hamilton 
Mfg.  Co.,  12  Allen,  298. 

Lyman  2).  Gilbert^  John  H,  Weiss  and  John  Mc  Cleaves  with 
bim,  for  appellee,  cited :  St.  John  v.  Erie  Ry.,  22  Wall.  148 ; 
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Union  Pacific  R.  R.  v.  99  U.  S.  420;  Evans  v.  Wain,  74  Pa. 
69 ;  J.  &  N.  Manf.  Co.  v.  Com.,  69  Pa.  187  ;  Com.  v.  Penn  Gaji 
Coal  Co.,  62  Pa.  241 ;  Eyster  v.  Centennial  Board  of  Finance, 
94  U.  S.  503. 

Per  Curiam,  March  4, 1895  : 

This  case  presents  about  the  same  facts  as  were  found  in 
Commonwealth  v.  Edgerton  Coal  Company,  No.  21  of  June 
Term,  1893,  of  same  court.     See  164  Pa.  284. 

The  capital  stock  of  the  company  was  f  12,000,000 ;  its  net 
earaings  for  the  year  1892  were  f308,960.12.  No  dividend  was 
declared  for  the  year,  nor  were  any  additions  made  to  sinking 
or  surplus  fund.  The  average  price  at  which  the  stock  had 
sold  during  the  year  was  $11.50  per  share.  The  president  and 
treasurer  of  the  company  under  oath  appraised  the  entire  value 
of  the  stock  at  $2,660,000.  The  auditor  general  and  state 
treasurer  not  being  satisfied  with  this,  re-appraised  it  for  tax- 
ation at  $5,149,335.38.  The  only  basis  for  thus  raising  the 
value  was  that  6  per  cent  on  this  sum  would  produce  the  net 
earnings.  The  learned  court  below,  as  in  Commonwealth  v. 
Edgerton  Coal  Company,  supra,  held  this  to  be  error,  and 
adopted,  as  the  value  for  taxation,  the  appraised  value  returned 
by  the  officers. 

We  affirmed  the  judgment  in  the  case  mentioned,  and  see  no 
reason,  in  affirming  this  judgment,  to  add  anything  to  the  rea- 
sons therein  given. 

The  judgment  is  affirmed,  and  the  appeal  is  dismissed  at 
costs  of  appellant. 


Emma  C.  Fitzwater,  Appellant,  v.  Roberts  &  Co. 

Replevin — Evidence—  Question  for  jury. 

In  an  action  of  replevin  for  a  eanlage  which  had  been  left  with  defend- 
ants  as  keepers  of  a  liveiy  stable,  defendants  claimed  a  right  to  retain 
possession  of  the  carriage  for  storage  charges,  and  also  by  reason  of  an 
agreement  that  it  should  remain  in  their  possession  as  security  for  a  debt 
due  them  by  the  plaintiff^s  husband  for  keeping  a  horae.  Both  gronnds 
of  defence  were  denied  by  plaintiff,  who  asserted  that  no  storage  was  to 
be  charged,  and  that  no  agreement  as  alleged  by  defendants  had  (>e60 
made.     Heldy  that  the  case  was  for  the  jury. 
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In  the  above  case  there  was  evidence  that  five  months  before  the  wiii 
issued,  the  plaintiff,  after  the  removal  of  the  horse,  authorized  defendants 
to  sell  the  carriage  for  a  price  named,  and  to  retain  from  the  money 
received  the  amount  they  claimed  to  be  due  by  her  husband.  The  author- 
ity was  not  for  an  indefinite  time,  and  it  was  revocable  at  plaintiffs  pleas- 
ore.  Held,  that  such  an  agreement,  as  it  was  to  sell,  and  not  to  retain 
the  carriage,  did  not  defeat  plaintiff's  right  to  recover  in  replevin. 

Argued  Jan.  8, 1895.  Appeal,  No.  240J,  Jan.  T.,  1894,  by 
plaintiff,  from  order  of  C.  P.  No.  8,  Phila.  Co.,  June  T.,  1893, 
No.  70,  entering  nonsuit.  Before  Stebrett,  C.  J.,  Gbebn, 
Williams,  McCollum,  Mitchell,  Dean  and  Fell,  JJ. 
Reversed. 

Replevin  for  a  carriage.     Before  Finlbtter,  P.  J. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 
The  court  entered  a  complusory  nonsuit  which  it  subse- 
quently refused  to  take  off. 

Hrror  assigned  among  others  was  (3)  refusal  to  take  off 
nonsuit 

Charles  L^  Smyth^  for  appellant,  cited :  T.  &  H.  Pr.,  sec. 
1744;  MacLinley  v.  McGregor,  3  Wharton,  370;  Morris  on 
Replevin,  76 ;  act  of  April  7, 1807,  4  Sm.  L.  403 ;  McManigle 
V.  Crouse,  34  L.  I.  384 ;  Hartshorne  v.  Seeds,  1  Chester  Co. 
460;  Reinoehl  v.  Organ  Co.,  6  Lane.  Law  Rev.  289. 

No  argument  was  made  nor  paper-book  filed  for  appellee. 

Opinion  by  Mb.  Justice  Fell,  March  4, 1895 : 
The  plaintiff  brought  replevin  for  a  carriage  which  was  in 
the  possession  of  the  defendants  and  had  been  left  with  them 
as  keepers  of  a  livery  stable.  The  defendants  claimed  a  right 
to  retain  possession  of  the  carriage  for  storage  charges,  and  also 
by  reason  of  an  agreement  that  it  should  remain  in  their  pos- 
session as  security  for  a  debt  due  them  by  the  plaintiff's  hus- 
band for  keeping  a  hoi-se. 

Both  grounds  of  defence  were  controverted.  It  was  testified 
by  the  plaintiff  that  the  carriage  was  left  with  the  defendants 
under  an  agreement  that  no  charges  should  be  made  for  storage, 
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and  it  was  denied  by  her  husband  that  an  agreement  had  been 
made  that  it  should  be  held  as  security  for  his  debt. 

That  the  plaintiff  after  the  removal  of  the  horse  authorized 
the  defendants  to  sell  her  carriage  for  a  price  named,  and  to 
retain  from  the  money  received  the  amount  they  claimed  to  be 
due  by  her  husband,  did  not  defeat  her  right  to  recover  in  the 
action.  This  authority  was  given  five  months  before  the  writ 
issued.  It  was  not  for  an  indefinite  time,  and  it  was  to  sell, 
not  to  retain  the  carriage ;  and  if  her  testimony  was  correct,  it 
was  revocable  at  her  pleasure. 

The  testimony  was  not  presented  in  an  orderly  manner,  and 
was  far  from  being  clear  or  convincing,  but  we  are  of  opinion 
that  it  raised  an  issue  of  fact  for  the  jury  and  that  a  nonsuit 
should  not  have  been  granted. 

The  judgment  is  reversed  and  a  venire  de  novo  awarded. 


/'«8    466 

l'M__4^      George  Philler  et  al.,   Clearing   House  Committee,  v. 
Abner  A.  Jewett  &  Co.  and  Isaac  Keeler,  Appellants. 

Banks  arid  banking — Clearing  house — Promissory  notes. 
Certain  banks  constituting  a  clearing  house  association  placed  in  tlie 
hands  of  the  clearing  house  committee  moneys  and  soeurities  pledged 
(1)  for  the  payment  of  daily  balances;  and  (2)  "for  other  indebtedness 
due  to  members  of  the  association  ^  One  of  defendant's  notes  was  pledged 
by  his  bank  with  the  clearing  house  committee.  The  bank  had  receiyed 
aid  from  the  committee  in  excess  of  the  amount  of  its  securities  deposited 
to  provide  for  daily  balances,  and  to  secure  this,  additional  securities  hail 
been  deposited.  Subsequently  the  bank  failed,  and  the  cuiTent  daily 
balance  was  paid  out  of  the  proceeds  of  the  securities  deposited  for  that 
purpose,  leaving  a  surplus  remaining.  The  additional  securities  wei-e 
insufficient  to  pay  the  additional  loan.  Defendant's  note  was  among  the 
securities  deposited  to  secure  the  daily  balance.  Held,  that  the  clearing 
house  committee  held  the  note  for  value,  and  could  apply  it  towards  the 
payment  of  the  additional  loan,  and  that  defendant  had  no  right  to  set  off 
against  the  note  the  amount  which  his  bank  owed  him  as  a  depositor. 

Argued  Jan.  10,  1895.  Appeal,  Nos.  512,  Jan.  T.,  1895, 
and  118,  July  T.,  1834,  by  defendants  from  judgments  of  C.  P. 
No.  2,  Phila.  Co.,  Dec.  T.,  1891,  No.  586,  and  C.  P.  No.  3, 
Phila.  Co.,  March  T.,  1892,  No.  692,  on  verdict  for  plaintiffs. 
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Before  Green,  Williams,  McCollum,  Mitchell,  Dean  and 
Fell,  JJ.    AflBrmed. 

Assumpsit  on  promissory  note.     Before  Jenkins,  J. 

In  addition  to  the  facts  stated  in  the  opinion  of  the  Supreme 
Court,  it  appeared  that  article  XVII  of  the  Clearing  House 
Association  was  as  follows : 

"  The  committee  shall  apply  the  deposits  of  any  defaulting 
bank  to  the  payment  of  the  balances  due  by  such  bank  at  the 
clearing  house,  or  to  the  reimbursement  pro  rata  of  the  several 
banks  furnishing  said  balance,  under  article  XI ;  and  the  sur* 
plus,  if  any,  shall  be  held  as  collateral  security  for  other  indebt- 
edness to  members  of  this  association." 

On  April  7,  1891,  and  up  to  the  time  of  the  failure  of  the 
bank  there  were,  as  between  the  Spring  Garden  Bank  and  the 
Clearing  House  Association,  two  accounts,  one  designated  as 
the  loan  certificate  account  and  the  other  collateral  regular  or 
daily  balance  account.  Each  had  its  specific  collateral.  The 
note  in  suit  was  one  of  those  held  as  collateral  for  the  daily 
balance  and  was  never  entered  or  held  in  the  loan  certificate 
account.  The  indebtedness  due  by  the  bank  to  the  clearing 
house  on  collateral  regular  or  for  daily  balances  was  at  the 
time  of  suit  paid  in  fuU,  and  the  only  indebtedness  then  exist- 
ing was  about  $70,000  due  on  loan  certificates. 

The  court  gave  binding  instructions  for  plaintiff. 

Verdict  and  judgment  for  plaintiffs.     Defendant  appealed. 

Error  assigned  among  others  was  above  instruction. 

Joseph  Leedom  for  Abner  A.  Jewett  &  Co.,  cited :  Bay  v. 
Coddington,  6  Johns.  Ch.  54;  Kirkpatrick  v.  Muirhead,  16 
Pa.  123 ;  Petrie  v.  Clark,  11  S.  &  R.  377  ;  Maynard  v.  Sixth 
Nat.  Bank,  98  Pa.  252 ;  Homes  v.  Smyth,  4  Shep.  (Me.)  177. 

Alfred  D.  Weiler  and  Wm.  W.  Wilthanky  for  Isaac  Keeler. 

^  A.  T.  Freedley^  for  appellee,  cited:  Phoenix  Ins.  Co.  v. 
Church,  81  N.  Y.  222 ;  Jones  on  Pledges,  sec.  115 ;  Bay  v. 
Coddington,  6  Johns.  Ch.  54 ;  Clark  v.  Iselin,  21  Wall.  360 ; 
Casey  v.  Credit  Mobilier,  2  Woods,  77 ;  Muirhead  v.  Barkpat- 
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rick,  21  Pa.  237;  Miller  v.  Pollock,  99  Pa.  202;  Philler  v. 
Field,  29  W.  N.  C.  139;  Story  on  Bailments,  sec.  128;  Talty 
v.  Freedman's  Co.,  93  U.  S.  321 ;  Donald  v.  Suckling,  Law 
Rep.,  1  Queen's  Bench,  585 ;  Philler  v.  Woodfall,  3  Dist.  Reps. 
390 ;  Hughes  v.  Large,  2  Pa.  103 ;  Young  v.  Schriner,  80  Pa. 
463;  McManus  v.  Sweatman,  22  W.  N.  C.  54;  Whitehead  v. 
Walker,  10  Meeson  &  Welsby,  697;  Kensington  Nat.  Bank  v. 
Shoemaker,  11  W.  N.  C.  215;  Nat.  City  Bank  v.  N.  Y.  Gold 
Exchange  Bank,  101  N.  Y.  695 ;  Bolles  on  Pi-actical  Banking, 
217 ;  Gibbons'  Banks  of  New  York,  292 ;  Chambei-s'  Encyclo- 
pedia,  title,  "  Clearing  House ;  "  Walker  on  Banking  Lawsn, 
68-70 ;  Giunt's  Law  of  Bankei-s,  52 ;  Warwick  v.  Rogers,  5 
Manning  &  Granger,  348 ;  Boddington  v.  Schlencker,  4  Bam- 
well  &  Adolphus,  158 ;  Morse  on  Banks,  2d  ed.  450-457 ; 
Johnson's  Encyclopedia,  title,  "  Clearing  House  ; "  Bolles  on 
Banks  and  Their  Directoi-s,  sections  420-426,  pages  412  to 
423;  Fowler  v.  New  York  Exchange  Bank,  67  N.  Y.  138; 
Crane  v.  Clearing  House,  3  Dist.  Reps.  509. 

Opinion  by  Mr.  Justice  Williams,  March  4, 1895: 
The  defendants  are  the  makera  of  a  promissory  note  which 
was  discounted  for  them  in  due  couree  of  business  by  the  Spring 
Garden  National  Bank.  This  bank  was  one  of  the  associated 
banks  of  Philadelphia  that  had  united  to  organize  the  clearing 
house  as  a  convenient  and  expeditious  instrument  for  making 
daily  settlements  with  each  other.  To  facilitate  the  transaction 
of  the  business  for  which  it  was  created  the  associated  banks 
placed  in  the  hands  of  the  clearing  house  committee  a  consid- 
erable fund  to  be  used  in  paying  daily  balances  due  from  debtor 
banks.  This  was  contributed  in  cash  or  good  securities  at  an 
agreed  rate  fixed  by  reference  to  the  capital  stock  of  each  bank. 
The  Spring  Garden  National  Bank  deposited  securities  instead 
of  money ;  and  these  securities  were  pledged  under  sec.  4  of 
article  17  of  the  regulations  for  the  clearing  house  adopted  by 
the  associated  banks,  first  for  the  payment  of  daily  balances; 
and  next  as  security  "for  other  indebtedness  due  to  members 
of  the  association."  The  Spring  Garden  National  Bank  needed 
and  had  received  aid  in  maintaining  its  credit  much  beyond 
the  sum  it  had  secured  by  its  deposit  to  provide  for  daily  bal- 
ances.    This  aid  was  extended  by  the  issue  of  clearing  house 


Digitized  by  VjOOQ IC 


PHILLER  et  al.  v.  JEWETT  &  CO.,  AppeUanta.       459 
1895.]  Opinion  of  the  Court. 

certificates  in  its  behalf  for  quite  a  large  sum ;  and  to  provide 
for  their  payment  the  bank  had  deposited  other  securities  with 
the  clearing  house  committee.  After  the  bank  failed  the  cur-, 
rent  daily  balance  was  paid  out  of  the  proceeds  of  the  securities 
deposited  for  that  purpose  and  there  was,  in  the  language  found 
in  the  regulation,  in  art.  17,  sec.  4,  "  a  surplus  remaining." 
The  additional  securities  deposited  to  cover  the  certificates 
proved  insufficient  for  that  purpose  leaving  a  balance  of  debt 
unprovided  for  amounting  to  about  seventy  thousand  dollai-s. 
The  plaintiflfs  claim  to  hold  the  sui-plus  from  the  first  batch  of 
securities  to  meet,  pro  tan  to,  the  deficit  in  the  last.'  This  is 
clearly  within  the  contract  under  which  the  securities  were 
deposited,  and  within  the  intention  of  the  parties.  The  defend- 
ants have  a  claim  against  the  Spring  Garden  Bank  which  they 
would  be  entitled  to  set  off  upon  the  note  if  the  bank  was  still 
the  holder;  but  it  is  not  It  parted  with  the  note  before  its 
maturity  and  for  full  value.  It  could  not  reclaim  it  from  the 
clearing  house  without  the  payment  of  its  entire  indebtedness 
to  that  institution,  and  the  defendants  stand  in  no  better  posi- 
tion than  the  bank.  Their  set-off  cannot  be  made  available 
unless  the  bank  is  the  owner.  But  as  we  have  seen  the  title  to 
the  instrument  passed  from  the  bank  to  the  plaintiffs,  who  are 
bona  fide  holdei'S,  and  their  right  to  recover  upon  it  is  clear.  The 
learned  judge  of  the  court  below  was  right  therefore  in  giving 
to  the  jury  a  binding  instruction  on  this  subject,  and  the  judg- 
ment is  now  affirmed. 

geo.  philler  et  al.,  clearing  house  committee,  v.  isaac 
keei.br,  appellant. 

Opinion  by  Mr.  Justice  Williams,  March  4, 1895 : 
This  case  involves  the  same  question  that  has  just  been 
decided  in  Philler  v.  Jewett  et  al.     For  the  reasons  given  in 
the  opinion  filed  in  that  case  the  assignments  of  error  are  not 
sustained. 

The  judgment  is  affirmed. 
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Elwood  S.  Gilton,  Appellant,  v.  Hestonville,  Mantua  & 
Fairmount  Passenger  Railway. 

Negligence— street  railways— Defective  rail. 

In  an  action  against  a  street  railroad  company  to  recover  damages  for 
personal  injuries  caused  by  the  rim  of  the  wheel  of  plaintiflTs  wagon  being 
caught  by  the  end  of  a  rail  which  had  become  worn  and  split,  the  case  is 
for  the  jury  where  plaintilTs  evidence  tends  to  show  that  the  car  tracks  for 
two  squares  from  the  place  of  the  accident  were  in  a  condition  dhngerous 
to  persons  driving  on  the  street  because  the  rails  were  worn  and  many  of 
them  insecurely  fastened  or  entirely  loose  ;  that  the  rail  which  caused  the 
injury  was  so  worn  that  it  would  not  hold  the  spikes  by  which  it  had  been 
fastened  down,  and  that  at  one  end  it  was  split  and  the  parts  separated 
about  an  inch ;  that  the  rail  appeared  to  have  been  in  this  condition  for 
some  time;  and  that  the  defects  were  apparent  and  would  have  been 
observed  by  any  one  supervising  the  tnick. 

A  street  railway  company  is  bound  to  know  that  use  and  climatic  influ- 
ences will  pi-oduce  defects  in  rails,  and  it  is  bound  to  make  such  a  con- 
tinued inspection  as  will  detect  those  which  are  apparent. 

Argued  Jan.  12,  1895.  Appeal,  No.  486,  Jan.  T.,  1894,  by 
plaintifif,  from  order  of  C.  P.  No.  1,  Phila.  Co.,  Sept.  T., 
1889,  No.  896,  refusing  to  take  oflf  nonsuit.     Before  Ster- 

RETT,  C.  J,,  GUEEN,  WlLLIAMS,  McCOLLUM,  MiTCHELL,  DeAII 

and  Fell,  JJ.     Reversed. 

Trespass  for  personal  injuries. 

At  the  tiial  it  appeared  that  plaintiff,  a  milkman,  was  injured 
on  June  16,  1889,  while  driving  his  wagon  oyer  a  defective 
rail  on  defendant's  railway.  The  condition  of  the  rail  was  de- 
scribed by  Tiiomas  McCarthy,  a  witness  for  plaintiff,  as  follows: 

*'  Q.  I  want  you  to  tell  what  you  saw  about  that  rail.  A.  The 
rail  was  a  worn-out  mil,  and  catched  the  rim  of  the  wheel,  and 
it  was  bented  up  about  two  feet  and  a  half.  Q.  How  was  it 
worn  out — so  worn  out  that  it  showed  plainly?  A.  So  worn 
out  that  nothing  could  hold  it  fivst.  Q.  Then  it  must  have 
been  that  way  a  good  while  ?  A.  Oh,  that  way  a  good  while. 
It  wasn't  safe  to  drive  on.  You  could  see  it.  Q.  Anybody 
walking  along  the  tmck  could  not  fail  to  see  that  that  was  a 
worn-out  rail?  A.  No,  indeed.  Q.  I  suppose  you  could  not 
see  it  though  if  you  were  diiving  along  ?     A.  No.     Q.  Hovf 


Digitized  by  VjOOQIC 


GILTON,  AppeUant,  v.  PASSENGER  RY.  461 

1895.]  Statement  of  Facts — ^Arguments. 

about  the  spikes?  A.  The  spikes  were  all  wore  out;  they 
wouldn't  hold  no  rails  fast.  Q.  Do  you  know  generally  the 
sort  of  repair  that  road  was  kept  in  about  that  time  ?  A.  Yes, 
pretty  much  so.  Q.  And  was  it  pretty  good,  or  was  it  pretty 
bad  so?  A.  I  don't  think  there  was  a  dozen  good  rails  on 
Lancaster  avenue  from  Fifty-second  street  to  Forty-fourth." 

Other  witnesses  gave  similar  testimony  as  to  the  condition 
of  the  track. 

The  court  entered  a  compulsory  nonsuit  which  it  subsequently 
refused  to  take  off. 

Errors  assiffned  were  (1)  entry  of  nonsuit;  (2)  refusal  to 
take  it  off. 

John  Q-.  Johnson^  for  appellant. — The  defendant  was  liable, 
without  proof  of  length  of  time  of  continuance  of  the  condition, 
for  a  defective  i-ail  which  made  the  highway  dangerous :  Penna. 
&  Ohio  Canal  Co.  v.  Graham,  63  Pa.  297 ;  Fritsch  v.  Allegheny, 
91  Pa.  228 ;  Rapho  v.  Moore,  68  Pa.  407. 

There  was  evidence  both  as  to  the  condition  of  the  rail  itself 
and  of  a  general  condition  of  non-repair,  which  should  have 
been  submitted  to  the  jury,  even  though  the  defendant  corpo- 
ration was  not  liable,  saving  for  a  failure  to  repair  after  lapse 
of  a  reasonable  time  :  Bradwell  v.  Pittsburg  &  West  End  Pass. 
Ry.,  163  Pa.  105 ;  Elliot  on  Roads  &  Streets,  462 ;  Kibele  v. 
PhUa.,  105  Pa.  44;  Vanderalice  v.  PhUa.,  103  Pa.  107;  2 
Thompson  on  Negligence,  985 ;  2  Dillon  on  Municipal  Corpora- 
tions, 4th  ed.,  p.  1298  ;  Elliot  on  Roads  &  Streets,  463. 

Russell  Diuiney  J,  Bayard  Henry  with  him,  for  appellee. — 
All  corporations,  whether  public  or  private,  which  have  control 
of  a  road  or  highway,  are  liable  for  the  consequences  of  a  defect 
therein  only  when  it  is  proved  that  such  corporations  have  been 
guilty  of  negligence  ;  and  in  order  to  establish  negligence  it  is 
essential  to  prove  notice  to  the  corporation  of  such  defect,  either 
actual  or  constructive :  Act  of  April  6, 1859,  P.  L.  889 ;  13th 
&  15th  Ste.  Pass.  Ry.  v.  City,  13  W.  N.  C.  487  ;  Phila.  v.  Ridge 
Ave.  Pass.  Ry.,  143  Pa.  444 ;  Osgood  v.  Lynn  &  Boston  R.  R., 
130  Mass.  492 ;  Oakland  Railwaf  Co.  v.  Fielding,  48  Pa.  320 ; 
Sherman  &  Redfield  on  Negligence,  §  367 ;  Born  v.  Allegheny 
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&  Perrysville  Plank  Road  Co.,  101  Pa.  334  ;  Springer  v.  Phila., 
12  Atl.  490;  Otto  Twp.  v.  Wolf,  106  Pa.  608;  Aylesworth 
V.  Chicago,  Rock  Island  &  Pacific  R.  R.,  30  Iowa,  459 ;  Good- 
nough  V.  Oshkosh,  24  Wis.  549;  Billings  v.  Worcester,  102 
Mass.  329 ;  2  Sherman  &  Redfield  on  Negligence,  4th  ed.  §  888 ; 
Otto  Twp.  V.  Wolf,  106  Pa.  608 ;  Goodson  v.  Des  Moines,  23 
N.  W.  655. 

If  the  appellant's  theory  of  the  appellee's  liability  in  this  case 
was  to  be  logically  carried  out,  it  would  make  the  appellee  prac- 
tically an  insurer  of  all  outsiders  using  its  lines  against  defects 
therein.  The  law  does  not  create  any  such  general  warranty  or 
insurance  of  the  safe  condition  of  highways  on  the  part  of  cities, 
or  townships,  or  turnpikes,  or  railways :  Sherman  &  Redfield  on 
Negligence,  §§  290,  867  ;  Rapho  v.  Moore,  68  Pa.  407 ;  Bums 
V.  Bradford,  137  Pa.  361;  Otto  Twp.  v.  Wolf,  106  Pa.  508; 
Bora  V.  Allegheny  &  Perrysville  Plank  Road  Co.,  101  Pa.  884; 
Oakland  Ry.  Co.  v.  Fielding,  48  Pa.  320 ;  Collins  v.  Leafey, 
124  Pa.  203. 

Opinion  by  Mb.  Justice  Fell,  March  4, 1895 : 
The  plaintiflf  was  injured  by  being  thrown  from  his  wagon . 
while  driving  on  the  tracks  of  the  Hestonville,  Mantua  &  Fair- 
mont Passenger  Railway  Company,  the  corporation  defend- 
dant.  The  accident  was  caused  by  the  rim  of  the  wheel  of  his 
wagon  being  caught  by  the  end  of  a  rail  which  had  become 
worn  and  split.  A  nonsuit  was  entered  upon  the  ground  that 
it  did  not  appear  that  the  defendant  had  notice,  actual  or  con- 
structive, of  the  defective  condition  of  the  rail.  It  was  shown 
by  the  testimony  that  the  car  tracks  for  two  squares  from  the 
place  of  the  accident  were  in  a  condition  dangerous  to  persons 
driving  on  the  street  because  the  rails  were  worn  and  many  of 
them  insecurely  fastened  or  entirely  loose ;  that  the  rail  which 
caused  the  injury  was  so  worn  that  it  would  not  hold  the  spikes 
by  which  it  had  been  fastened  down,  and  that  at  one  end  it 
was  split  and  the  parts  separated  about  an  inch.  The  rail 
appeared  to  have  been  in  this  condition  for  some  time,  and  the 
defects  were  apparent  and  would  have  been  observed  by  any  one 
supervising  the  track. 

After  the  accident  this  rail  was  found  bent  so  that  its  end 
was  two  feet  above  the  surface  of  the  street.     It  did  not  clearly 
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appear  whether  the  rail  had  been  bent  by  the  wheel  of  the 
plaintifiTa  wagon  catching  in  the  spilt  end,  or  by  a  like  preced- 
ing cause.  Either  conclusion  might  have  been  drawn  by  the 
jury,  and  it  was  unimportant  which  was  reached.  If  the  i-ail 
had  become  so  worn  that  it  was  loose  from  the  timbers  to  which 
it  had  been  spiked,  and  its  end  so  split  thdt  a  wagon  wheel 
would  probably  become  wedged  in  it,  the  danger  was  as  real, 
though  not  as  manifest  and  imminent,  as  if  its  end  was  bent 
up.  The  proof  was  distinct  that  the  rim  of  the  wheel  was 
caught  in  the  end  of  the  rail,  and  whether  it  was  caught  before 
or  after  the  rail  was  bent  went  only  to  the  degree  of  nonrepair 
of  which  the  defendant  should  be  held  to  have  had  notice.  If 
the  rail  was  worn  and  loose  and  split  it  was  an  object  of  dan- 
ger whether  bent  or  not,  and  its  becoming  bent  would  natu- 
rally follow  as  the  result  of  its  condition.  The  defect  in  the 
rail  did  not  occur  suddenly  or  from  an  unusual  or  an  acci- 
dental cause ;  it  was  the  result  of  ordinary  and  long-continued 
use,  it  was  apparent  and  the  danger  from  it  probable. 

Without  holding  the  defendant  to  a  higher  duty  than  to 
make  repairs  after  notice,  either  actual  or  constructive,  of 
defects,  there  seems  to  be  enough  in  the  evidence  to  have  car- 
ried the  case  to  the  jury.  The  duty  of  the  defendent  to  keep 
the  tracks  in  repair  was  clear  and  imperative.  It  was  bound 
to  know  that  use  and  that  climatic  influences  would  produce 
defects  in  the  rails,  and  it  was  bound  to  make  such  a  continued 
inspection  as  would  detect  those  which  were  apparent.  The 
defects  in  the  rail  in  question  did  jot  arise  in  a  day,  nor  prob- 
ably in  a  week  or  a  month.  The  certainty  that  they  would 
arise  in  time  imposed  the  duty  of  continued  vigilance. 

The  judgment  is  reversed  and  a  procedendo  awarded. 


166    4631 
190    151 


Commonwealth  v.  Albert  Woodley,  Appellant. 

Criminal  law — Murder — Insanity — Charge  of  court. 

On  the  trial  of  an  indictment  for  murder,  where  insanity  is  set  up  as  a 
defence,  it  is  proper  for  the  court  to  charge  that  mental  incapacity  is  to 
be  established  by  the  weight  of  the  evidence,  and  that  an  act  is  presumed 
to  have  been  done  sanely  until  the  contrary  appears  by  the  evidence. 
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An  instruction  that  the  prisoner  should  be  held  responsible  for  his  acts 
"  until  the  fact  is  positively  proved  that  he  is  not  responsible,**  while 
holding  the  defence  to  too  high  a  measure  of  proof,  is  not  injurious  to 
the  prisoner  where  the  court  further  says :  ••  Are  you  satisfied :  not  clearly 
but  by  the  weight  of  the  evidence  simply,  because  he  is  not  bound  to 
prove  it,  except  by  the  weight  of  the  evidence — the  fair  preponderance  of 
evidence;**  and  where  this  rule  is  again  stated  and  enforced  in  other 
parts  of  the  charge. 

Argued  Jan.  14,  1895.  Appeal,  No.  29,  Oct.  T.,  1895,  by 
Albert  W.  Woodley,  from  judgment  of  O.  &  T.  Allegheny 
Co.,  June  T.,  1894,  No.  13,  on  verdict  of  guilty.  Before  Steb- 
BETT,  C.  J.,  Green,  Williams,  McCollum,  Mitchbll,  Dean 
and  Fell,  JJ.    Affirmed. 

Indictment  for  murder.     Before  Slagle,  J. 

The  court  charged  in  part  as  follows : 

^'  Has  the  commonwealth,  by  its  testimony,  established  that 
the  crime  has  been  committed  by  the  prisoner  at  the  bar ;  and 
if  so,  then  what  is  the  crime  committed  ?  There  was  do  third 
person  present  at  the  time  that  this  fatal  shot  was  fired,  so  far 
as  the  commonwealth  has  shown.  They  have  shown  that  on 
the  morning  of  the  9th  day  of  May,  1894,  the  defendant  came 
to  the  house  of  Mr.  McConnell,  the  father  of  the  deceased; 
that  there  were  no  pereons  in  the  house  at  the  time  except 
Mr.  McConnell;  his  daughter,  Mi-s.  Buchanan,  and  the  defend- 
ant. After  some  time,  fixed  as  about  three  quartei-s  of  an  hour, 
the  defendant  went  from  tl^e  front  room  of  the  house  into  the 
dining-room,  and  from  the  dining-room  into  the  kitchen,  where 
the  deceased  was  at  work,  and  that  immediately  afterwards, 
within  a  minute  or  two,  Mr.  McConnell  heard  a  shot;  went 
from  the  front  room  into  the  next  one,  when  he  heard  a  sec- 
ond shot,  and  then  passed  into  the  kitchen  and  found  defend- 
ant and  his  daughter,  Mrs.  Buchanan,  lying  upon  Uie  floor. 
No  other  penson  was  in  the  kitchen  at  the  time. 

"  Mrs.  Buchanan  died  without  having  made  any  statement 
as  to  what  occurred,  so  that,  as  far  as  the  evidence  is  concerned, 
we  are  in  entire  ignorance  of  the  circumstances  attending  this 
killing. 

"  The  defendant  was  found  upon  the  floor  with  a  pistol  wound 
in  his  head,  and  apparently  unconscious,  and  was  taken  from 
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there  to  the  Allegheny  General  Hospital,  where  he  was  treated, 
and  where,  a  short  time  after  he  anived  there,  if  not  before, 
he  became  conscious.  [You  have  the  testimony  of  a  number 
of  witnesses  who  said  that  immediately  after  his  returning  to 
consciousness,  upon  inquiry,  he  said,  ^  I  did  it,'  but  gave  no 
excuse  for  the  act  except  by  saying  that  it  may  have  been  from 
jealousy.  This  is  the  testimony  of  the  commonwealth  as  to 
the  kilUng.]  [1] 

"  Now  the  commonwealth  have  offered  some  evidence  upon 
this  point.  [In  the  fii-st  place  they  call  attention  to  the  fact 
that  the  defendant  purchased  this  pistol  the  day  before  the 
crime  was  committed,  or  this  killing  was  perpetrated.  If  the 
pistol  was  purchased  for  this  purpose,  it  would  be  a  very  strong 
indication  of  not  only  a  willful  act,  but  of  a  deliberate  and 
premeditated  act,  because  if  he  thought  of  doing  it  on  Tuesday 
and  continued  to  meditate  and  deliberate  upon  it  until  Wednes- 
day morning,  it  would  certainly  be  full  time  for  all  the  delib- 
eration and  premeditation  that  the  law  could  require.]  [2] 
[In  the  further  evidence  of  that,  they  claim  that  before  the  act 
was  committed,  the  defendant  had  passed  in  and  out  through 
the  house  two  or  three  times,  and  that  immediately  before  it 
was  committed,  he  closed  the  doors  as  he  went  from  the  front 
room  to  the  dining-room,  and  from  the  dining-room  to  the 
kitchen,  so  that  both  doors  were  closed  between  the  kitchen 
and  the  dining-room  and  the  dining-room  and  the  parlor,  and 
that  that  is  evidence  of  a  purpose  and  a  fixed  determination  to 
do  what  was  done  deliberately.]  [3] 

*'  [You  will  take  all  of  these  matters  into  consideration,  and 
if  you  are  satisfied  from  the  evidence  beyond  any  reasonable 
doubt  (which  means  that  you  shall  be  fully  satisfied,  so  that 
your  minds  shall  rest  easily  and  certainly)  of  the  fact,  then 
that  testimony  of  the  commonwealth  would  justify  you  in  find- 
ing the  defendant  guilty  of  murder  in  the  fii*st  degree.]  [4] 
If  you  have  doubt  upon  any  one  of  these  prerequisites,  you 
should  give  the  prisoner  the  benefit  of  that  doubt. 

"  [I  have  gone  over  the  testimony  of  the  commonwealth  in 
this  view  because  the  defence  in  this  case  does  not,  as  I  under- 
stand it,  contradict  any  of  the  facts  which  were  proved  by  the 
witnesses  on  the  part  of  the  commonwealth,  most  of  whom  I 
have  referi'ed  you  to,  and  if  there  are  any  others,  either  one  way 
Vol.  clxvi — 30 
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or  the  odier,  of  course  you  will  take  notice  of  them.  I  have 
merely  run  over  them  in  a  general  way.]  [5] 

*^  The  defence  is  that  the  prisoner,  at  the  time  this  offence 
was  committed,  was  not  responsible  for  his  act,  or,  at  all  events, 
was  not  in  a  condition  to  commit  the  act  under  circumstances 
which  would  make  it  murder  of  the  first  degree.  This,  as  I 
said,  is  the  defence,  and  therefore  you  must  take  the  testimony 
offered  by  the  commonwealth  and  ascertain  fii-st  if  the  crime 
has  been  fully  established  as  having  been  committed  by  the 
defendant  and  what  the  degree  of  the  crime  is,  and  then  ascer- 
tain how  that  testimony  is  affected  by  the  testimony  of  the 
defence  as  to  his  condition  at  the  time  this  offence  was  com- 
mitted. It  was  alleged  that  the  defendant  was  insane,  and 
you  heard  the  testimony  upon  that  subject.  [It  seemed  to  me 
that  the  testimony  upon  the  question  of  insanity  was  very  mea- 
ger. The  testimony  of  his  sister  was  that  after  the  death  of 
his  wife,  a  year  or  more  before  this  unhappy  affair,  he  became 
very  despondent  and  seemed  to  be  changed  in  some  respects ; 
that  he  had  been  of  a  very  kind  disposition,  and  would  still 
be  kind  at  times,  but  at  other  times  was  cross ;  that  he  would 
sit  for  houi-s  doing  nothing,  or  walk  up  and  down  the  floor 
restlessly ;  that  he  showed  unkindness  towards  his  mother,  to 
whom  he  had  always  been  very  kind  before.  That  was  a  year 
or  more  before  this  trouble.  From  that  time  up  to  the  time,  or 
within  a  few  days  of  the  commission  of  this  offence,  there  is 
very  little  evidence.  One  or  two  of  'his  fellow  workmen  said 
that  he  acted  queerly ;]  [6]  that  there  were  times  when  be 
would  not  speak,  or  speak  very  little  for  a  day  at  a  time,  but 
no  one  ventured  the  opinion  that  he  was  insane  or  irresponsi- 
ble. The  fact  is  that  he  engaged  in  work  all  that  year,  except 
when  he  was  idle  for  want  of  employment,  and  prosecuted  the 
ordinary  affairs  of  his  life,  and  the  witnesses  who  boarded  with 
him  said  he  was  a  veiy  pleasant  man.  They  made  no  allusion 
to  his  being  out  of  his  mind.  I  believe  there  were  only  one 
or  two  witnesses  who  said  they  thought  he  was  ^  a  little  off '  at 
times.     However,  you  have  all  of  that  testimony. 

"In  order  to  relieve  him  of  the  responsibility  of  this  offence, 
if  you  find  that  he  committed  it,  the  condition  of  mind  existing 
at  the  time  the  offence  was  committed  must  be  shown,  and  even 
if  any  degree  of  insanity  was  shown  by  that  evidence,  the 
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question  would  be  for  you,  whether  or  not  it  was  followed  up 
to  the  time  of  the  commission  of  the  offence,  and  had  an 
influence  in  inducing  his  action. 

"  The  other  ground  of  defence  is  of  the  same  character  to 
some  extent;  that  is,  intoxication,  or  insanity  produced  by  in- 
toxication, and  upon  that  question,  you  have  the  testimony  on 
both  sides. 

"  There  was  no  evidence  offered  by  the  commonwealth  upon 
the  question  of  insanity,  the  district  attorney  stating  in  his 
argument  that  he  did  not  consider  that  there  was  any  evidence 
of  insanity,  but  upon  the  question  of  intoxication,  testimony 
was  offered  upon  the  part  of  the  defendant  and  also  upon  the 
part  of  the  commonwealth,  and  that  you  must  weigh,  because 
it  is  a  defence.  It  is  incumbent  upon  the  defendant  to  show 
you  that  that  condition  of  things  existed  in  order  to  relieve 
him  from  the  consequences  of  his  action.  You  heard  his  testi- 
mony ;  that  on  the  Monday  night  preceding  this  killing  having 
been  thrown  out  of  employment,  he  commenced  to  drink  and 
that  he  drank  that  night  veiy  heavily ;  that  on  Tuesday  morn- 
ing he  got  up  and  left  the  house  without  eating  his  breakfiist 
and  commenced  to  drink  again  and  continued  to  drink  during 
that  day ;  that  he  went  to  the  house  of  Mrs.  Buchanan  in  the 
morning  and  there  made  arrangements  with  her  to  go  to  the 
park  in  the  afternoon  and  that  they  did  go  to  the  park  but  that 
he  was  so  intoxicated  that  he  did  not  know  where  he  was ;  did 
not  know  how  he  got  there ;  did  not  know  whether  he  walked 
or  rode ;  did  not  even  know  where  he  had  met  Mrs.  Buchanan 
and  Mrs.  Johnston,  and  did  not  know  anything  at  all  until 
towards  evening,  when  he  found  himself  lying  on  a  bench  in 
the  park  with  his  head  on  Mi*s.  Buchanan's  lap ;  and  after  that, 
he  took  her  home  in  the  evening  and  then  continued  to  drink ; 
that  he  went  to  his  room,  buying  a  half  pint  of  whisky  befoi*e 
he  went,  which  he  drank  in  the  morning,  and  then,  after  taking 
four  or  five  drinks  at  one  saloon  and  two  or  three  at  another, 
he  went  to  Mi-s.  Buchanan's  house  and  this  thing  occurred.  [He 
gave  you  a  succinct  statement  of  what  he  did  up  to  the  time  of 
his  going  out  to  the  kitchen,  a  few  minutes  before  this  shooting 
occurred.]  [7]  Then  you  have  the  testimony  of  the  officers 
and  the  physicians  at  the  hospital  as  to  what  he  said  when  he 
regained  consciousness  after  this  thing  did  occur.    The  defend 
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ant  says  he  did  not  know  that  the  offence  had  been  committed 
at  all ;  that  he  had  no  knowledge  of  that  occurrence.  Now, 
though  intoxication  merely  is  not  an  excuse  for  crime,  if  a  man 
is  so  intoxicated ;  that  is,  if  his  mind  is  so  thoroughly  unhinged 
that  he  does  not  know  what  he  is  doing,  it  seems  to  me  that 
that  would  excuse  him  entirely ;  he  would  have  no  responsi- 
bility whatever.  It  may  be,  however,  that  it  may  have  less 
effect  than  that ;  that  is,  a  man  may  still  be  responsible  for  his 
crime  and  not  capable  of  the  deliberation  and  premeditation 
necessary  to  constitute  a  willful  intent,  and  you  will  have  both 
of  these  things  to  determine.  Upon  that  subject,  I  will  read 
to  you  again  from  the  same  judge,  though  in  a  different  case, 
in  which  he  has  given  the  law  on  this  question  very  clearly. 
In  this  case,  the  question  was  whether  or  not  a  reasonable 
doubt  of  a  man's  sanity  would  work  an  acquittal. 

"  So  that  you  see  that  in  the  fii-st  place,  it  is  the  duty  of  a 
defendant  relying  upon  insanity  or  intoxication  to  prove  the 
fact  that  such  condition  existed  at  the  time  the  offence  was 
committed.  As  I  have  said,  there  is  very  little  proof  of  insan- 
ity in  this  case,  and  you  would  scarcely  find  that  there  was  a 
natural  insanity  existing  of  the  degree  necessary  to  acquit  a 
man  of  crime,  as  described  by  the  authority  just  read  to  you. 
[The  question  of  intoxication  depends  almost  wholly  upon  the 
testimony  of  the  defendant  himself.  He  tells  you  that  he  was 
entirely  oblivious  to  everything  that  occurred  during  the  time 
in  which  this  killing  was  done  though  he  knew  before  and  after. 
He  also  says  that  he  was  entirely  oblivious  to  what  occurred 
during  a  part  of  the  previous  day.  In  addition  to  his  evidence, 
one  or  two  other  witnesses  testified  that  he  acted  queerly  the 
night  before  the  killing.  They  were  the  two  men  who  boarded 
at  the  same  house,  and  into  whose  room  he  went  before  going 
to  bed.  The  commonwealth  have  met  this  by  the  testimony 
of  Mrs.  Johnston,  who  contradicts  him  as  to  his  condition  on 
Tuesday,  and  by  that  of  three  or  four  persons  who  saw  him  on 
Wednesday  immediately  before  this  occurrence,  all  of  whom 
said  that  they  saw  no  evidence  of  drunkenness  or  intoxication 
of  any  sort.]  [8] 

"  The  first  question  then  for  you  to  determine  is :  Is  there 
evidence  ?  Are  you  satisfied  ;  not  clearly  but  by  the  weight 
of  evidence  simply,  because  he  is  not  bound  to  prove  it  except 
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by  the  weight  of  evidence ;  the  fair  preponderance  of  evidence ; 
but  it  is  his  duty  to  establish  the  fact  of  intoxication  or  insan* 
ity  by  the  weight  of  evidence.  The  burden  of  proof  as  to  that 
is  upon  the  defendant  Unless  satisfied  of  that,  then  you  rely 
upon  the  testimony  of  the  commonwealth  showing  the  crime 
as  it  has  been  detailed.  But,  as  I  have  said,  if  you  find  that 
theiie  is  no  evidence  of  intoxication  at  all ;  if  you  do  not  be- 
lieve the  testimony  produced  by  the  defendant  as  to  his  intox- 
ication, then  you  would  have  to  rely  upon  the  testimony  of 
the  commonwealth  throwing  his  out  entirely.  But  if,  to  your 
minds,  there  is  evidence  of  intoxication,  then  you  are  to  deteiv 
mine  whether  or  not  that  exonerates  him  wholly  from  the 
crime  and  relieves  him  from  all  responsibility,  or  whether  it 
was  such  as  only  to  affect  the  degree  of  the  crime.  And  as  to 
that,  we  again  have  an  opinion  by  the  same  learned  judge  from 
whom  I  have  read  before.  [Referring  to  Lewis,  C.  J.]  It 
was  partly  read  to  you  by  the  counsel  for  the  defence,  but  I 
will  i-ead  the  whole  of  this  section. 

^^  Thus  we  must  perceive,  that  at  the  bottom  of  all  that  has 
been  said  on  the  subject  of  murder  in  the  first  degree,  is  the 
frame  of  mind  in  which  the  deadly  blow  is  given — that  state 
of  mind  which  enables  the  prisoner  either  to  know  and  be 
fully  conscious  of  his  own  purpose  and  act,  or  not  to  know. 
Why  is  insanity  a  defence  to  homicide  ?  Because  it  is  a  con- 
dition of  the  mind  which  renders  it  incapable  of  reasoning  and 
judging  correctly  of  its  own  impulses,  and  determining  whether 
the  impulse  should  be  followed  or  resisted.  Intelligence  is 
not  the  only  criterion,  for  it  often  exists  in  the  madman  in  a 
high  degree,  making  him  shrewd,  watchful,  and  capable  of 
determining  his  purpose,  and  selecting  the  means  of  its  accom- 
plishment Want  of  intelligence,  therefore,  is  not  the  only 
defect  to  moderate  the  degree  of  offence;  but  with  intelligence 
tXxQve  may  be  an  absence  of  power  to  determine  properly  the 
tine  nature  and  character  of  the  act,  its  effect  upon  the  sub- 
ject, and  the  true  responsibility  of  the  actor ;  a  power  neces- 
sary to  control  the  impulses  of  the  mind,  and  prevent  the 
execution  of  the  thought  which  possesses  it  In  other  words, 
it  is  the  absence  of  that  self-determining  power,  which  in  a 
sane  mind  renders  it  conscious  of  the  i*eal  nature  of  its  own 
purposes,  and  capable  of  resisting  wrong  impulses.      When 
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this  self-governing  power  is  wanting,  whether  it;  is  caused  by 
insanity,  gross  intoxication  or  other  controlling  iuflaence,  it 
cannot  be  said  truthfully  that  the  mind  is  fully  conscious  of 
its  own  purposes,  and  deliberates  or  premeditates  in  the  sense 
of  the  act  describing  murder  in  the  first  degree.  We  must, 
however,  distinguish  this  defective  frame  of  mind  from  that 
wickedness  of  heaH  which  drives  the  murderer  on  to  the  com- 
mission of  his  crime,  i-eckless  of  consequences.  Evil  passions 
do  often  seem  to  tear  up  reason  by  the  root,  and  urge  on  to 
murder  with  heedless  i-age.  But  they  are  the  outpourings  of 
a  wicked  nature,  not  of  an  unsound  or  disabled  mind.  It 
became  necessary,  therefore,  to  inquire  upon  the  evidence  in 
this  case,  whether  the  prisoner  was  really  able  to  deliberate 
and  premeditate  the  homicide.** 

"  So,  gentlemen  of  the  jury,  you  will,  in  this  case,  take  the 
evidence  of  the  commonwealth  showing  that  the  homicide  was 
committed,  and  the  surrounding  circumstances ;  then  it  is  for 
you  to  determine,  as  I  have  said  before,  whether  or  not  that 
act  was  done  by  the  defendant.  You  will  then  find  whether 
it  was  lawful  or  unlawful.  If  unlawful,  it  is  presumed  to  be 
malicious,  and  presumed  to  be  murder.  If  you  find  it  so,  you 
will  then  determine  whether  or  not  the  evidence  of  the  com- 
monwealth satisfies  you  that  it  was  done  under  circumstances 
of  deliberation  and  premeditation,  and  willfully.  If  so,  and 
there  was  no  excuse,  he  would  be  guilty  of  muitler  of  the  first 
degree.  If  you  are  not  satisfied  of  the  delibemtion,  premedita- 
tion and  willfulness  of  the  offence,  then  he  would  be  guilty  of 
murder  of  the  second  degree,  unless  you  find  that,  at  the  time 
the  act  was  committed,  he  was  in  a  state  of  mental  incapacity, 
produced  either  by  natural  causes  affecting  the  mind,  or  by 
intoxication;  and  then  you  will  consider  the  extent  of  that 
intoxication,  if  you  believe  any  existed ;  whether  it  was  such 
as  to  prevent  him  from  knowing  that  he  committed  the  act  at 
all,  or  if  it  was  such  as  prevented  him  from  delibei-ating  and 
premeditating  upon  this  offence  and  forming  the  willful  intent 
which  is  necessary  to  constitute  murder  of  the  first  degree.'* 

Verdict  of  guilty  of  murder  in  the  first  degree,  upon  which 
judgment  of  sentence  was  passed. 

ErroTB  assigned^  among  others,  were  (1-8)  portions  of  charge 
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as  above,  and  (11)  in  strongly  stating  and  enforcing  the  evi- 
dence of  the  commonwealth  bearing  against  the  defendant,  and 
only  referring  to  the  defendant's  theory  and  evidence  in  a  slight 
and  disparaging  way,  in  stating  and  restating  the  aspect  of  the 
law  unfavomble  to  the  defendant. 

Thomas  M.  Marshall^  Body  M.  Marshall  with  him,  for  appel- 
lant, cited :  Com.  v.  Silcox,  161  Pa.  499 ;  Com.  v.  Gerade,  145 
Pa.  289 ;  Tiffany  v.  Com.,  121  Pa.  180. 

Clarence  Burleigh^  district  attorney,  for  the  commonwealth.' 

Opinion  by  Mb.  Justice  Fell,  March  4, 1895: 
The  appellant  was  convicted  of  murder  of  the  first  degree. 
The  testimony  and  his  admissions  leave  no  doubt  of  his  guilt. 
The  killing  and  the  motive  which  prompted  it  were  clearly 
established.  The  only  grounds  of  defence  were  insanity  and 
intoxication.  There  was  no  evidence  of  either  which  would 
have  justified  a  verdict  in  his  favor,  or  a  finding  reducing  the 
degree  below  that  of  which  he  was  convicted.  He  had  a  full, 
fair  and  impartial  trial. 

The  first  eight  assignments  of  error  i^elate  to  the  parts  of  the 
charge  in  which  the  testimony  was  referred  to  and  its  bearing 
and  effect  pointed  out.  We  see  no  reason  to  doubt  the  accuracy 
or  impartiality  of  what  was  said.  These  comments  were  fair 
to  the  commonwealth  and  to  the  prisoner,  and  they  were  neces- 
sary to  the  proper  submission  of  the  case.  The  prisoner  had 
made  the  facts  which  indicated  his  guilt  and  led  to  his  con- 
viction. The  conclusions  to  be  drawn  from  them  were  so  clear 
and  iiTesistible  that  any  reference  to  them  was  an  argument 
against  him  ;  but  no  undue  prominence  was  given  in  the  charge 
to  the  commonwealth's  testimony,  and  that  in  his  favor,  intended 
to  excuse  or  lessen  the  degree  of  his  crime,,  was  treated  with 
entire  fairness.  The  qualifications  to  the  affirmative  answers  to 
the  second  and  fifth  points  correctly  stated  the  law,  and  it  was 
eminently  proper  that  they  should  have  been  made.  They  were 
in  effect  an  instruction  that  mental  incapacity  is  to  be  established 
by  the  weight  of  the  evidence,  and  that  an  act  is  presumed  to 
have  been  done  sanely  until  the  contraiy  appears  by  the  evi- 
dence.    These  were  explanations  proper  to  be  made  in  conne<^ 
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tion  with  the  affirmance  of  the  points.  They  did  not  tend  to 
weaken  the  effect  of  statements  of  the  law  in  the  prisoner's 
favor,  to  which  he  was  entitled,  but  to  make  the  points  tell 
the  whole  truth  and  not  a  pai*t  of  it  only.  Mental  capacity 
and  sanity  are  to  be  presumed  as  normal  conditions,  and  the 
presumption  stands  until  overcome  by  fairly  preponderating 
evidence. 

Our  attention  has  been  called  to  a  sentence  in  the  cliarge, 
which  is  not  however  assigned  as  error,  in  which  it  is  said  that 
the  prisoner  should  be  held  responsible  for  his  acts  "until  the 
fact  is  positively  proved  that  he  is  not  responsible."  This  held 
the  defence  to  too  high  a  measure  of  proof,  as  was  pointed  out 
in  Commonwealth  v.  Gerade,  146  Pa.  289.  The  proper  rule 
was  given  to  the  jury  later  in  the  charge  when  it  was  said  : 
"  Are  you  satisfied :  not  clearly,  but  by  the  weight  of  the  evi- 
dence simply,  because  he  is  not  bound  to  prove  it  except  by 
the  weight  of  evidence :  The  fair  preponderance  of  evidence.'* 
This  rule  was  stated  and  enforced  in  other  parts  of  the  charge, 
and  the  language  referred  to  not  being  the  subject  of  an  assign- 
ment of  error  need  not  be  noticed  further  than  to  say  that  it  is 
manifest  that  it  did  no  injustice  to  the  prisoner.  The  case  was 
submitted  in  a  charge  which  fully  and  accurately  i*eviewed  the 
testimony  and  stated  the  law  applicable  thereto.  The  assign- 
ments of  error  are  not  sustained. 

The  judgment  is  affirmed  and  the  record  is  remitted  for  the 
purpose  of  execution. 


(Taa      4721 
m  m\  Hugh  Bailie  v.  Samuel  Bailie,  Appellant. 

Equity— Pleading — Responsive  answer — Evidence — Partnership . 

In  a  bill  in  equity  for  an  account,  plaintiff  averred  that  there  was  an 
agreement  between  himself  and  defendant,  by  which  he  was  to  receive 
fifteen  dollars  per  week  for  services  in  a  store,  and  one  foarth  part  of  the 
profits.  The  bill  admitted  payment  at  the  rate  demanded  from  October, 
1887,  to  May,  1889,  and  at  the  rate  of  fifteen  dollars  per  week  from  May, 
1889,  to  January,  1890,  at  which  time  plaintiff  left  the  store.  The  bill 
asked  for  an  account  of  one  fourth  of  the  profits  from  May,  1889,  to  Jan- 
uary, 1890.  The  answer  admitted  that  a  contract  was  made  in  October, 
1887,  as  alleged,  which  was  by  its  terms  to  continae  until  the  next  annual 


Digitized  by  VjOOQ IC 


BAILIE  V.  BAILIE,  Appellant.  478 

1895.]  Sjllabofl— Statement  of  Facts. 

account  of  stock  should  be  taken ;  that  this  took  place  in  May,  1889,  after 
which  on  account  of  the  smallness  of  the  profits,  and  of  the  return  for  the 
use  of  the  capital  employed,  the  share  in  the  profits  was  no  longer  to  be 
paid,  but  the  plaintiff,  so  long  as  he  chose  to  remain,  was  to  receive  only 
the  weekly  sum  of  fifteen  dollars ;  that  he  remained  on  these  terms  until 
the  eighteenth  day  of  January,  1890,  making  no  claim  to  share  in  the  prof- 
its during,  nor  at  the  close  of  this  part  of  his  service,  nor  until  more  than 
six  months  afterwards.  Heldy  that  the  answer  was  responsive  to  the  bill, 
and  it  could  not  be  oveiXM>me  by  the  plaintiff's  testimony  alone,  unsup- 
ported by  a  second  witness  or  coiToborativo  proof. 

Argued  Jan.  14,  1896.  Appeal,  No.  57,  July  T.,  1894,  by 
defendant,  from  decree  of  C.  P.  No.  4,  Phila.  Co.,  June  T., 
1891,  No.  854,  on  bill  in  equity  in  favor  of  plaintiff.  Before 
Sterrbtt,  C.  J.,  Green,  Williams,  McCollum,  Mitchell, 
Dean  and  Fell,  JJ.     Reversed. 

Bill  in  equity  for  account. 

The  bill  alleged  that  plaintiff  and  defendant  are  brothers; 
that  the  plaintiff  was  employed  as  assistant  in  the  grocery  store 
of  another  brother,  John  Bailie,  who  died  October  20,  1887 ; 
that  shortly  afterward  the  defendant  bought  the  business  of  his 
deceased  brother,  and  having  no  experience  in  it,  engaged  the 
plaintiff  to  remain  with  him,  and  on  October  24, 1887,  it  was 
verbally  agreed  between  them  that  plaintiff  would  enter  into 
the  employment  of  defendant  as  his  salesman  and  collector, 
at  a  salaiy  of  ^15  a  week  and  twenty-five  per  cent  of  the  net 
profits  of  the  business ;  the  profits  to  be  ascertained  at  the  annual 
settlement  of  the  defendant's  books ;  the  employment  to  continue 
until  ended  by  mutual  assent. 

That  the  plaintiff  on  October  24,  1887,  entered  upon  such 
employment  and  continued  until  January  18, 1890,  on  which 
day  it  ended  by  mutual  agreement  of  plaintiff  and  defendant. 

That  on  May  3,  1889,  a  full  settlement  was  made  between 
pLiintiff  and  defendant,  and  the  latter  paid  the  fornier  twenty- 
five  per  cent  of  the  net  profits  up  to  that  date,  and  also  $15  a  week. 
But  that  since  May  8,  1889,  the  defendant  has  paid  the  plain- 
tiff no  more  than  $15  a  week;  this  he  did  up  to  January  18, 
1890,  when  the  employment  ceased.  That  the  plaintiff  has 
requested  a  settlement  of  the  net  profits  which  he  believes  have 
been  large,  but  this  has  been  refused. 

The  prayer  of  the  bill  was : 
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1.  For  an  account  of  the  net  profits  from  May  3, 1889,  to 
January  18,  1890. 

2.  For  a  decree  directing  payment  of  the  amount  found  due. 
The  answer  admitted  the  respondent's  purchase,  in  1887,  of 

the  groceiy  business  of  his  brother  John,  with  whom  he  had 
for  eight  yeare  been  in  partnei-ship ;  alleged  that  in  October, 
1887,  he  engaged  the  plaintiff  as  a  salesman  at  a  weekly  salary 
of  $16  and  twenty-five  per  cent  of  the  net  profits  of  the  business, 
to  continue  until  an  account  of  stock  could  be  taken,  which  it 
hjid  been  customary  to  take  in  May ;  that  none  was  taken  until 
May,  1889.  The  answer  denied  any  other  arrangement  than 
the  above,  and  denied  that  the  employment  of  the  plaintiff  was 
to  continue  until  ended  by  mutual  assent. 

The  answer  alleged  that  in  May,  1889,  there  was  a  full 
accounting  and  payment  by  the  defendant  to  the  plaintiff  of 
$15  a  week  and  twenty-five  per  cent  of  net  profits  of  the  busi- 
ness ;  that  thereupon  the  defendant  told  the  plaintiff  that  owing 
to  the  small  sum  which  he  received  he  could  no  longer  continue 
the  arrangement.  The  plaintiff  was  invited  to  examine  the 
figures  and  was  asked  if  he  would  continue  such  a  contract 
were  he  in  defendant's  place ;  he  said  he  would  not,  and  the 
defendant  told  him  he  could  pay  him  $15  a  week,  but  no  more. 
The  plaintiff  assented  to  this  and  remained  until  January  18, 
1890,  when  he  left,  having  received  without  objection  the  $15 
a  week,  and  having  made  no  demand  for  more  until  six  months 
after  he  left. 

The  case  was  referred  to  Francis  M.  Thole,  £^q.,  as  master, 
who  reported  a  decree  in  favor  of  plaintiff. 

Exceptions  to  the  master's  report  wei-e  dismissed  by  the 
court,  and  a  decree  entered  in  favor  of  plaintiff  for  $830.48  and 
costs. 

Errors  assigned  were  in  dismissing  exceptions  to  the  master's 
report. 

H.  Hunn  Hanson^  John  Sparhawk^  Jr.y  with  him,  for  appel- 
lant, cited:  Eaton's  Ap.,  66  Pa.  488;  Burke's  Ap.,  99  Pa.  360. 

William  W.  Ker^  for  appellee,  cited :  Spencer  &  Newbold's 
Ap.,  80  Pa.  317. 
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Opinion  by  Mb.  Justice  Williams,  March  4, 1896 : 
The  prayer  for  an  account  in  this  case  rested  on  a  claim  for 
services  as  a  clerk  in  a  grocery  store  at  the  rate  of  fifteen  dol- 
lars per  week,  and  a  one  fourth  part  of  the  profits  made  by  the 
store.  The  bill  admitted  payment  at  the  rate  demanded  from 
October,  1887,  to  May,  1889,  and  at  the  rate  of  fifteen  dollars 
■per  week  from  the  third  day  of  May,  1889,  to  the  eighteenth 
day  of  January,  1890,  at  which  time  the  plaintiff  voluntarily  left 
his  brother's  employment ;  and  asked  that  an  account  be  taken 
of  the  profits  made  from  May,  1889,  to  January,  1890,  and  that 
the  defendant  be  required  to  pay  over  to  him  the  one  fourth 
thereof.  The  answer  admitted  that  a  contract  was  made  in 
October,  1887,  as  alleged,  which  was  by  its  terms  to  continue 
until  the  next  annual  account  of  stock  should  be  taken  ;  that 
this  took  place  in  May,  1889,  after  which,  on  account  of  the 
smallness  of  the  profits,  and  of  the  return  for  the  use  of  the 
capital  employed,  the  share  in  the  profits  was  no  longer  to  be 
paid,  but  the  plaintiff,  so  long  as  he  chose  to  remain,  was  to 
receive  only  the  weekly  sum  of  fifteen  dollars ;  that  he  remained 
on  these  terms  until  the  eighteenth  day  of  January,  1890,  mak- 
ing no  claim  to  share  in  the  profits  during,  nor  at  the  close  of 
this  part  of  his  service,  or  until  more  than  six  months  after- 
wards. This  was  responsive  to  the  bill.  It  admitted  the  mak- 
ing of  the  contract  in  October,  1887,  and  payment  in  accordance 
with  its  terms  as  alleged  by  the  plaintiff.  It  denied  that  the 
contract  was  to  continue  indefinitely,  alleged  that  it  was  ended 
by  mutual  consent  in  May,  1889,  and  that  the  subsequent  ser- 
vices of  the  plaintiff  were  rendered  and  were  settled  for  at  the 
rate  of  fifteen  dollars  per  week. 

The  question  of  fact  thus  raised  was  whether  the  admitted 
contract  remained  in  force  after  May,  1889.  The  bill  asserted 
it.  The  answer  distinctly  denied  it.  Here  was  oath  against 
oath,  with  the  burden  on  the  plaintiff  of  overcoming  the  answer. 
He  was  not  corrobomted  however  by  any  witness  nor  by  any 
important  circumstance.  His  declamtious  shown  by  Robinson 
and  Palmer  make  it  clear  that  he  knew  how  his  brother  under- 
stood their  relations  after  the  stock  taking.  The  further  facts 
that  with  this  knowledge  he  continued  at  work  till  1890,  mak- 
ing no  claim  to  any  other  compensation  than  his  weekly  wages ; 
that  when  he  left  he  settled  upon  that  basis ;  and  that  accord- 
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ing  to  his  own  testimony  he  never  spoke  to  his  brother  on  the 
subject  of  his  interest  in  the  profits  from  the  stock  taking  in 
May,  1889,  till  his  letter  written  in  July,  1890,  six  mouths  after 
he  left  the  store,  are  not  consistent  with  his  present  allegations 
that  he  supposed  himself  entitled  to  share  in  the  profits  during 
his  whole  period  of  service.  On  the  other  hand  his  declarations 
and  his  conduct  are  fairly  corroborative  of  the  defendant. 
Upon  the  question  of  fact  on  which  the  case  depended  the  plain- 
tiff stood  absolutely  alone  while  his  declarations  and  his  con- 
duct tended  to  corroborate  the  testimony  of  the  defendant 
The  fair  preponderance  of  the  evidence  was  against  him,  to  say 
nothing  of  the  effect  of  the  answer,  to  overcome  which  the  plain- 
tiff required  more  than  his  own  oath.  The  learned  master 
seems  to  have  lost  sight  of  the  effect  of  the  answer,  and  to 
have  reached  the  conclusion  that  it  was  not  responsive  and 
therefore  not  within  the  rule  which  put  the  bui'den  on  the  plain- 
tiff of  overcoming  it  by  more  than  his  oath  ;  and  that  the  defend- 
ant contradicted  it  by  his  own  testimony,  so  as  to  destroy  its  value 
as  an  answer.  We  are  wholly  unable  to  understand  the  process 
by  which  these  conclusions  were  reached.  We  can  adopt 
neither  of  them.  The  answer  is  responsive  so  far  as  the  only 
question  in  controversy  is  concerned.  It  denies  distinctly  that 
the  contract  covered  any  services  after  the  stock  taking  in  Majs 
1889.  The  defendant's  testimony  is  in  entire  harmony  with  his 
answer,  and  what  should  be  conclusive  on  the  subject  is  that 
the  plaintiff's  declai-ations  and  conduct  are  not  consistent  with 
an  honest  belief  on  his  part  that  his  oiiginal  contract  continued 
in  full  force  after  May,  1889.  If  the  conclusions  of  the  master 
had  rested  only  on  his  estimate  of  the  credibility  of  the  parties 
we  should  be  inclined  to  let  them  stand  ;  but  they  do  not.  We 
cannot  adopt  his  construction  of  the  answer,  or  of  the  testi- 
mony, and  for  this  reason  we  are  constrained  to  reject  the  con- 
clusions he  has  reached  in  regard  to  their  effect.  The  decree 
is  reversed  and  the  bill  is  dismissed,  the  plaintiff  to  pay  the  costs. 
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Commonwealth  Ins.  &  Trust  Co.  v.  Charles  0.  Brown. 
The  Camden  National  Bank,  Garnishee  and  Appellant. 

Married  women — Conveyance  in  fraud  of  creditors — Oifl — Consideration, 
A  wife's  joining  with  her  husband,  who  was  financially  •embarrassed, 
in  the  conveyance  to  a  creditor  of  certain  of  his  real  estate,  incumbered 
to  almost  its  full  value,  so  as  to  relieve  her  right  of  dower,  is  not  sufficient 
consideration  to  support  a  conveyance  of  other  real  estate  by  the  husband 
to  the  wife. 

Argued  Jan.  16,  1895.  Appeal,  No.  515,  Jan.  T.,  1894,  by 
The  Camden  National  Bank,  Garnishee,  from  judgment  of 
C.  P.  No.  3,  Phila.  Co.,  Sept.  T.,  1890,  No.  592,  on  verdict  for 
plaintiff.  Before  Sterrbtt,  C.  J.,  Green,  Williams,  McCol- 
LUM,  Mitchell,  Dean  and  Fell,  JJ.    Affirmed. 

Attachment  execution.     Before  Gordon,  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  court  gave  binding  instructions  for  plaintiff. 

Verdict  and  judgment  for  plaintiff.    The  garnishee  appealed. 

Error  assigned  among  others,  was  (4)  above  instruction. 

iJ.  0.  Moony  for  appellant,  cited :  Anderson  v.  Neff,  11  Sar. 
&  Rawle,  208 ;  Waters  v.  Largy,  5  Rawle,  131 ;  Benson  v. 
Maxwell,  105  Pa.  274;  Wilson  v.  Howser,  12  Pa.  109;  Clark 
V.  Depew,  25  Pa.  509 ;  Haak's  Ap.,  100  Pa.  59 ;  Ditman  v. 
Raule,  124  Pa.  225 ;  Hyatt  v.  Johnston,  91  Pa.  196 ;  Longe- 
necker  v.  Penna.  R.  R.,  105  Pa.  328 ;  Wenrich  v.  Heffner,  38 
Pa.  207  ;  Larkin  v.  McMullin,  49  Pa.  29;  Williams  v.  Davis, 
69  Pa.  21;  Township  v.  Maynard,  45  Pa.  198;  Snyder  v. 
Christ,  39  Pa.  507;  Mullen  v.  Wilson  &  Kelly,  44  Pa.  413; 
Morris  v.  Ziegler,  71  Pa.  450. 

Rowland  Evans^  Edward  H.  Bonsall  with  him,  for  appellee, 
cited:  Thomson  v.  Dougherty,  12  S.  &  R.  454;  Redfield  Mfg. 
Co.  V.  Dysart,  62  Pa.  62  ;  Reade  v.  Livingston,  3  Johnson's  Ch. 
(N.  Y.)  485 ;  Woolston's  Ap.,  51  Pa.  452;  Scott  v.  Crosdale,  2 
Dallas,  127 ;  Gmff  v.  Smith,  1  Dallas,  481 ;  Mitchell  v.  Mitchell, 
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8  Pa.  126 ;  Helfiid  v.  Obermyer,  15  Pa.  115 ;  Moyer  v.  Schick, 
8  Pa.  242 ;  Zerbe  v.  Miller,  16  Pa.  492 ;  Geiger  v.  Welsh,  1 
Rawle,  849 ;  Bispham's  Equity,  244 ;  Hill  on  Trustees,  4  Am.  ed. 
39 ;  Atherly  on  Marriage  Settlements,  149 ;  Warden  v.  Jones,  2 
De  G.  &  J.  76 ;  Randall  v.  Morgan,  12  Ves.  67 ;  Valzey  on  Set- 
tlement, vol.  1,  p.  128 ;  Gamber  V.  Garaber,  18  Pa.  366  ;  Keeney 
V.  Good,  21  Pa.  349 ;  Fritchey's  Est.,  1  Pearson,  169 ;  Aurand 
V.  Schaffer,  48  Pa.  863 ;  Baringer  v.  Stiver,  49  Pa.  132 ;  Con- 
elley  v.  Bentley,  87  Pa.  44;  Wilson  v.  Silkman,  97  Pa.  609; 
Winter  v.  Walter,  37  Pa.  161. . 

Opinion  by  Mr.  JasTiCE  Fell,  March  4, 1895  : 
The  money  in  the  Jiands  of  the  garnishee  at  the  time  of  the 
service  of  the  attachment  was  a  deposit  to  the  credit  of  the  wife 
of  the  defendant  in  the  judgment.  It  was  derived  from  the 
sale  of  real  estate  which  her  husband  had  conveyed  to  her. 
The  consideration  for  the  conveyance  was  her  joining  with  him 
in  the  conveyance  of  a  number  of  properties  to  the  plaintiff  to 
secure  an  indebtedness  then  due  it.  The  defendant  had  bor- 
rowed money  of  the  Commonwealth  Company,  the  plaintiff, 
on  a  mortgage  secured  upon  a  number  of  pieces  of  real  estate 
upon  which  he  was  erecting  buildings.  He  became  unable  to 
complete  the  building  operation,  and  in  order  to  secure  the 
loan  the  company  advanced  money  to  pay  mechanics'  liens  and 
finish  the  houses.  To  secure  these  advances  as  well  as  the 
original  indebtedness  the  properties  were  conveyed  to  a  third 
party,  who  held  the  title  for  the  company.  Nearly  all  of  the 
real  estate  conveyed  was  subject  to  other  mortgages,  and  the 
mechanics'  liens  amounted  to  about  $25,000.  It  was  agreed 
that  after  the  sales  of  the  properties  the  plaintiff  should  account 
to  the  defendant  and  pay  to  him  any  balance  remaining  after 
deducting  the  amount  of  his  indebtedness.  The  conveyance 
by  the  defendant  to  the  agent  of  the  plaintiff  was  made  June  30, 
1890.  The  conveyance  of  the  property  from  the  sale  of  which 
the  fund  in  question  arose  was  made  to  the  defendant's  wife  in 
September,  1890,  in  fulfillment  of  a  promise  made  to  her  by  her 
husband  before  she  signed  the  deed  of  June  30th.  She  sold 
the  property  in  October,  1890,  for  |i3,800. 

The  only  question  at  the  trial  was  whether  the  money  in 
possession  of  the  garnishee  belonged  to  the  defendant  or  to  his 
wife.    It  was  derived  from  the  sale  of  real  estate  which  he  had 
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conveyed  to  her.  Her  title  could  be  sustained  only  as  a  gift  or 
as  a  conveyance  founded  upon  a  valid  consideration.  If  it  was 
a  gift  it  was  incumbent  upon  lier  to  show  that  her  husband  was 
solvent  at  the  time ;  if  it  was  a  purchase,  that  she  gave  a  valid 
consideration.  Slie  met  neither  of  these  requirements,  and  a 
verdict  was  properly  directed  for  the  plaintiff.  There  was  no 
attempt  to  establish  a  gift,  and  there  was  no  evidence  which 
would  have  sustained  one  against  her  husband's  creditors.  The 
consideration  alleged  was  her  joining  in  the  conveyance  of  real 
estate  to  the  plaintiff.  Her  husband  at  the  time,  if  not  insol- 
vent, was  indebted  for  a  large  amount,  and  was  pecuniarily 
embarrassed.  He  was  unable  to  pay  the  debts  which  were  liens 
upon  the  property  conveyed,  or  to  complete  the  houses  which 
were  in  the  course  of  erection.  He  could  not  discharge  or 
otherwise  secure  his  obligations,  nor  complete  his  building 
operations  and  carry  his  houses  for  a  better  market.  The  pur- 
pose of  the  conveyance  was  to  secure  his  indebtedness  and  to 
save  his  property  from  an  immediate  sale  by  his  creditora. 

The  consideration  set  up  for  the  conveyance  by  the  wife  was 
at  most  her  inchoate  right  of  dower  in  incumbered  real  estate 
conveyed  to  her  husband's  creditors  to  secure  his  debts.  There 
was  no  evidence  which  would  have  sustained  a  gift  to  her  of 
any  part  of  his  estate,  and  it  is  difficult  to  see  upon  what  ground 
a  conveyance  of  a  part  to  her  in  consideration  of  her  assent  to 
the  transfer  of  the  remainder  to  his  creditors  as  a  security  can 
be  sustained.  As  between  the  parties  the  conveyance  was  in 
effect  a  mortgage,  and  he  could  have  mortgaged  the  land  with- 
out her  consent.  She  had  no  right  which  could  have  been 
successfully  asserted  against  the  creditors.  As  a  sale  made 
under  the  then  existing  mortgages  and  liens  would  have  di- 
vested her  dower,  she  gave  up  nothing  which  they  could  not 
have  taken  without  her  consent.  There  was  no  satisfactory 
evidence  that  the  property  conveyed  had  any  value  above  the 
incumbrances.  The  possibility  of  such  a  value  depended  upon 
her  husband's  effecting  a  settlement  by  the  conveyance  in 
which  she  joined.  Her  inchoate  right  to  this  bare  possibility 
was  not  as  against  her  husband's  creditors  a  valid  consideration 
for  the  conveyance  to  her  of  a  property  worth  $8,800.  This 
was  not  to  be  determined  by  the  jury  as  a  question  of  fact,  but 
by  the  court  as  a  question  of  legal  policy. 

The  judgment  is  affirmed. 
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Davenport  Co.,  Appellant,  t?.  Pennsylvania  R.  R. 

Evidenee— Privileged  communicaUans— Attorney  and  clierU^Bepori  of 
railroad  freight  claim  agent. 

On  a  bill  of  discovety  in  aid  of  an  action  of  law  brought  by  a  shipper 
against  a  railroad  company  to  recover  damages  for  loss  of  goods,  the 
defendant  will  not  be  required  to  produce  for  plaintiflfs  benefit  a  report 
made  by  the  local  freight  agent  of  the  company  to  the  general  freight 
agent,  relating  to  the  goods  in  oontroversy,  and  intended  to  be  sent  by 
the  general  agent  to  counsel  for  use  on  the  trial  of  the  case. 

Argued  Jan.  21,  1895.  Appeal,  No.  124,  July  T.,  1894,  by 
plaintifiE  from  decree  of  C.  P.  No.  4,  Pbila.  Co.,  Sept.  T.,  1892, 
No.  105,  dismissing  exceptions  to  answers  to  interi-ogatories  to 
bill  of  discovery.  Before  Stbrbbtt,  C.  J.,  Gbebn,  Williams, 
McCoLLUM,  Mitchell,  Dean  and  Fell,  JJ.    Affirmed. 

Bill  of  discovery  in  aid  of  action  at  law. 

The  bill  was  filed  against  the  railroad  company  and  Wm.  H. 
Joyce,  general  freight  agent,  and  F.  D.  Howell,  the  freight 
claim  agent  of  the  company.  After  averring  that  a  suit  had 
been  begun  by  plaintiff  against  defendant  to  recover  damages 
for  losses  of  goods  shipped  by  the  plaintiff,  the  bill  continued 
as  follows : 

"5.  Your  orator  further  avera  that  on  April  26, 1898,  a  rule 
to  take  the  depositions  of  witnesses  at  Altoona,  Pa.,  on  behalf 
of  plaintiff  was  entered,  under  which  depositions  were  taken 
at  Altoona,  Pa.,  and  filed  of  record  in  this  case  June  13,  1893, 
whereby  it  appeai^s,  inter  alia,  that  certain  official  communica- 
tion or  communications  and  report  or  reports,  relating  to  said 
chiira,  was  or  were  sent  by  the  agent  or  agents,  employee  or 
employees  of  defendant  company  at  Altoona,  Pa.,  to  the  freight 
department  of  said  defendant  corporation  in  Philadelphia.  An 
inspection  of  said  writings  has  been  duly  demanded  by  your 
orator  and  refused  by  said  defendants. 

"  Your  orator  is  informed  and  believes  and  so  charges,  said 
official  report  or  reports,  communication  or  communications  was 
or  were  addressed  to  and  received  by  the  said  William  H.  JoycCt 
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general  freight  agent  as  aforesaid,  and  F.  D.  Howell,  freight 
claim  agent  as  aforesaid. 

"6.  Your  orator  is  informed  and  believes  and  therefore 
charges  that  in  the  ordinary  course  of  his  or  their  duty,  and 
for  the  information  of  the  company  without  reference  to  any 
litigation,  the  agent  or  agents,  official  or  officials  of  defendant 
company  at  Altoona,  Pa.,  on  and  after  June  13, 1893,  furnished 
to  the  freight  or  other  department  of  defendant  company  at 
Philadelphia,  certain  official  report  or  reports  of  said  matter. 

"  7.  Your  orator  further  charges  that  the  said  defendant  com- 
pany has  knowledge  of  the  fact  above  set  forth  pertinent  to 
the  issue,  and  that  discovery  thei'eof  is  material  to  the  just 
determination  of  said  issue,  so  as  aforesaid  pending  in  said  action 
at  law,  and  said  discovery  is  sought  in  order  that  the  plaintiff 
may  have  the  benefit  thereof  on  the  trial  of  said  action.  Your 
orator  also  charges  the  said  report  or  reports  is  or  are  in  the 
possession  and  under  the  control  of  said  defendant  compan}% 
and  the  said  defendants  as  aforesaid,  and,  without  the  aforesaid 
discovery,  your  orator  cannot  safely  go  to  trial  of  said  issue. 

"  Wherefore  your  orator  needs  equitable  relief  and  prays : 

"  1.  That  the  said  defendant  corporation  by  its  proper  officer 
upon  oath  or  affiimation  to  the  best  of  his  knowledge,  informa- 
tion and  belief,  and  the  said  defendants  upon  oath  or  affirma- 
tion, may  full,  true  and  perfect  answera  make,  to  all  and  singular 
the  premises  as  fully  and  particularly  as  if  specially  interro- 
gated thereto,  and  that  it  and  they  may  in  like  manner  answer 
the  interrogatories  filed  herewith. 

^^  2.  That  said  defendants  be  decreed  to  make  a  full  and  true 
discovery  as  to  all  the  matters  herein  charged,  and  that  until 
such  full  and  true  discoveiy,  the  proceedings  in  said  suit  at 
law  be  stayed." 

The  interrogatories  are  as  follows : 

"  1.  State  whether  or  not  it  is  true  that  suit  was  brought 
against  said  corporation  by  J.  Davenport,  trading  as  Daven- 
port Go. ;  that  the  service  of  the  summons  therein  issued  was 
accepted  by  counsel  for  said  corporation ;  that  a  statement  was 
thereupon  filed  to  which  said  corporation  replied  by  affidavit 
of  defence  ;  that  to  the  rule  to  plead  said  corporation  has  duly 
pleaded  and  that  said  cause  is  now  at  issue,  as  averred  in  bill  in 
equity  filed  herewith. 

Vol.  clxvi — 31 
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^^  2.  State  whether  or  not  it  is  true  that  the  agent  or  agents 
of  said  corporation  at  Altoona,  Pa.,  on  or  about  June  13, 1892, 
or  thereafter,  duly  furnished  to  you  or  the  proper  department 
of  said  corporation  in  Philadelphia  in  the  ordinary  course  of 
his  or  their  duty  and  for  the  information  of  said  company,  cer- 
tain official  report  or  reports  relating  to  the  claim  in  this  suit. 
If  you  answer  in  the  affirmative,  state  by  whom  and  to  whom 
said  report  or  reports  were  made  and  on  what  date  or  dates. 
Attach  true  copy  or  copies  of  said  report  or  reports  to  your 
answer. 

**3.  State  whether  or  not  any  official  or  officials  of  said 
defendant  company,  or  any  officer  or  officers,  employee  or 
employees  thereof,  at  Altoona,  Pa.,  on  or  about  June  13, 1892, 
or  thereafter,  duly  furnished  you  or  the  proper  department  of 
said  corporation  in  Philadelphia,  in  the  course  of  his  or  their 
ordinary  duty,  and  for  the  information  of  said  company,  certain 
official  report  or  reports  relating  to  the  claim  involved  in  this 
suit.  If  you  answer  in  the  affirmative,  state  to  whom  and  by 
whom  said  report  or  reports  were  made  and  on  what  date  or 
dates.  Attach  true  copy  or  copies  of  said  report  or  reports  to 
your  answer. 

"  Note. — All  the  defendants  are  required  to  answer  all  the 
interrogatories." 

The  answers  to  the  interrogatories  were  as  follows : 

"  1.  To  the  first  inten'Ogatory  the  defendants  answer:  Yes. 

^^  2.  To  the  second  and  third  interrogatories  the  defendants 
answer  to  each  thereof :  No^the  reports  in  the  said  case  made 
by  agents,  employees  or  officers  to  the  defendants  or  to  any  of 
them,  their  agents  or  officera,  on*  or  about  June  13, 1892,  and 
thereafter,  were  not  made  in  the  ordinary  coui*se  of  the  duty 
of  the  said  agents,  employees  and  officers,  but  all  of  said  reports 
were  made  for  the  special  and  extraordinary  reason  and  occa- 
sion of  preparing  to  resist,  deny  and  defend  against  the  claim  and 
demand  made  against  the  Pennsylvania  Railroad  Company  by 
the  plaintiff  in  the  said  action  at  law,  by  letter  dated  July  7, 
1892,  and  with  special  reference  to  such  litigation  as  it  was 
anticipated  might  aiise  in  consequence  of  said  demand.  Said 
reports  were  particularly  prepared  in  order  that,  if  litigation 
should  ensue,  they  might  be  submitted  to  defendants'  counsel, 
and  the  information  set  forth  in  the  reports  was  so  set  forth 
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(inter  alia)  for  that  purpose,  and  constitutes  the  defendants' 
instructions  to  its  counsel.  All  the  said  reports  were  made 
subsequent  to  the  receipt  of  the  said  letter  and  constitute  the 
answer  and  defence  of  the  defendants  in  the  said  action  at  law.'* 

Plaintiff  filed  exceptions  to  the  answers. 

The  court  dismissed  the  exceptions. 

Error  assigned  was  in  dismissing  the  exceptions, 

Horace  M,  Rwmtey^  for  appellant. — The  interrogatories  must 
be  answered  specifically.  New  matter  cannot  be  set  up  by 
way  of  defence  in  answer  to  interrogatories.  The  answers  are 
insufficient  on  this  ground. 

The  plaintiff  claims  the  reports  were  furnished  in  the  ordi- 
nary course  of  duty  by  the  agent  at  Altoona  to  the  main 
department  in  Philadelphia.  It  may  be  laid  down  that  the 
right  of  inspection  is  not  limited  to  documents  which  may  be 
made  evidence  in  the  action,  but  extends  to  all  that  may  throw 
light  upon  the  case:  Am.  &  Eng.  Ency.  of  Law,  vol.  19, 
p.  244;  Woolley  v.  N.  London  Ry.  Co.,  L.  R.  4  C.  P.  602; 
Cossey  v.  Ry.,  L.  R.  6  C.  P.  147 ;  M'Corquodale  v.  Bell,  L.  R. 
1  C.  P.  Div.  471 ;  2  Taylor  on  Evidence,  sec.  1795. 

Where  the  information  cannot  be  secured  by  the  solicitor,  or 
clerk,  or  ordinary  agent,  the  solicitor  may  request  the  client 
to  obtain  it  himself,  and  such  information  so  obtained  by  the 
client,  at  the  request  or  under  the  advice  of  the  solicitor,  is  in 
that  sense  obtained  by  the  agent  of  the  solicitor.  The  client 
thus  becomes  the  agent  of  the  solicitor  for  the  purpose  of 
obtaining  information  and  is  clearly  within  the  rule  of  privi- 
lege. This  is  the  extent  of  the  rule,  and  any  further  straining' 
or  extension  of  the  rule  is  dangerous.  This  rule  may  be 
deduced  from  Anderson  v.  Bank,  45  L.  J.  R.  (Chanc.  Div.) 
(N.  S.)  449  (1876) ;  Bustros  v.  White,  45  L.  J.  R.  (Q.  B.  D.) 
(N.  S.)  642  (1876) ;  Friend  v.  Ry.  Co.,  46  L.  J.  R.  (Q.  B.  D.) 
(N.  S.)  696  (1877). 

In  the  case  at  bar — (a)  the  solicitor  did  not  request  the 
reports ;  (J)  the  reports  were  not  submitted  for  his  advice  or 
information;  ((?)  the  reports  were  not  prepared  because  of 
threatened  litigation ;  but  *^  said  reports  were  particularly  pre- 
pared in  order  that  if  litigation  should  ensue  they  might  be 
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submitted  to  defendant's  counsel:"  Cook  v.  North  Metropolis 
tan  Tramway  Co.,  6  Times  Law  Rep.  22 ;  Bispham's  Princi- 
ciples  of  Equity,  sec.  668. 

The  document  is  not  privileged  unless  made  with  reference 
to  a  particular  action :  Anderson  v.  Bank,  46  L.  J.  R.  (Chanc. 
Div.)  449;  Cook  v.  Tramway  Co.,  6  Times  Law  Rep.  22. 

Communications  made  in  anticipation  of  probable  litigation 
are  not  privileged:  English  v.  Tottie,  45  L.  J.  R.  (Q.  B.)  138. 

The  answei-s  should  not  be  regarded  as  verity,  but  the 
court  should  inspect  the  documents  as  was  done  in  WooUey  v. 
North  London  Ry.,  L.  R.  4  C.  P.  611;  Fenner  v.  London  &  S. 
E.  Ry.,  41  L.  J.  R.  (C.  B.)  (N.  S.)  318. 

John  Hampton  Barnes^  Geo.  Tucker  Bispham  with  him,  for 
appellee. — The  plaintiff  asks  for  the  inspection  of  documents 
and  papei'S  belonging  to  the  defendant,  and  which  constitute 
its  defence  to  the  action.  It  is  clear  that  at  common  law  such 
inspection  would  not  have  been  permitted :  Am.  &  Eng.  Ency. 
of  Law,  vol.  XIX,  p.  242 ;  Wharton  on  Evidence,  vol.  1, 2d  ed., 
sec.  748. 

In  Pennsylvania  Company,  Trustee,  v.  P.  G.  &  N.  R.  Ry., 
48  L.  I.  146,  the  application  to  inspect  a  power  of  attorney 
npon  which  transfei-s  of  stock  had  been  made,  which  transfers 
were  the  subject  of  the  suit,  and  which  power  of  attorney  was 
alleged  to  have  been  forged,  was  refused,  as  not  coming  within 
the  general  exception. 

The  subsequent  cases  cited  by  the  appellant  have  limited 
the  effect  of  the  case  of  WooUey  v.  Ry.  Co.  to  reports  made 
in  the  ordinary  course  of  business :  Cossey  v.  L.  B.  &  S.  C. 
Ry.,  L.  R.  6  C.  P.  147 ;  Friend  v.  L.  C.  &  D.  Ry.,  46  L.  J.  R. 
(Q.  B.  D.)  (N.  S.)  696 ;  Fenner  v.  L.  S.  K  &  Ry.  Co.,  41 
L.  J.  R.  (Q.  B.  D)  818 ;  S.  &  V.  Water  Co.  v.  Quick,  L.  R. 
3  Q.  B.  D.  816 ;  The  Theodore  Korner,  L.  R.  8  Probate  Div. 
162  (1878) ;  Collins  v.  L.  G.  O.  Co.,  Court  of  Appeals  Q.  B. 
Div.,  68  Law  Times  Rep.,  N.  S.  881. 

It  is  urged  that  even  if  the  rule  in  WooUey  v.  The  Ry.  Co. 
should  be  adopted  that  plaintiff  has  not  brought  himself  within 
it,  and  that  certainly  under  the  ruling  of  the  foregoing  case  he 
would  not  be  entitled  to  the  inspection  prayed. 
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Opinion  by  Mb.  Justice  Williams,  March  4, 1895 : 
The  plaintiff  shipped  fruit  over  the  defendant's  line  of  road 
from  Philadelphia  to  Altoona  in  June,  1892.  When  it  reached 
its  destination  it  was  decayed  to  such  an  extent  as  to  occasion 
loss  to  the  shipper.  An  action  was  brought  against  the  defend- 
ant in  September  of  the  same  year  to  recoyer  in  damages  for 
the  loss  suffered.  Pending  this  action  the  plaintiff  filed  his 
bill  on  the  equity  side  of  the  court  for  discovery  in  aid  of  the 
action  at  law.  The  specific  discovery  sought  was  of  certain 
writings  described  in  the  bill  as  "  official  reports  and  commu- 
nications made  by  the  agent  of  the  defendant  at  Altoona,"  in 
the  course  of  the  ordinary  duties  of  such  agent,  to  the  main 
department  in  Philadelphia  on  and  after  the  thirteenth  day  of 
June,  1892,  for  the  information  of  the  railroad  company,  "  and 
without  any  reference  to  any  litigation."  A  judgment  pro 
confesso  was  obtained  for  want  of  an  answer.  Interrogatories 
were  filed  and  answered.  Two  of  these  answers  were  excepted 
to,  the  exceptions  dismissed  by  the  learned  judge,  and  this 
appeal  was  then  taken.  No  question  is  raised  except  that  of 
the  sufficiency  of  the  answera  made  to  the  second  and  third 
interrogatories.  By  these  interrogatories  the  defendant  was 
inquired  of  whether  or  not  any  officer,  agent  or  employee  of 
the  railroad  company  at  Altoona,  on  or  about  the  thirteenth 
day  of  June,  1892,  or  afterwards,  had  furnished  to  the  proper 
department  of  the  company  at  Philadelphia  in  the  ordinary 
course  of  duty,  certain  official  reports  relating  to  the  plaintiff^s 
claim,  and  directing  that  copies  of  such  reports  be  attached  to 
the  answers.  The  answei*s  are  not  a  simple  denial  of  the 
existence  of  such  a  report  as  is  inquired  after ;  but  contain  a 
statement  of  the  general  character  of  the  report  actually  re- 
ceived. This  report  they  allege  was  not  made  in  the  ordinary 
course  of  business,  but  for  a  special  purpose,  viz,  to  resist  and 
defend  against  the  claim  which  the  plaintiff  had  made  on  the 
company  by  letter  dated  the  seventh  of  July,  1892. 

That  it  was  prepared  after  the  receipt  of  the  plaintiff's  letter 
and  as  a  statement  of  the  defence  of  the  railroad  company  to 
the  claim  set  up  against  it  by  him,  so  that  if  suit  was  brought 
it  might  be  placed  in  the  hands  of  counsel  to  gfuide  them  in 
making  defence.  The  objection  made  to  these  answers  is  that 
they  set  up  new  matter  that  should  come  into  the  case  by 
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answer  to  the  bill.  There  can  be  no  doubt  that  the  facts  stated 
would  have  made  a  good  answer  to  the  bill,  but  we  think  they 
are  equally  good  as  a  reply  to  the  interrogatories.  If  they  are 
true,  as  for  the  purposes  of  this  appeal  they  must  be  assumed  to 
be,  they  amount  to  a  denial  of  the  possession  of  any  communica- 
tion or  report  such  as  the  plaintiff  alleges,  and  an  assertion  that 
the  documents  they  have  were  prepared  after  the  plaintiff's  claim 
for  damages  was  made,  and  for  the  special  purpose  of  resisting  it 

This  brings  the  documents  within  the  privilege  accorded  to 
communications  made  to  counsel.  It  is  true  as  appellant  points 
out  that  they  were  not  made  directly  to  counsel  but  the  answers 
allege  they  were  made  to  the  immediate  superior  of  him  who 
made  them  for  the  express  purpose  of  being  by  him  submitted 
to  counsel. 

They  were  in  effect  made  to  counsel,  for  they  were  made  for 
the  use  of  counsel  in  resisting  this  particular  claim  and  were 
transmitted  to  the  proper  ofiBcer,  that  he  might  deliver  them  to 
the  attoniey  to  whom  the  defence  of  the  company  might  be 
committed. 

It  is  veiy  clear  that  such  reports  do  not  belong  to  the  class 
of  instruments  of  which  discovery  will  be  compelled  by  a  chan- 
cellor, and  the  learned  judge  of  the  court  below  was  right  in 
dismissing  the  exceptions. 

The  decree  appealed  from  is  affirmed  and  the  appellant  di- 
rected  to  pay  the  costs  of  the  appeal. 


John  W.  Mulholland  v.  Wood,  Brown  &  Co.  and  Henry 
S.  Grove,  Garnishee  and  Appellant. 

Wages^Preference — Traveling  salesman — Act  of  May  12,  1891 . 

A  person  employed  to  sell  goods,  paying  his  own  expenses  and  receir- 
ing  house  and  road  commissions,  is  a  traveling  salesman,  and  not  a  *'  clerk 
employed  in  a  store  or  elsewhere,^^  within  the  meaning  of  the  act  of 
May  12,  1891,  P.  L.  54,  giving  a  preference  for  wages. 

Argued  Jan.  28,  1895.  Appeal,  No.  210,  July  T.,  1894,  by 
Henry  S.  Grove,  from  order  of  C.  P.  No.  3,  Phila.  Co.,  June  T., 
1894,  No.  845,  making  absolute  a  rule  for  judgment  against 
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garnishee.     Before  Stebrbtt,   C.   J.,   Grebn,   McCoLlum, 
Mitchell,  Dean  and  Fell,  JJ.    Revei-sed. 

Attachment  execution. 

From  the  record  it  appeared  that  Wood,  Brown  &  Co. 
employed  plaintiff  and  other  traveling  salesmen  under  the  form 
of  written  contract  set  forth  in  the  judgment  note  which  was 
entered  in  this  case,  and  of  which  the  following  is  a  copy : 

"*50.03  Philadelphia,  May  21st,  1894. 

"  We  hereby  acknowledge  ourselves  to  be  indebted  to  John 
W.  MulhoUand  in  the  sum  of  Fifty  y§Ty  DoUai-s  for  labor  and 
services  rendered  by  him  in  our  business  during  the  month  of 
March,  1894,  under  a  certain  agreement  of  which  the  following 
is  a  copy,  viz. : — 

'*!,  J.  W.  MulhoUand,  hereby  engage  with  Mess.  Wood, 
Brown  &  Co.  of  Phila.,  to  sell  goods  giving  my  entire  time  and 
attention  to  their  interests,  and  being  at  all  tintes  subject  to  the 
rules  and  regulations  of  the  house  on  the  following  terms  for 
the  year  1893.  House  and  Road  Commission  on  all  approved 
sales,  I  paying  all  my  own  expenses. 

(Signed)  "  J.  W.  Mulholi^and." 

"  Dec.  10,  '92. 
Which  said  agreement  was  renewed  and  continued  for  the  year 
of  1894.     And  we  do  hereby  authoiize  any  attorney  of  any 
court  of  record  in  Pennsylvania  to  appear  for  and  to  enter 
judgment  against  us  for  the  above  sum. 

^^  Witness  our  hands  and  seals  the  day  and  year  first  above 
written. 

'*  Wood,  Brown  &  Co.    [seal] 
"  Witness : 
**  James  A.  Campbell." 

Wood,  Brown  &  Co.,  having  failed,  made  a  general  assign- 
ment of  their  property  to  Henry  S.  Grove  in  trust  for  their 
creditors  without  preference  in  March,  1894,  and  the  only  prop- 
erty of  the  firm  which  the  assignee  received  has  been  under 
this  assignment.  The  judgment  note  was  given  in  this  form 
and  the  attachment  issued  to  test  the  question  whether  the 
plaintiff  was  entitled  to  receive  his  unpaid  commissions  as  trav- 
eling salesman  of  Wood,  Brown  &  Co.  under  his  contract  out 
of  the  assigned  trust  estate  in  the  garnishee's  hands,  under  the 


Digitized  by  VjOOQ IC 


488  MULHOLLAND  v.  WOOD,  BROWN  &  CO- 

Statement  of  Facts-— Opinion  of  the  Court.  [166  Pa. 

attachment  by  virtue  of  the  act  of  assembly  of  May  12, 1891, 
P.  L.  54. 

The  court  made  absolute  a  rule  for  judgment  against  the 
garnishee. 

Error  assiffned  was  above  order. 

%  Geo.  L.  Crawford  of  Crawford  ^  Lougldin^  John  G-.  Johnson 
with  him,  for  appellant. — In  the  United  States  a  clerk  may  be 
defined  as  an  assistant  in  business,  whether  or  not  a  keeper  of 
accounts,  especially  a  retail  salesman  ;  and  the  original  mean- 
ing of  the  word  ^^  clerk  "  of  scholar  and  writer,  shows  that  the 
word  "  clerk  "  in  the  act  does  not  cover  an  employment  of  the 
character  of  a  ti-aveling  salesman  of  a  wholesale  dry-goods  house : 
Witmer  v.  Miller,  3  Dist.  Repts.  289. 

Kinley  J.  Tener^tov  appellee. — The  fact  that  appellee  was  to 
be  compensated  for  his  services  by  commissions  is  immaterial. 
The  act  prefers  wages  or  salary  "  whether  at  so  much  per  diem 
or  otherwise.'*  And  it  is  well  known  that  in  most  large  mercan- 
tile establishments  even  retail  salesmen  ai*e  now  paid,  in  part 
at  least,  by  a  percentage  on  their  sales. 

In  the  case  of  Hamberger  v.  Marcus,  157  Pa.  183,  it  was 
decided  that  the  commissions  of  a  traveling  salesman  are  wages 
or  salary,  and  not  subject  to  attachment. 

The  latest  definition  (Century)  of  the  word  "clerk,"  quoted 
by  appellant  and  which,  doubtless,  best  expresses  its  present 
meaning,  viz  :  "  In  the  United  States  an  assistant  in  business, 
whether  or  not  a  keeper  of  accounts,  especially  a  retail  sales- 
man," is  broad  enough  to  include  the  appellee. 

Witmer  v.  Miller,  the  common  pleas  case  cited  by  appellant, 
it  is  submitted  is  not  an  authority  against  a  claim  based  on  the 
special  agreement  in  the  present  case. 

Opinion  by  Mr.  Justice  Fell,  March  4, 1895 : 
The  proceedings  in  this  case  wei*e  designed  to  raise  the  single 
question  whether  certain  creditors  of  Wood,  Brown  &  Co.  are 
entitled  under  the  provisions  of  the  act  of  May  12, 1891,  to  a 
preference  for  the  amounts  due  them  for  wages.  The  g^arnishee 
is  the  assignee  of  the  defendants  for  the  benefit  of  their  credit* 
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ois,  but  as  a  decision  of  the  question  raised  is  desired  by  all 
parties  in  interest  no  objection  has  been  made  to  the  manner 
in  which  the  plaintiff  attempted  to  enforce  the  right  claimed. 
The  contract  on  which  the  claim  is  based  is  in  writing  as  fol- 
lows :  "  I,  J.  W.  MulhoUand,  hereby  engage  with  Mess.  Wood, 
Brown  &  Co.,  of  Phila.,  to  sell  goods  giving  my  entire  time 
and  attention  to  their  interests,  and  being  at  all  times  subject 
to  the  rules  and  regulations  of  the  house  on  the  following  terms 
for  the  year  1893.  House  and  road  commission  on  all  approved 
sales,  I  payincf  my  own  expenses.       ^    .^^    ,, 

'      ^^     ^      ^  ^  "J.    W.    MULHOLLAND." 

The  part  of  the  act  to  be  considered  provides :  "  All  moneys 
that  may  be  due  or  hereafter  become  due  for  labor  and  services 
rendered  by  any  minor  or  mechanic,  servant  girls  at  hotels, 
boarding  houses,  restaurants  or  in  private  families,  or  any  other 
servant  and  helper  in  and  about  said  houses  of  entertainment 
and  private  families ;  porter,  hostler  or  any  other  person  em- 
ployed in  and  about  lively  stables  and  hotels ;  laundiymen  or 
washerwomen,  soamster  or  seamstress  employed  by  merchant 
tailors  or  by  any  other  person ;  milliner,  dressmaker,  clothier, 
shirtmaker,  or  clerk  employed  in  stores  or  elsewhere;  hand 
laborer,  including  farm  laborer  or  any  other  kind  of  laborer ; 
printer,  apprentice,  and  all  other  tradesmen  hii-ed  for  wages  or 
salary  from  any  person  or  persons — shall  be  preferred,"  etc. 

Wood,  Brown  &  Co.  were  wholesale  dealers  in  dry  goods. 
The  plaintiff  was  to  sell  goods,  paying  his  own  expenses  and 
receiving  house  and  road  commissions.  His  compensation  was 
entirely  by  commissions  on  approved  sales  whether  made  upon 
the  road  or  at  the  house  by  him,  or  by  any  one  to  customers 
whom  he  had  secured.  He  was  clearly  a  traveling  salesman. 
It  is  claimed  however  that  he  is  within  the  meaning  of  the  act 
as  a  "  clerk  employed  in  a  store  or  elsewhere.*' 

The  act  of  May  12, 1891,  is  an  amendment  of  the  act  of 
June  13, 1883,  which  was  an  amendment  of  the  act  of  April  9, 
1872.  Each  successive  act  enlarges  the  number  of  peraons  in- 
tended to  be  benefited.  The  first  act  included  but  four  classes, 
the  second  twenty-three,  and  the  third  twenty-five.  Each  act 
includes  clerks,  and  in  the  third  all  limitations  as  to  the  business 
of  the  employer  and  places  of  employment  are  removed  as  to 
them.     In  Sproul  v.  Murray,  156  Pa.  293,  it  was  held  that  the 
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act  of  1883  should  receive  an  enlarged  or  remedial  construc- 
tion in  ascertaining  whether  certain  persons  specifically  named 
were  within  its  provisions.  The  act  of  1872  limited  the  right 
of  preference  by  naming  the  classes  of  employers  whose  prop- 
erty was  subject  to  the  right.  The  subsequent  act  enlarged 
the  class  of  employees,  but  not  that  of  employers.  It  was 
held  that  the  latter  class  was  enlarged  by  necessaiy  implica- 
tion to  correspond  with  the  former.  This  construction  gave 
eflfect  to  the  obvious  intent  of  the  legislature,  and  was  neces- 
sary to  make  the  act  sensible.  The  question  now  before 
us  is  whether  the  right  has  been  conferred,  and  that  is  to  be 
determined  by  the  language  of  the  statute.  The  original 
meaning  of  the  word  clerk  has  become  so  eulai'ged  that  in  mod- 
ern usage  it  may  include  a  salesman  in  a  retail  store.  It  can- 
not however  be  extended  to  include  one  whose  business  is  to 
travel  and  secure  customei's,  and  whose  compensation  is  by 
commissions  on  sales  affected  by  or  through  him.  Such  a 
person  is  not  an  assistant  in  the  store  or  business  of  his  em- 
ployer. He  is  not  employed  to  keep  accounjs  or  to  assist  in 
the  store  or  elsewhere  in  the  management  of  the  business.  At 
the  time  of  the  passage  of  the  act  traveling  salesmen  were  a 
well-known  and  distinct  class  of  employees.  If  it  was  the  in- 
tention to  extend  to  them  the  preference  given  by  the  act,  it  is 
t^  be  presumed  that  they  would  have  been  included  with  the 
classes  of  persons  named. 
The  judgment  is  reversed. 


G.  Wessels  &  Co.,  Appellants,  v.  E.  Weiss  &  Co. 

Partnership— AgreemerU  in  wiHting—Ad  of  April  6,  1870,  P.  L.  66. 

At  common  law  an  agreement  to  advance  money  to  a  business  concern 
and  to  receive  a  share  of  the  profits  of  the  business  makes  the  lender  a 
partner  in  tlie  business  so  far  as  concerns  third  pei-sons. 

Wliere  a  loan  of  money  to  an  individual  or  a  firm  has  been  made  npon 
an  agreement  to  receive  a  share  of  the  profit  of  the  business  of  the  bor- 
rower as  compensation  for  the  use  of  the  money,  the  exemption  from  lia- 
ability  as  a  partner,  under  the  act  of  April  6,  1870,  P.  L.  56,  is  on  condition 
tliat  the  agreement  shall  be  in  writing,  and  that  the  share  of  profits  shall 
be  in  lieu  of  interest ;  a  deviation  from  the  requirements  of  the  s'atute 
has  the  effect  of  imposing  a  liability  as  a  partner. 
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Where  A.  loans  to  B.  money  and  there  is  an  agreement  in  writing  that 
A.  shall  receive  a  percentage  of  the  profits  of  B/s  business  and  there  is 
also  an  oral  agreement  that  A.  shall  receive  interest  on  the  loan,  there  is 
not  a  sufficient  compliance  with  the  act  of  April  6,  1870.  As  tlie  entire 
contract  is  not  in  writing,  and  the  lender  receives  a  share  of  profits  not 
in  lieu  of  interest  but  in  addition  thereto,  A.  becomes  liable  as  a  genei*al 
partner  in  B.*s  business. 

Argued  Jan.  28,  1895.  Appeal,  No.  10,  Jan.  T.,  1895,  by- 
plain  tiffs,  from  order  of  C.  P.  No.  8,  Phila.  Co.,  Dec.  T.,  1893, 
No.  151,  discharging  a  rule  for  judgment  for  want  of  a  sufiBcient 
affidavit  of  defence.  Before  Green,  Williams,  McCollu^i, 
Mitchell  and  Fell,  JJ.    Reversed. 

Assumpsit  on  promissory  notes  against  E.  Weiss  and  Chas. 
W.  Schmidt,  trading  as  E.  Weiss  &  Co. 

Plaintiff's  statement,  after  setting  forth  the  promissory  notes, 
continued  as  follows :  "  Plaintiffs  further  say  that  said  Schmidt 
was  a  partner  of  said  Weiss,  trading  as  E.  Weiss  &  Co.,  at  the 
time  of  the  contracting  of  the  debt  for  which  said  notes  were 
given,  and  at  the  time  said  notes  were  given,  by  reason  of  an 
agreement  between  them,  which  is  in  part  in  the  terms  follow- 
ing, to  wit : 

"Agreement,  made  the  twenty-second  day  of  November, 
A.  D.  1887,  between  Ernest  Weiss,  dyestuffs  dealer,  of  the 
city  of  Philadelphia,  and  Chas.  W.  Schmidt,  liquor  dealer,  of 
the  same  place. 

"  Whereas,  the  said  Chas.  W.  Schmidt  has  advanced  and 
loaned  to  Ernest  Weiss  the  sum  of  $6,000,  for  which  he,  the 
said  Chas.  W.  Schmidt,  is  to  accept  a  mortgage  which  is  drawn 
in  favor  of  Weiss  Bros.,  Germany,  given  by  James  C.  Biddle 
upon  the  Dark  Run  Mill,  in  the  Twenty-third  ward  of  the  city 
of  Philadelphia,  which  is  to  be  put  upon  record  as  soon  as  cer- 
tain papers  arrive  from  the  said  Weiss  Bros.,  and  to  secure  the 
said  Chas.  W.  Schmidt  until  such  times  that  the  said  mortgage 
is  recorded  and  assigned  to  him,  the  said  Ernest  Weiss  agrees 
to  give  a  judgment  note  for  the  aforesaid  loan,  which  note  is 
not  to  be  recorded  except  in  case  the  said  Ernest  Weiss  should 
fail  in  business. 

"  Further,  the  said  Ernest  Weiss  agrees  to  give  to  the  said 
Chas.  W.  Schmidt  fifteen  per  cent  of  the  net  profits  of   the 
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business  for  the  term  of  one  year,  after  first  dedacting  the  sum 
of  $3,000,  being  the  yearly  salary  of  the  said  Ernest  Weiss. 

^^  Also  the  said  Chas.  W.  Schmidt  agrees  to  accept  at  the  end 
of  one  year  from  the  date  hereof,  the  said  $6,000  for  said  mort- 
gage, which  is  to  be  assigned  to  Ernest  Weiss  upon  payment  of 
the  said  net  profits. 

^^  Plaintiffs  averred,  that  it  was  further  ag^ed  between  said 
Weiss  and  said  Schmidt,  at  the  time  of  making  the  above  men- 
tioned contract,  that  the  said  Weiss  should  pay  to  said  Schmidt 
interest  on  the  above  mentioned  sum  of  $6,000,  at  the  rate  of 
six  per  cent  per  annum,  in  addition  to  fifteen  per  cent  of  the 
profita  of  the  business  in  which  said  sum  of  money  was  invested. 

^^  That  said  Schmidt  paid  to  said  Weiss  said  sum  #6,000, 
under  the  aforesaid  agreement,  and  that  said  agreement  con- 
tinued in  force  from  the  time  of  the  making  thereof  until  the 
failure  of  said  E.  Weiss  &  Co.,  about  the  13th  of  January,  1891, 
and  that  the  said  mortgage  was  never  assigned  to  said  Schmidt, 
but  that  he  continued  to  hold  the  said  judgment  note  for  the 
sum  of  $6,000  until  the  date  last  aforesaid,  and  still  holds 
the  same. 

^^  That  the  said  Schmidt  in  fact  received  interest  on  the  said 
loan  until  a  short  time  before  said  failure,  and  that  he  received 
from  time  to  time  certain  sums  as  his  share  of  the  profits  of  said 
business  under  said  contract  until  December  30, 1889.** 

Defendant  in  his  affidavit  of  defence  averred : 

"  That  he  never  gave,  nor  authorized  anyone  to  give  or  exe- 
cute, the  promissory  notes  dated  November  8,  1890,  for  the 
sums  $2,211.12  and  $2,222.07,  upon  which  above  said  suit  is 
brought,  nor  did  he  give  or  authorize  anyone  to  give  for  him, 
either  in  his  own  name  or  in  the  name  of  E.  Weiss  &  Company, 
any  note  to  said  plaintiffs. 

'^  That  he  was  not  at  the  time  the  notes  were  alleged  to  have 
been  given,  nor  at  the  time  the  said  debt  was  alleged  to  have 
been  contracted,  nor  at  any  other  time,  a  partner  of  the  said 
Ernest  Weiss. 

^^  That  it  is  true,  as  alleged  in  the  statement,  that  there  was 
an  agreement  between  Ernest  Weiss  and  deponent.  That  depo- 
nent was  not  or  is  not  in  any  way  a  partner  of  said  Weiss,  And 
has  no  knowledge  of  the  existence  of  any  partner  or  member  of 
the  said  E.  Weiss  &  Co.  other  than  the  said  Ernest  Weiss. 
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The  court  discharged  a  rule  for  judgment  for  want  of  a  suffi- 
cient affidavit  of  defence. 

Error  oBtigned  was  above  order. 

haac  S.  Sharp^  of  Sharp  &  Alleman,  for  appellants. — An  affi- 
davit of  defence  is  to  be  construed  most  strictly  against  the  affi- 
ant. No  intendment  can  be  made  in  favor  of  the  defendant. 
It  is  his  duty  distinctly  to  set  forth  the  facts  on  which  the  defence 
must  turn :  Comley  v.  Bryan,  5  Whart.  261 ;  Rising  v.  Pat- 
terson, 5  Whart.  316 ;  Laferty  v.  Sheriff,  16  Atlan.  90 ;  City 
V.  Brady,  127  Pa.  169;  Bryar  v.  Harrison,  87  Pa.  233;  Black 
V.  Halstead,  89  Pa.  64;  Woods  v.  Watkins,  40  Pa.  458 ;  Black- 
burn V.  Ormsby,  41  Pa.  97 ;  Anspach  v.  Bast,  52  Pa.  356. 

All  the  facts  must  be  set  out  in  order  that  the  court  may 
di-aw  the  proper  conclusion :  Stitt  v.  Garrett,  8  Whart.  281 ; 
Dewey  v.  Dupuy,  2  W.  &  S.  553 ;  Marsh  v.  Marshall,  58  Pa. 
896. 

Assuming  for  the  sake  of  the  argument,  that  the  partnership 
existed  when  the  notes  in  suit  were  given,  the  denial  that 
Schmidt  had  authorized  their  execution  is  only  a  denial  of  the 
authority  of  Weiss  to  sign  notes  for  his  firm :  Potter  v.  Price, 
3  Pitts.  186 ;  McConeghy  v.  Kirk,  68  Pa.  200. 

It  was  thoroughly  well  established  in  this  state  in  1869,  if 
not  before,  that  an  agreement  to  participate  in  the  profits  of  the 
business  constitutes  the  participant  a  partner  as  to  the  third 
parties,  regardless  of  the  effect  of  the  agreement  as  between 
the  partnera  themselves,  except,  perhaps,  in  cases  of  employees 
or  the  like :  Edwards  v.  Tracy,  62  Pa.  St.  874 ;  Purviance  v. 
McClintee,  6  S.  &  R.  259 ;  Gill  v.  Kuhn,  6  S.  &  R.  832 ;  Mil- 
ler v.  Bartlet,  15  S.  &  R.  187 ;  Churchman  v.  Smith,  6  Whart. 
148 ;  Dunham  v.  Rodgers,  1  Pa.  255. 

The  same  rule  has  been  recognized,  and  Edwards  v.  Trac}'^ 
has  been  approved,  since  the  act  of  April  6, 1870,  in  those  cases 
where  the  act  of  assembly  does  not  serve  as  a  protection  to 
the  participant  in  profits :  Caldwell  v.  Miller,  127  Pa.  442 ; 
Walker  v.  Tupper,  152  Pa.  1 ;  Gibb's  Est,  157  Pa.  59. 

An  agreement  for  a  division  of  profits  raises  a  presumption 
of  partnership :  Badele  v.  Bank,  L.  R.  88  Ch.  Div.  238 ;  Dur- 
yea  v.  Burt,  28  Cal.  569;   Dubois  v.  Hoover,  25  Fla.  720, 
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Niehoff  V.  Dudley,  40  111.  406 ;  Lockwood  v.  Doane,  107  111. 
285 ;  Corey  v.  Cadwell,  86  Mich.  670 ;  Philips  v.  Samuel,  76 
Mo.  667  ;  Bank  v.  Altheimer,  91  Mo.  190 ;  Robinson  v.  Alien, 
86  Va.  721. 

Two  express  conditions  are  stipulated  in  the  act  of  1870, 
which  must  be  complied  with  to  exempt  the  lender  of  money 
from  liability  as  a  partner ;  first,  the  loan  must  be  for  a  share 
of  the  profits  in  lieu  of  interest ;  and,  second,  the  agreement  must 
be  in  writing :  Caldwell  v.  Miller,  127  Pa.  442. 

A  contract  is  not  in  writing  unless  it  is  wholly  in  writing: 
Schafer  v.  Bank,  69  Pa.  144. 

Samuel  Peltz^  for  appellee. — An  affidavit'of  a  defendant  sued 
as  a  partner  of  a  firm,  that  he  is  not  a  member  of  the  firm  and 
in  no  way  indebted  to  the  plaintiff,  is  sufficient:  Orth  v.  Baker, 
2  Leg.  Rec.  326. 

Under  the  decision  of  Hart  v.  Kelley,  88  Pa.  286,  it  would 
seem  that  even  before  the  passage  of  the  act  of  April  6, 1870, 
the  tendency  of  both  English  and  American  decisions  had  been 
to  take  away  from  a  party  who  was  not  an  acknowledged  part- 
ner but  a  mere  participant  in  the  net  profits  of  the  business, 
the  liability  of  a  geneml  partner ;  and  that  was  followed  up  step 
by  step  until  the  passage  of  the  act  of  1870,  which  has  been 
construed  by  the  court  as  definitely  settling  the  question. 

The  mere  fact  of  receiving  fifteen  per  cent  of  the  profits  would 
not  make  him  a  partner  unless  he  had  been  held  out  to  the  world 
as  such :  Meehan  v.  Valentine,  19  W.  N.  C.  206. 

Opinion  by  Mr.  Justicb  Fbll,  March  4, 1896 : 
The  agreement  between  the  defendants  made  them  partners 
at  common  law  and  in  this  state.  The  case  of  Waugh  v.  Carver, 
2  H.  Blackstone,  286,  decided  in  1798,  which  followed  Grace  v. 
Smith,  2  Wm.  Blackstone,  998,  decided  in  1776,  was  followed 
and  adopted  to  its  full  extent  in  Purviance  v.  McClintee,  6  S. 
&  R.  269,  in  1820.  The  well  settled  rule  of  Waugh  v.  Carver  was 
overruled  in  England  in  1860  by  the  case  of  Cox  v.  Hickman, 
8  H.  L.  C.  268,  but  there  has  been  no  departure  from  it  in  this 
state  except  by  legislation  in  1870.  In  the  opinion  in  Edwards 
V.  Tracy,  62  Pa.  374,  decided  in  1869,  Sharswood,  J.,  pointed 
out  the  new  English  rule  of  Cox  v.  Hickman,  but  followed  the 
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old  one  of  Waugh  v.  Carver,  saying:  "It  is  entirely  too  late 
now  to  question  either  the  rule  or  the  exception.  We  are 
bound  to  stand  super  antiquas  vias  by  our  own  decided  cases." 
In  the  opinion  in  Lord  v.  Proctor,  7  Phila.  680,  decided  at  nisi 
prius  the  same  year,  he  said  that  the  rule  in  \^ugh  v.  Carver 
was  too  ancient  a  landmark  in  our  law  to  be  now  disturbed,  and 
that  it  had  accordingly  been  followed  in  Edward  v.  Tracy. 
Since  the  act  of  1870  there  has  been  no  change  in  judicial 
decision.  The  question  whether  the  agreement  between  the 
defendants  made  them  partners  as  to  third  parties  did  not  arise 
in  Hart  v.  Kelley,  88  Pa.  286.  The  agreement  had  been  re- 
scinded, and  the  claim  in  suit  was  for  goods  sold  before  it  went 
into  eflfect  or  after  it  had  been  abandoned.  Caldwell  v.  Miller, 
127  Pa.  442,  reaCBrms  the  rule,  and  both  Walker  v.  Tucker, 
152  Pa.  1,  and  Gibbs'  Estate,  157  Pa.  59,  came  within  the  well 
recognized  exceptions  almost  as  ancient  as  the  rule  itself,  which 
weie  made  to  avoid  the  injustice  of  its  univei-sal  enforcement. 

This  rule  has  been  so  long  established  as  a  part  of  our  juiis- 
prudence  that  it  is  needless  now  to  consider  whether  it  is  phil- 
osophical and  in  harmony  with  the  principles  governing  the 
partnership  relation.  The  departure  from  it  in  this  state — and 
it  was  doubtless  the  wiser  courae — has  been  by  legislation.  The 
act  of  April  6,  1870,  provides  that  a  loan  of  money  to  au 
individual  or  a  firm  upon  an  agreement  to  receive  a  share  of 
the  profits  of  the  business  as  compensation  for  the  use  of  the 
money  and  in  lieu  of  interest  shall  not  make  the  party  loaning 
the  money  liable  as  a  partner  except  as  to  the  money  loaned, 
provided  that  the  agreement  for  the  loan  shall  be  in  writing  and 
that  the  party  shall  not  hold  himself  out  as  a  general  partner. 
This  legislation  distinctly  recognized  the  rule  as  it  had  existed 
in  this  state  for  fifty  yeai-s  and  in  England  from  1775  to  1860, 
and  modified  it  to  conform  more  nearly  to  the  modern  English 
rule  of  Cox  v.  Hickman,  supra. 

The  affidavit  of  defence  contains  a  denial  of  the  partnership, 
but  it  admits  or  leaves  unnoticed  all  the  allegations  of  fact 
in  the  statement.  It  is  a  denial  therefore  of  a  conclusion  of 
law  only,  and  raises  the  single  question  whether  under  the  facts 
as  stated  the  defendant,  Schmidt,  is  liable  as  a  partner.  As 
he  would  have  been  liable  before  the  act  of  1870  it  remains 
only  to  determine   whether   he  comes  within  its  protection. 
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This  cannot  be  unless  he  has  complied  with  its  provisions.  The 
exemption  from  liability  is  on  condition  that  the  agreement 
shall  be  in  writing  and  that  the  share  of  the  profits  shall  be  in 
lieu  of  interest.  Only  a  part  of  the  agreement  in  this  case  was 
in  wilting,  the  stipulation  for  interest  on  the  loan  being  oral. 
The  interest  to  be  paid  was  six  per  cent,  and  the  defendant  was 
to  receive  in  addition  thereto  fifteen  per  cent  of  the  profits. 
The  fifteen  per  cent  was  not  to  be  paid  in  lieu  of  interest,  but 
in  addition  to  it.  The  six  per  cent  was  not  to  be  received  as 
a  part  of  the  profits  in  lieu  of  interest,  but  was  payable  as  in- 
terest in  any  event,  whether  there  were  profits  or  not.  This 
agreement  is  not  in  compliance  with  the  requirements  of  the 
statute  either  in  letter  or  spirit,  and  its  effect  is  to  impose  a 
liability  as  a  partner. 

The  judgment  is  reversed  and  the  record  is  remitted  with 
direction  that  judgment  shall  be  entered  for  the  plaintiff  unless 
other  just  or  equitable  cause  shall  be  shown. 


Fidelity  Ins.  Trust  &  Safe  Deposit  Co.  v.  John  F.  Byrnes 
et  al.,  Appellants. 

Sheriff*8  sale— Setting  aside  sale^JHscreHon  of  court. 

The  Supreme  Court  will  not  reverse  an  order  confirming  a  sherifiTs  sale, 
where  it  appears  that  the  land  sold  as  a  whole  was  made  up  of  the  unsold 
lots  and  streets  of  a  land  association ;  that  the  evidence  as  to  the  inade- 
quacy of  price  was  conflicting ;  and  that  defendant  had  given  no  availa- 
ble assurance  that  a  higher  and  better  price  would  be  realized  by  the 
proposed  re-sale  of  the  property. 

Argued  Feb.  11, 1895.  Appeal,  No.  82,  July  T.,  1894,  by 
defendants,  from  order  of  C.  P.,  Del.  Co.,  confirming  sheriffs 
sale.  Before  Sterrett,  C.  J.,  McCollum,  Mitchell,  Deak 
and  Fell,  JJ.    A£Brmed. 

Exceptions  to  sherifiTs  sale. 

From  the  i-ecord  it  appeared  that  the  land  sold  belonged  to  a 
land  association,  known  as  the  Folsom  Land  Company,  and 
was  composed  of  unsold  lots  and  streets  on  a  plan  of  lots.    The 
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land  was  sold  as  a  whole  for  f  20,000,  under  judgments  upon  two 
mortgages  aggregating  with  costs  etc.  $78,000,  but  the  court 
required  that  plaiiitifif,  who  was  the  purchaser,  should  release 
defendant  and  the  Folsom  Land  Company  from  pei'sonal  lia- 
bility for  balance  of  mortgage.  The  sale  was  made  under  an 
order  of  court  giving  plaintiff  leave  to  sell  the  property  as  a 
whole  or  in  part.  The  advertisement  of  sale  was  submitted  to 
defendant's  counsel,  and  modified  by  them,  and  then  published 
in  its  modified  form.  Real  estate  experts  differed  in  their  tes- 
timony as  to  the  adequacy  of  the  price  realized  by  the  sale. 
Exceptions  to  the  confirmation  of  the  sale  were  dismissed  by 
the  court. 

.Errors  assiffned  were  in  dismissing  exceptions,  quoting  them. 

W.  Henry  Sutton  and  Isaac  Johnson^  for  appellant. — This 
advertisement  and  the  depositions  plainly  show  that  to  sell 
such  a  property  as  this  in  a  lumping  sale  is  to  sacrifice  it. 

The  courts  do  not  look  with  favor  upon  this  kind  of  a  sale : 
Rowley  v.  Brown,  1  Binn.  62 ;  Grim  v.  Reinbold,  148  Pa.  446. 

A  lumping  sale  of  real  estate  will  be  set  aside  unless  it  forms 
a  clear  exception  to  the  general  rule,  which,  in  Pennsylvania,  is 
that  lots  of  ground,  houses,  etc.,  should  be  sold  separately :  Vas- 
tine  v.  Fury,  2  S.  &  R.  426 ;  Ryei-son  v.  Nicholson,  2  Yeates, 
616;  Tate  v.  Carberry,  1  Phila.  133 ;  Thomas  v.  Curreu,6  W. 
N.  C.  482;  Baker  v.  Chester  Co.,  73  Pa.  117. 

Letois  Lawrence  Smith,  for  appellee. — There  was  no  real  in- 
adequacy of  price.  The  property  was  properly  sold  as  a  whole. 
The  tract  contained  about  270  acres,  including  a  considerable 
number  of  acres  of  streets.  Its  use  and  development  as  a  land 
association  imperatively  demanded  that  it  should  be  sold  as  a 
whole :  Morse  v.  Freck,  7  Pa.  C.  C.  456  ;  Marah  v.  Pier,  4  R. 
288 ;  Cooper  v.  Wilson,  96  Pa.  409. 

It  is  a  sufficient  answer  to  the  allegations  of  various  defects 
in  the  adveitisements,  that  a  draft  was  furnished  to  appellants* 
counsel  under  order  of  court,  and  the  actual  advertisements 
used  were  in  accordance  with  their  corrections :  Johnson  v. 
Johnson,  7  Lane.  Law  Rev.  831 ;  Swires  v.  Brotherline,  41  Pa. 
136 ;  Young's  Appeal,  2  P.  &  W.  382 ;  Weaver  v.  Lyon,  8  Cent. 
Vol.  clxvi — 32 
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Rep.  263  ;  Sharp  v.  Long,  28  Pa.  439 ;  Barton  v.  Hunter,  101 
Pa.  411 ;  Carson's  Sale,  6  W.  146. 

Per  Curiam,  March  5, 1895 : 

We  are  not  convinced  that  either  of  the  exceptions  to  the  sher- 
iff's sale  should  have  been  sustained.  On  the  contrary,  we 
think  their  dismissal,  in  the  cii'cumstances,  was  a  proper  exer- 
cise of  judicial  discretion.  In  the  absence  of  any  available 
assurance  that  a  higher  and  better  price  would  be  realized  by 
the  proposed  re-sale  of  the  property,  there  was  nothing  to  justi- 
fy the  court  in  setting  aside  the  sale,  and  thus  subjecting  the 
plaintiff  to  further  delay  and  expense  in  the  collection  of  its 
claim. 

Decree  affirmed  and  appeal  dismissed  with  costs  to  be  paid 
by  appellants. 


Lewis  Rees's  Estate.     William  Tennent's  Appeal. 

Decedents^  estaUs-^DistribuUon^lUegUimates^Act  of  April  8,  1838, 
see,  17. 

Under  the  act  of  April  8,  1853,  sec.  17,  P.  L.  250,  an  illegitimate  haa 
DO  right  to  inherit  from  his  uncle  by  representation  through  his  mother. 

Argued  Feb.  11, 1895.  Appeal,  No.  388,  Jan.  T.,  1894,  by 
William  Tennent,  from  decree  of  O.  C.  Chester  Co.,  dismiss- 
ing exceptions  to  auditor's  report,  in  estate  of  Lewis  Rees, 
deceased.  Before  Sterrett,  C.  J.,  McCollum,  Mitchbll, 
Dean  and  Fell,  J  J.    Affirmed. 

Exceptions  to  auditor's  report. 

Hemphill,  J.,  filed  the  following  opinion : 

"  The  fourteen  exceptions  filed  to  the  auditor's  report,  raise 
two  questions : 

**lst.  Has  the  auditor  erred  in  finding  that  William  Ten- 
nent, Jr.,  was  the  illegitimate  son  of  William  Tennent,  Sr. 

^^  2d.  If  illegitimate  has  he  erred  in  holding  that  the  acts  of 
assembly  do  not  confer  upon  him  the  right  to  inherit  from  bis 
uncle,  by  representation  through  his  mother. 
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^^  William  Tennent,  Jr.,  a  claimant  to  a  share  in  this  estate, 
is  the  son  of  William  Tennent,  Sr.,  and  Alice,  a  sister  of  the 
decedent,  whose  death  occurred  previous  to  that  of  her  brother. 

^^  The  auditor  finds  that  he  was  an  illegitimate  son,  and  a 
careful  examination  of  his  report  and  of  the  testimony  taken 
by  him,  satisfies  us  that  he  was  correct  in  so  finding. 

**  Being  therefore  an  illegitimate  he  could  not  inherit  at  com- 
mon law,  and  is  expressly  denied  the  benefits  of  our  intestate 
act  of  April  8, 1833,  the  17th  section  of  which  provides  that 
*  The  provisions  of  this  act  relative  to  decedents  and  distribu- 
tion of  real  and  personal  estate,  among  the  descendants  and 
collateral  relations  of  intestates,  shall  be  construed  to  mean 
such  persons  only  as  have  been  born  in  lawful  wedlock.^ 

*'  The  exceptions  are  therefore  dismissed,  the  report  confirmed, 
and  an  order  made  to  pay  out  in  accordance  with  the  auditor's 
schedule  of  distribution." 

Urrors  assigned  were  in  dismissing  exceptions  to  auditor's 
report. 

Jamesi  0.  Sellers^  for  appellant. 

J.  Frank  K  Hause^  for  appellees,  was  not  heard 

Per  Curiam,  filed  March  5, 1896 : 

We  find  no  error  in  this  record.  Appellant's  claim  depended 
on  a  question  of  fact,  which  appears  to  have  been  rightly  deter- 
mined in  favor  of  the  appellees.  All  that  is  necessary  to  be 
said  on  the  subject  will  be  found  in  the  opinion  of  the  court 
below.  For  reasons  therein  stated  the  decree  should  not  be 
disturbed. 

Decree  affirmed  and  appeal  dismissed  with  costs  to  be  paid 
by  appellant. 
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214       i44Tohn  Hambleton's  Estate.     Annie  C.  Lambom^s  Appeal. 

30SC   166 


Evidence— Competency  of  wUnesa^DecedenU^  estates. 

Where  a  distributee  is  called  as  a  witness  to  testify  to  the  facts  oceiirriDg 
after  the  death  of  the  decedent,  and  is  cross-examined  by  the  other  side 
as  to  matters  occurring  prior  to  the  death  of  decedent,  he  beoomes  a  oom- 
petent  witness  for  all  purposes. 

Argued  Feb.  11, 1895.  Appeal,  No.  845,  Jan.  T.,  1894,  by 
Annie  C.  Laniborn,  from  decree  of  O.  C.  Chester  Co.,  dismissing 
exceptions  to  auditor's  report.  Before  Stebbett,  C.  J.,  Mo- 
CoLLUM,  Mitchell,  Dean  and  Fell,  JJ.    Aflarmed. 

Exceptions  to  auditor*s  report. 

Before  the  auditor,  Charles  H.  Pennypacker  Esq.,  D.  Frances 
Ilambleton,  the  wife  of  Theodore  P.  Hambleton,  decedent^s  son, 
presented  a  claim  of  $84  for  boarding  and  944.86  for  expendi- 
tures in  providing  for  the  funeral  of  deceased,  total  f  128.36. 
John  Coates,  executor  of  the  decedent,  a  disinterested  witness, 
testified  in  support  of  the  claim  for  boarding.  Tlieodore  P. 
Hambleton,  being  called  by  the  claimant,  testified  as  follows : 

"  My  father  died  in  our  house  September  5,  1892.  I  paid 
certain  funeral  expenses  from  my  wife's  funds.  (Bill  shown 
witness.)  That  is  a  correct  statement  of  the  telegraphing, 
funeral  notices,  postage,  messenger  work,  carriage-hire,  shaving, 
etc.,  as  charged  in  the  bill  which  amounts  to  forty-four  dollars 
and  thirty-six  cents.  ($44.36.)  For  the  ninety  meals  furnished 
25  cents  was  charged  for  each.  Thirty-six  horses  were  fed  and 
twenty  cents  was  charged  for  each  feed.  I  paid  Thomas  Grier 
the  carriage  hire.  I  used  that  value  of  postage  stamps  and 
paid  that  item  ($2.80)  for  printing  notices." 

Examined  by  W.  S.  Harris,  Esq. —  "I  did  business  for  my 
father  after  he  came  to  live  with  me.  He  never  paid  me  any- 
thing for  boarding.  He  generally  attended  to  his  own  business. 
I  carried  money  for  him  to  bank  and  engaged  help  for  him. 
He  has  given  me  money  and  papers  to  deposit.  He  never  paid 
anything  to  me.  (Check  for  $100  indorsed  by  decedent  and  by 
witness,  shown  witness) :  That  is  a  check  he  gave  on  our  dis- 
puted account.     I  got  this  money  about  a  week  from  his  death. 
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Before  he  came  to  board  with  u&  there  was  about  one  hundred 
and  sixty  dollars  due  from  him  upon  a  disputed  account.  This 
check  was  to  go  on  that  and  had  nothing  to  do  with  the  board- 
ing and  washing.'* 

Examined  by  Mr.  Ramsey. — **  There  was  a  contract  for  board- 
ing." (Mr.  Harris  objects  to  the  witness  testifying  upon  this 
point  The  auditor  rules  that  the  testimony  is  admissible,  be- 
cause Mr.  Harris  had  examined  him  upon  matters  occurring 
prior  to  the  death  of  decedent,  whereby  witness  became  com- 
petent for  all  purposes,  Seip  v.  Storch,  52  Pa.  210.) 

"  There  was  a  contract  for  boarding  between  my  wife  and 
my  father.  It  was  made  when  he  came  to  our  house,  and  he 
agreed  to  pay  three  dollars  a  week  for  his  boarding  and  fifty 
cents  a  week  for  his  washing,  and  he  was  there  twenty-four 
weeks,  and  no  part  of  this  bill  for  boarding  and  washing  has 
been  paid." 

Examined  by  Mr.  Harris. — (Auditor's  report  in  the  assigned 
estate  of  Theodore  Hambleton,  the  witness,  exhibited  whereby 
it  appeal's  that  several  thousand  -dollars  remained  due  and  un- 
paid to  his  father,  the  said  decedent.)  ^^  I  have  not  paid  what 
I  owed  my  father.  He  never  expected  me  to  pay  it.  He  for- 
gave the  debt,  and  when  I  got  this  hundred  dollars  it  was  on 
this  old  account  just  as  I  tell  you."  (Bank  book  of  decedent 
exhibited  by  accountant.) 

The  auditor  allowed  the  claim. 

Exceptions  to  the  auditor's  report  were  dismissed  by  the 
court,  Hemphill,  J.,  filing  the  following  opinion  : 

^^  The  exceptions  are  to  the  auditor's  findings  of  facts.  In 
these  we  think  him  right,  or  at  least  cannot  say  that  he  is 
clearly  wrong. 

^^  Objection  was  made  to  a  part  of  the  testimony  of  Theo- 
dore P.  Hambleton  on  the  ground  of  interest,  the  other  party 
being  dead.  He  was  called  by  Mr.  Ramsay  to  testify  to  mat- 
ters occurring  since  the  death  of  his  father,  but  Mr.  Harris, 
upon  cross-examination,  examined  relative  to  matters  prior  to 
decedent's  death,  thus  making  him  a  competent  witness  for  all 
purposes,  and  the  evidence  subsequently  adduced  was  in  our 
opinion  properly  admitted. 

^^  The  exceptions  are  dismissed,  the  report  confirmed  and  an 
order  made  to  pay  out  in  accordance  with  the  schedule  of  di» 
tribution  made  by  the  auditor." 
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W.  S.  EarrUioY  appellant,  cited:  Early  v.  Rolfe,  95  Pa.  68 ; 
Bitner  v.  Boone,  128  Pa.  667 ;  act  of  May  23, 1887,  P.  L.  168, 
Sup.,  Purd.  Dig.  2199 ;  Penna.  R.  R.  v.  Fortney,  90  Pa.  828. 

Monaffhan  ^  Holding  and  S.  D.  i2am««y,  for  appellees,  cited: 
Seip  V.  Storch,  52  Pa.  210. 

Per  Curiam,  March  6, 1895 : 

There  was  no  error  in  dismissing  appellant's  exceptions,  or 
in  confirming  the  auditor's  report  and  distributing  the  fund  in 
accordance  therewith ;  nor  is  there  anything  in  either  of  the 
specifications  of  error,  relating  to  these  subjects,  that  requires 
special  notice. 

Decree  affirmed  and  appeal  dismissed,  with  costs  to  be  paid 
by  appellant. 


Prospect  Park  Borough.     Appeal  of  Charles  F. 
Oesterle,  Jr.,  et  al. 

Boroughs — Incorporation  of  boroughs — Farm  land. 

The  question  of  necessity  or  expediency  of  incorporating  a  Tillage  and 
adjacent  tenltory  into  a  borougli,  does  not  depend  so  much  upon  the  will 
of  a  majority  of  the  freeholders  residing  outside  the  limits  of  the  proposed 
borough,  or  upon  the  unanimous  consent  of  those  residing  within  the  pro- 
posed lines,  as  it  does  upon  the  fact  that  the  advantages  to  the  whole  peo- 
ple, as  a  community,  will  overbalance  the  disadvantages. 

The  mere  fact  that  lands  are  used  for  farm  purposes,  even  though  exclu- 
sively so  used,  is  no  reason  why  they  should  not  be  included  within  the 
limits  of  a  borough. 

Argued  Feb.  12, 1895.  Appeal,  No.  107,  July  T.,  1894,  by 
Charles  F.  Oesterle,  Jr.,  et  al.,  from  order  of  Q.  S.  Delaware 
Co.,  on  petition  for  incorporation  of  borough.  Befoi-e  Stbb- 
iiBTT,  C.  J.,  McCoLLUM,  MiTGHELL,  Dban  and  Fbll,  JJ. 
Affirmed. 

Petition  for  incorporation  of  borough. 
The  case  was  referred  to  Orlando  Harvey,  Esq.,  as  master, 
who  reported  inter  alia  as  follows : 
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"  An  exception  filed  by  the  Folsom  Land  Company  is  to  the 
effect  that  neither  the  petition  nor  plan  attached  fairly  shows  to 
the  court  the  lands  intended  to  be  embraced  in  the  borough 
limits  ;  that  the  names  of  the  owners  of  properties  embraced  in 
said  limits  are  not  given  and  the  boundaries  and  lines  of  the 
lands  embraced  within  said  limits  are  not  shown,  nor  the 
number  of  acres  contained  in  any  of  the  tracts  embi-aced  there- 
in ;  and  further  that  one  of  the  boundary  lines  for  a  long  dis- 
tance is  made  the  middle  of  a  public  road  called  the  Amosland 
road,  another  the  middle  of  another  public  road  called  the  Darby 
and  Chester  Turnpike  road. 

^^  The  master  has  considered  all  these  exceptions  and  cannot 
find  that  any  of  the  allegations  contained  in  them  would  jus- 
tify the  setting  aside  of  the  findin,g  of  the  grand  jury  and  the 
dismissal  of  the  petition.  Moreover,  none  of  these  exceptants, 
other  than  the  Folsom  Land  Company,  are  "resident  freehold- 
ers," and  it  is  doubtful  whether,  in  view  of  this  fact,  they  have 
any  standing  in  court  as  exceptants. 

The  petitionei-s  for  exclusion  are  Charles  Leedom,  estate  of 
Thomas  T.  Tasker,  Tlie  Folsom  Land  Company,  estate  of  Wil- 
liam F.  Simes  and  A.  A.  Hii-st  and  others. 

"  The  Leedom,  Tasker,  Folsom  Land  Company  and  Simes' 
tract  are  asked  to  be  excluded  principally  because  they  are 
farm  lands  and  do  not  properly  belong  to  the  proposed  bor- 
ough and  are  not  necessary  to  its  general  symmetry.  It  is 
asked  that  the  Hirat  lands,  known  as  the  Woodlawn  tract  be 
excluded  because  said  tract  is  laid  out  for  a  village,  and  does 
not  belong  to  the  village  of  Prospect  Park,  and  that  a  tract  of 
open  farming  country  separates  the  two  villages. 

"  In  considering  these  petitions  for  exclusion  great  weight 
ought  to  be  given  to  the  general  necessities  for  incorporation 
and  to  the  considei-ation  of  the  question  whether  such  lands 
property  belong  in  the  incorporated  district.  Unless  it  is  clearly 
shown  that  lands  used  exclusively  for  farming  purposes  do  not 
properly  belong  to  the  town  or  village  to  be  incorporated  the 
court  has  no  power  to  exclude  them  :  Borough  of  CoUingdale, 
4  Del.  Co.  Rep.  695 ;  Duquesne  Borough,  147  Pa.  St.  68. 

^^  From  the  cases  upon  the  subject  it  clearly  appears  that  in 
considering  applications  for  exclusion  of  farm  lands  certain 
effects  that  would  result  therefrom  should  be  taken  into  con- 
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sideration,  such  as  making  the  borough  too  small  and  thus 
imposing  too  heavy  a  burden  of  expense  upon  it;  affecting 
the  general  symmetry  of  the  borough ;  interfering  with  access 
to  schools,  railroad  stations  and  other  public  places  of  assem- 
bly ;  carving  the  lands  out  in  such  a  way  as  to  separate  them 
entirely  from  the  township  to  which  they  belong  and  leaving 
them  without  means  of  ingress  and  egress  by  land  except  over 
the  streets  of  the  borough ;  depriving  the  borough  of  control 
over  territory  where  nuisances  are  likely  to  exist. 

"  Under  a  careful  consideration  of  the  testimony,  and  a  view 
of  the  premises,  the  master  is  forced  to  the  conclusion  that  it 
would  not  be  proper  to  exclude  these  several  tracts  of  land 
from  the  proposed  borough,  especially  in  view  of  the  fact  that 
the  grand  jury,  after  a  careful  consideration  of  the  matter,  have 
recommended  its  incorpomtion  as  petitioned  for.  The  action 
of  the  grand  jury  is  not  controlling  upon  the  court,  but  it  is  to 
be  taken  as  a  very  great  assistance  in  determining  disputed 
questions  of  facts.  Although  not  conclusive,  the  action  of  the 
grand  jury  is  not  by  any  means  to  be  disregarded  as  of  little 
weight  or  importance  to  the  court  in  reaching  its  judgment: 
Edgewood  Borough,  130  Pa.  St.  854. 

"  The  Leedom  and  Tasker  tiucts  have,  it  is  true,  been  used 
to  a  certain  extent  for  farming  or  grazing  purposes.  The  tes- 
timony does  not  satisfy  the  master  that  the  Simes  and  Folsom 
Land  Company  tmcts  are  used  for  farming  purposes. 

*'*'  The  Leedom  and  Tasker  tracts  should  become  a  part  of  the 
proposed  borough  because  they  are  necessary  to  its  symmetry, 
because  they  afford  outlets  to  the  creek,  because  they  would 
shut  off  streets  and  give  them  dead  ends,  and  because  in  the 
Leedom  case  the  borough  should  have  control  at  Dai'by  creek 
in  order  to  regulate  nuisances  alleged  to  exist  there.  If  the 
Tasker  tract  were  excluded  it  would  become  detached  territory 
and  shut  off  on  all  sides.  On  the  east  it  would  be  bounded 
by  lands  of  Norwood  borough,  on  the  west  and  north  by  lands 
included  within  the  lines  of  the  proposed  borough  and  on  the 
south  by  Darby  creek,  upon  the  other  side  of  which  is  the  town- 
ship of  Tinicum. 

*'  The  Simes  tract  is  the  property  known  as  the  White  Horse 
Hotel.  As  before  stated,  the  testimony  does  not  satisfy  the 
master  that  this  is  used  exclusively  for  farm  land.     If  it  werei 
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however,  it  should  not  be  excluded  because  it  is  necessary  to 
the  street  system  of  the  borough  and  is  undoubtedly  necessary 
to  its  symmetry.  Moreover  if  the  Tasker  property  is  to  be 
included  in  the  borough  the  exclusion  of  the  Simes  tract  would 
leave  it  a  piece  of  detached  and  isolated  territory  right  in  the 
centre  of  the  borough. 

*'  The  Folsom  tract,  as  before  stated,  has  not  been  shown  to  the 
satisfaction  of  the  master  to  be  used  exclusively  for  farming 
purposes.  Upon  viewing  it  it  is  difficult  to  see  how  it  could 
be  faimed,  that  is,  at  least  so  far  as  tillage  is  concerned.  It 
appears  to  have  been  used  some  for  pasturage.  It  is  detached 
from  the  main  Folsom  tract  on  the  north  by  the  Baltimore  & 
Phila.  Railroad,  and  from  the  other  part  of  the  Folsom  lands 
lying  south  of  said  i-ailroad  by  Stone  creek.  If  excluded 
it  would  cut  ofif  the  Kedron  avenue  front  for  a  considera- 
ble distance,  and  the  borough  would  be  deprived  of  the  control 
of  the  avenue  at  that  point.  In  view  of  all  the  facts  touching 
this  piece  of  land,  the  master  is  of  the  opinion  that  it  should 
not  be  excluded. 

"  As  to  the  Woodlawn  tract  it  was  urged  that.it  did  not  prop- 
erly belong  to  the  proposed  borough,  and  that  between  it  and 
the  village  of  Moores,  farm  lands  intervened.  The  master  is 
of  opinion  that  this  tract  properly  belongs  within  the  limits 
of  the  proposed  borough,  and  is  necessary  to  its  general  sym- 
metry. On  its  east  is  the  Amosland  road  and  beyond  this 
road  lies  the  borough  of  Norwood.  It  is  separated  from  the 
upper  portion  of  Ridley  by  the  Baltimore  &  Philadelphia  Rail- 
road, and  on  its  south  and  west  it  is  bounded  by  lands  to  be 
included  within  the  limits  of  the  proposed  borough.  It  is 
argued  that  the  territory  on  the  south  and  west  is  farm  land. 
The  testimony  shows  however  that  this  territory  is  laid  out  in 
building  lots  and  streets,  some  of  which  are  opened.  If  this 
tract  were  excluded  the  borough  would  to  a  considerable 
extent  be  deprived  of  the  control  of  its  streets  in  that  section, 
and  its  general  street  system  would  be  materially  disarranged. 
It  would  also  be  hindered  in  making  provision  for  proper  access 
to  Holmes  station  by  the  way  of  the  Amosland  road. 

'*'  The  master  therefore  recommends  the  dismissal  of  the  excep- 
tions and  that  a  decree  be  made  confirming  the  judgment  of  the 
grand  jury  and  incorporating. the  borough  of  Prospect  Park  in 
conformity  with  the  prayer  of  the  petitioners. 
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Exceptions  to  the  master's  report  were  dismissed,  without 
an  opinion  filed. 

Errors  aBBigned  were  in  dismissing  exceptions  to  auditor's 
report. 

George  H.  Darlington^  Anthony  A.  Hirst  with  him,  for  appel- 
lant, cited:  Taylor  Borough,  160  Pa.  476;  West  Philadelphia 
Borough,  6  W.  &  S.  281 ;  Blooming  Valley  Borough,  56  Pa. 
69 ;  Edgewood  Borough,  130  Pa.  349. 

V.  Oilpin  Robinson^  for  appellee,  cited :  Millville  Borough, 
10  Pa.  C.  C,  322 ;  Edgewood  Borough,  130  Pa.  353 ;  Taylor 
Borough,  160  Pa.  479 ;  act  of  April  1, 1863,  P.  L.  200 ;  act  of 
June  11,  1879,  P.  L.  150 ;  CoUingdale  Borough,  4  Del.  Co., 
595 ;  Forty  Fort  Borough,  4  Kulp,  227 ;  Duquesne  Borough, 
147  Pa.  63 ;  TuUytown  Borough,  1  Dist.  Repts.  292 ;  Borough 
of  Blooming  Valley,  56  Pa.  69;  Edgewood  Borough,  130  Pa. 
352 ;  Camp  Hill  Borough,  142  Pa.  511 ;  Borough  of  Eddystone, 
3  Del.  Co.  Rep.  541. 

Per  Cubiam,  March  5, 1895  : 

Neither  of  the  specifications  of  error  involves  any  jurisdic- 
tional or  other  strictly  legal  question ;  nor  does  the  record  dis- 
close any  error  or  irregularity  in  the  proceedings  that  would 
justify  a  reversal  of  the  decree.  The  allegations  of  fact,  upon 
which  appellants  rely  are  not  sustained.  The  expediency  of 
granting  the  prayer  of  the  petitioners  and  erecting  the  territory 
in  question  into  a  borough  was  first  duly  determined  and  certi- 
fied by  the  gmnd  jury ;  and  the  correctness  of  their  conclusion 
is  fully  vindicated  by  the  facts  afterward  found  by  the  learned 
master.  In  view  of  the  facts  thus  established,  the  decree  com- 
plained of  was  fully  warranted. 

There  is  nothing  in  either  of  the  specifications  of  error  that 
appears  to  require  special  notice.  As  was  well  said  in  Millville 
Borough,  10  Pa.  C.  C.  Rep.  321,  the  question  of  necessity  or 
expediency  of  incorporating  a  village  and  adjacent  territory  into 
a  borough,  does  not  depend  so  much  upon  the  will  of  a  majority 
of  the  freeholders  residing  outside  the  limits  of  the  proposed 
borough,  or  upon  the  unanimous  consent  of  those  residing  withr 
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in  the  proposed  lines,  as  it  does  upon  the  fact  that  the  advanta- 
ges to  the  whole  people,  as  a  community,  will  overbalance  the 
disadvantages.  While  it  may  be  true  in  this  case,  that  inclusion, 
within  the  borough  limits,  may  not  be  immediately  advanta- 
geous to  a  few,  we  think  the  established  facts  warrant  the  con- 
clusion that,  as  to  the  entire  community,  the  advantages  of 
incorporation  will  greatly  exceed  the  disadvantages. 

Decree  affirmed  and  appeal  dismissed  with  costs  to  be  paid 
by  appellants. 


Semiramis  D.  Baldwin,  Appellant,  v.  B.  Franklin  Taylor   ^gg       g^^ 
and  Joseph  Bonsall.  21  sc  ^47 

^  21  sc  176 

/  1S6  — ^^* 
License — Real  estaU^DefinUion  of  license,  \    23  Qn  J^'^ 

Liconse,  as  a  term  of  real  estate  law,  is  an  authority  to  do  a  particular  act  rj66^^^~^ 

or  seiies  of  acts  upon  the  land  of  another  without  possessing  any  estate  |_30gc  ifg^, 

therein.    It  is  usually  created  by  parol,  though  it  may  be  inferred  from  "^  -' 

oircumstances  in  the  relationship  of  the  parties.    It  is  usually  confined  to     226  »269' 

the  original  parties,  and  is  generally  revocable  at  the  will  of  the  licensor, 

and  not  assignable  unless  coupled  with  an  interest. 

License — Equitable  estoppel. 

A  license  may  become  irrevocable  by  equitable  estoppel  where  the 
licensee  relying  upon  tho  license  takes  possession  and  makes  valuable 
improvements,  and  the  paities  cannot  be  placed  in  statu  quo  after  the 
license  has  been  executed.  Whore,  however,  there  has  been  no  expendi- 
ture on  the  faith  of  the  license,  there  is  no  foundation  for  an  estoppel, 
and  tho  license  may  be  revoked. 

The  payment  of  a  consideration  for  a  license  does  not  of  itself  render 
it  irrevocable. 

In  an  action  of  trespass  to  recover  damages  for  the  act  of  the  defendant 
in  cutting  plaintiff  off  from  the  use  of  a  stairway  on  defendant's  premises, 
it  appeared  that  defendant  purchased  from  plaintifiPs  predecessor  in  title 
a  lot  adjoining  land  belonging  to  the  latter.  The  two  parties  were  about 
to  erect  adjoining  buildings.  PlaintifTs  predecessor  in  title  testified  as 
follows:  **Ho  (defendant)  wanted  me  to  deed  him  twenty  feet — two  feet 
in  excess — and  he  would  put  in  the  staircase  for  the  use  of  the  whole 
building  and  by  that  means  ho  would  accommodate  the  post  office  on  my 
side.  He  would  put  in  the  staircase  on  his  side  and  arrange  the  building 
for  the  benefit  of  ourselves  and  the  tenants  we  would  have  in  common 
together."  The  tenants  which  the  parties  had  at  first  in  common  subse- 
quently moved,  and  the  second  and  third  floors  were  divided  by  paitition 
walls  built  on  the  line  between  the  properties.  Beld^  that  the  license  was 
revocable. 
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Evidence^EquUy — License, 

In  the  above  case  the  only  person  who  testified  to  the  license  was  plain- 
tiff^s  predecessor  in  title.  Defendant  denied  it.  Eeld^  that  as  the  pro- 
ceeding was  really  in  the  nature  of  a  bill  in  equity  to  restrain  defendant 
from  interfering  with  a  license,  the  equitable  rule  jm  to  evidence  should 
prevail ;  and  as  plaintiflTs  testimony  was  not  supported  by  a  second  wit- 
ness, or  by  corroborating  circumstances,  it  was  insufficient  to  submit  to 
the  jury. 

Argued  Feb.  12,  1896.  Appeal  No.  87,  July  T.,  1894,  by 
plaintifif,  from  judgment  of  C.  P.  Chester  Co.,  Oct  T.,  189S, 
No.  87,  on  verdict  for  defendants.  Before  Sterrett,  C.  J., 
McCoLLUM,  Mitchell,  Dean  and  Fell,  JJ.    Affii-med. 

Trespass  for  obstructing  a  stairway.    Before  Hemphill,  J. 

At  the  trial  it  appeared  that  B.  F.  Taylor  and  Joseph  Bon- 
sell  were  merely  tJie  agents  of  George  D.  Hayes,  who  was  the 
real  defendant  in  the  case. 

The  facts  of  the  case  are  fully  stated  in  the  opinion  of  the 
court  below,  discharging  a  rule  for  a  new  trial. 

The  court  charged  in  part  as  follows :  "  You  may  render 
your  verdict  for  the  defendant."  [2] 

Verdict  for  defendant. 

The  court  discharged  a  rule  for  a  new  trial ;  Hemphill,  J., 
filed  the  following  opinion  : 

*^  This  is  an  action  of  trespass  brought  by  the  plaintiff 
against  the  defendants  for  closing  up  two  doorways  on  the 
property  of  George  D.  Hayes,  adjoining  her  own,  by  reason  of 
which  she  was  deprived  of  ingress  and  egress  to  and  from  the 
second  and  third  stories  of  her  building,  over  a  stairway  located 
within  the  building  of  the  said  Hayes,  the  right  to  the  use  and 
enjoyment  of  which,  for  herself  and  her  tenants,  she  claims 
under  an  irrevocable  license  from  the  said  Hayes  to  Robert  L. 
Baldwin,  her  predecessor  in  title. 

"The  evidence  of  the  plaintiff's  right  to  the  use  of  this  stair- 
way rests  upon  the  testimony  of  the  said  Robert  L.  Baldwin, 
which  briefly  stated  was  as  follows :  In  the  spring  of  1871  he, 
Baldwin,  contracted  with  H.  S.  Worth  for  the  purchase  oi  a 
lot  in  the  borough  of  Oxford,  48  feet  in  front  on  Market  street 
and  in  depth  106  feet.  Shortly  thereafter  and  before  title  had 
passed  he  agreed  to  sell  to  George  D.  Hayes  a  portion  (18  feel 
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front)  of  this  lot.  The  bargain  was  not  then  concluded  because 
Hayes  said  there  were  parties  who  would  want  to  occupy 
rooms  if  they  would  erect  a  building  properly  (the  post  office 
and  secret  societies)  and  that  he  would  look  it  up.  When  he 
returned  he  proposed  that  we  build  one  building  together,  alike 
in  every  particular,  building  material,  windows,  style  of  archi- 
tecture and  ever}'thing,  and  that  the  societies  would  take  the 
third  story  if  it  was  all  in  one  room.  Baldwin  replied  that  he 
could  not  accommodate  them  on  his  side  without  limiting  his 
own  space  for  business,  unless  they  put  in  but  one  stairway, 
and  on  his  (Hayes)  side.  Hayes  then  said  that  if  Baldwin 
would  deed  him  20  feet  he  would  put  in  the  stairway  for  the 
use  of  the  whole  building,  that  it  would  be  for  the  benefit  of 
themselves  and  the  tenants  they  would  have  in  common  and 
in  that  way  the  post  office  could  be  accommodated  on  his, 
Baldwin's  side.  This  proposition  was  agreed  to ;  they  prepared 
their  own  plans,  and  the  building  was  commenced  the  last  of 
April  or  fii-st  of  May,  1872,  and  finished  in  the  fall  of  that  year. 

"  Between  the  properties,  there  was,  in  the  basement  a  com- 
municating door,  on  the  first  floor  a  solid  partition  wall,  in  the 
second  a  large  opening,  six  or  eight  feet  wide  in  the  partition 
wall,  and  the  third  was  all  in  one  room. 

"  The  stairway  was  erected  in  the  Hayes  building  and  was 
reached  by  entering  a  doorway  in  the  center  of  that  building, 
which  opened  into  a  store  room,  and  by  passing  along  the  front 
of  that  store  room  to  the  foot  of  the  stairway. 

^*'  Each  paid  for  his  own  building  and  they  were  in  no  sense 
joint  owners.  They  were  separated  in  the  deeds  from  Worth 
and  by  a  party  wall  erected  on  the  division  line. 

"  The  whole  of  the  third  floor  was  occupied  by  the  secret 
societies  until  the  spring  of  1875,  when  they  removed  from 
the  building,  and  The  Oxford  Press  Company,  which,  up  to 
that  time,  had  occupied  the  whole  of  the  second,  moved  up  and 
took  possession  of  the  third  floor  just  vacated  by  the  societies. 

"  The  opening  between  the  buildings  on  the  second  floor 
was  then  built  up  with  a  solid  wall  and  a  doorway  cut  in  the 
partition  wall  at  the  head  of  the  stairway. 

"  Theodore  K.  Stubbs,  Esq.,  then  leased  the  room  on  the 
Baldwin  side  fi*om  Mr.  Baldwin  and  the  right  to  the  use  of 
the  stairway  from  Mr.  Hayes,  and  so  continued  to  occupy  the 
one  and  use  the  other  until  June,  1898. 
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"In  1881  or  1882  the  Oxford  Press  Company  vacated  the 
third  story  on  the  Baldwin  side,  and  a  partition  wall  was 
erected  on  the  division  line,  leaving  however  a  doorway  con- 
necting with  the  stairway.  Mr.  Baldwin  then  leased  his  side 
to  the  Odd  Fellows  and  Mr.  Hayes  leased  them  the  right  to 
the  use  of  the  stairway.  This  leasing  continued  for  about  fif- 
teen mouths,  when  the  room  was  next  leased  to  Douglass  Brin^ 
ton,  who  was  connected  with  and  was  a  son  of  one  of  the  own- 
ers of  the  Oxford  Press,  and  since  his  vacation  it  has  been  used 
for  storage  purposes  by  Mr.  Baldwin.  The  leasing  of  the  stair- 
way from  Hayes,  by  both  Stubbs  and  the  Odd  Fellows,  Baldwin 
knew  of,  not  when  the  leases  were  made,  but  sometime  there- 
after. The  opening  in  the  basement  was  built  up  at  the  ter- 
mination of  Dr.  Barton's  tenancy,  in  1873  or  1874,  and  the 
doorways  in  the  second  and  third  stories,  by  the  defendants, 
in  June,  1893. 

*'*•  On  behalf  of  the  defendants,  George  D.  Hayes  deposed  that 
he  had  never  entered  into  any  contract  with  the  plaintiff  or  any 
former  owner  of  the  land  now  held  by  her,  to  pass  and  repass 
over  his  premises,  except  that  in  the*  latter  part  of  the  year 
1881  R.  L.  Baldwin  asked  for  the  temporary  use  of  the  stair- 
way for  his  mechanics  to  put  up  the  partition  in  the  third  story, 
which  was  granted ;  that  he  built  the  stairway  on  his  side  of  the 
party  wall  entirely  at  his  own  expense ;  that  Mr.  Baldwin  said 
to  him  that^  as  he  was  to  occupy  the  second  and  the  secret 
societies  the  third  stories  of  both  buildings,  there  was  no  need 
for  a  stairway  at  that  time  in  his  building,  and  that  he  could 
use  his  first  story  to  better  advantage  by  not  taking  up  the 
front  with  a  stairway  and  that  he  would  put  one  up  at  any  time 
whenever  needed  for  the  use  of  the  occupants  of  his  building. 
Mr.  Hayes  further  deposed,  that  with  the  exception  of  himself, 
his  employees  and  the  tenants  they  had  in  common,  no  other 
persons  ever  used  the  stairway  for  the  purpose  of  occupying 
the  rooms  of  plaintiff  without  first  getting  permission  from  him 
by  lease  or  otherwise. 

^^  Theodore  K:  Stubbs,  Esq.,  testified  that  he  had  a  conversa- 
tion with  Mr.  Baldwin  when  he  first  leased  from  him,  which 
he  could  not  now  repeat,  but  that  that  conversation  led  him 
to  make  a  lease  with  Mr.  Hayes  for  the  staii*s,  that  the  last 
year  he  was  there  Baldwin  asked  him  to  try  and  get  the  stairSi 
saying,  ^  I  do  not  think  I  can  get  them  and  I  think  you  can.' 
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^*  John  M.  Moore  testified  that  he  was  one  of  the  trustees  of 
the  Odd  Fellows  who  leased  from  Baldwin  ;  that  at  the  time 
of  the  leasing  he  told  the  trustees  that  he  could  not  give  them 
the  right  of  the  stairs  to  get  to  the  room ;  that  he  had  no  con- 
trol over  them  and  consequently  could  not  rent  them  to  us. 
He  told  us  to  go  to  George  D.  Hayes.  We  went  and  leased 
the  stairs  from  him. 

"John  Wiley,  another  trustee,  testified  in  substance  the 
same :  That  Baldwin  said  either  he  would  not  rent  the  stair- 
way from  Hayes,  or  Hayes  would  not  rent  the  stairway  to  him, 
and  that  we  would  have  to  go  to  Hayes  for  the  steps. 

"  Mr  Baldwin  denied  so  much  of  the  convei-sations  between 
himself  and  the  trustees  and  Mr.  Stubbs  as  had  reference  to 
admissions  by  him  that  Hayes  had  control  over  the  stairway 
and  that  he  had  no  right  to  uae  or  lease  the  same. 

"  This  is  in  substance  the  evidence  upon  which  the  court 
directed  a  verdict  for  the  defendants,  and  in  so  doing  it  is 
alleged,  erred,  and  it  is  upon  the  ground  of  this  alleged  error, 
that  a  new  tiial  is  now  asked  for. 

"  Was  it  then,  under  the  evidence,  error  to  give  binding  in- 
structions to  find  for  the  defendants? 

**  The  plaintiff's  right  to  damages  is  dependent  upon  whether 
the  use  of  the  stairway  in  the  Hayes  building  is  a  right  appur- 
tenant to  the  messuage  purchased  by  her  created  by  an  irrevo- 
cable parol  license  given  by  Hayes  to  her  predecessor  in  title. 

"  If  no  such  license  exists  no  trespass  was  committed.  Li- 
cense, as  a  term  of  real  estate  law,  is  defined  to  be  ^  an  author- 
ity to  do  a  particular  act  or  series  of  acts  upon  another's  land 
without  possessing  any  estate  therein,'  and  is  usually  created 
by  parol,  though  it  may  be  inferred  from  circumstances  in  the 
relationship  of  the  parties. 

"  It  is  distinguished  from  an  easement,  which  must  be  created 
by  grant  or  prescription,  in  the  fact,  that  the  latter  always  im- 
plies an  interest  in  the  land  upon  which  it  is  imposed. 

***  A  dispensation  or  license,'  says  Chief  Justice  Vaughn,  in 
Thomas  v.  Sowell,  1  Vaughn,  851,  *  properly  passe th  no  inter- 
est, nor  alters  or  transfers  property  in  anything,  but  only  makes 
an  action  lawful  which  without  it,  had  been  unlawful.' 

**  Being  therefore  created  b)*^  parol  it  is  ordinarily  confined 
to  the  original  parties ;  its  terms  must  be  strictly  followed  and 
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cannot  be  extended  or  varied ;  is  generally  revocable  at  the 
will  of  the  licensor  and  not  assignable  unless  coupled  with  an 
interest ;  for  to  give  it  an  effect  which  is  denied  to  a  contract 
in  parol,  would  virtually  be  to  abrogate  the  statute  of  frauds. 

^^  Yet  an  equitable  estoppel  may  convert  a  license  into  what 
is  in  effect,  an  easement,  *  not  upon  the  principle,  however,' 
says  Judge  DuNOAN  in  LeFevre  v.  LeFevre,  4  S.  &  R.  241, 
^  that  the  right  passes  by  the  parol  agreement,  but  that  when- 
ever one  party  has  in  part  executed  it,  by  payment  of  money, 
taking  possession  and  making  valuable  improvements,  the  con- 
science of  the  other  is  bound  to  cany  it  into  execution  and 
equity  will  compel  him  to  do  it.' 

**  And  *  here  where  we  have  no  court  of  chancery  to  resort 
to  in  order  to  compel  such  a  thing  to  be  done,  it  will  be  consid- 
ered in  our  courts  of  law  as  actqally  done  and  the  grantee  or 
promisee  protected  in  the  enjoyment  of  the  thing  promised  ac- 
cordingly : '  McKellip  v.  Mcllhenny,  4  Watts,  822. 

"  And  the  principle  of  equitable  estoppel  is  also  recognized 
and  enunciated  by  Judge  Gibson  in  Rerick  v.  Kem,  14  S.  & 
R.  271.  *  Equity,'  he  says,  *  will  execute  every  agreement 
for  the  breach  of  which  damages  may  be  recovered,  where  an 
action  for  damages  would  be  an  inadequate  remedy.' 

"  Referring  to  the  cases  cited  and  othei-s,  Judge  Strong  in 
Huff  V.  McCauley,  63  Pa.  206,  adds:  *All  these  decisions 
rest  upon  the  principle  of  estoppel.  The  parties  cannot  be 
placed  in  statu  quo  after  the  license  has  been  executed  and  work 
done  or  money  expended  on  the  faith  of  it,  and  hence  such  a 
case  is  regarded  as  presenting  a  sufficient  reason  for  a  chancel- 
lor's interference  to  restrain  any  action  of  the  licensor  which 
would  deprive  the  licensee  of  the  benefit  of  the  expenditure 
he  was  encouraged  to  make  by  the  very  party  who  seeks  to  make 
it  fruitless.' 

"'  But  where  there  has  not  been  expenditure  on  the  faith  of 
a  license  as  in  the  present  case,  there  is  no  foundation  for  an 
estoppel  and  the  same  reason  does  not  exist  for  holding  it  irre- 
vocable. Even  if  there  has  been  a  consideration  paid,  there 
is  nothing  in  the  way  of  restoring  the  parties  to  their  original 
condition.  No  case  in  this  state  has  gone  to  the  length  of  rul- 
ing that  it  is  converted  into  a  contract  giving  irrevocable  inter- 
ests in  or  out  of  lands  by  a  mere  fact  that  a  consideration  was 
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to  be  paid  or  allowed  for  it.  Such  was  not  either  of  the  cases 
that  have  been  cited.  In  all  of  them  something  has  been  done 
in  reliance  upon  the  license  and  it  was  impossible  to  restore 
the  licensees  to  the  position  they  occupied  before  the  license 
was  given.     Revocation  therefore  would  have  been  a  fraud. 

*'In  the  case  under  consideration  Mr.  Baldwin,  the  only  wit 
ness  who  testified  as  to  the  terms  of  tlie  license,  said :  '  He 
(Hayes)  wanted  me  to  deed  him  twenty  feet — two  feet  in 
excess — and  he  would  put  in  the  staircase  for  the  use  of  the 
whole  building  and  by  that  means  we  would  accommodate  the 
post  office  on  my  side.  He  would  put  in  the  staircase  on  his 
side  and  arrange  the  building  for  the  benefit  of  oui*selves  and 
the  tenants  we  would  have  in  common  together.' 

*'  What  then  was  the  character  and  extent  of  this  license  ? 
Was  it  limited  or  unlimited? 

"  For  a  right  under  a  license  when  not  specially  restricted 
is  commensurate  with  the  thing  of  which  the  license  is  an 
accessory.  But  it  is  otherwise  where  the  object  to  be  accom- 
plished is  temporary :  *'  Rerick  v.  Kern,  supra. 

"  The  agreement  therefore  seems  to  have  been  that  in  con- 
sideration of  the  two  additional  feet  and  to  accommodate  the 
post  office  in  Mr.  Baldwin's  building,  Mr.  Hayes  agi-eed  to  put 
a  stairway  in  on  his  side  for  the  use  of  the  building  and  for 
the  benefit  of  themselves  and  the  tenants  they  expected  to 
have  in  common. 

^^  It  was  a  license  to  Mr.  Baldwin  to  use  the  stairway  and  so 
far  was  nonassignable.  It  was  also  a  license  to  the  tenants  they 
would  have  in  common  to  use  them.  At  the  time  the  tenants 
they  expected  to  have  in  common  were  the  secret  societies  and 
The  Oxford  Press  Company ;  and  they  actually  became  their 
tenants  and  used  and  enjoyed  the  stairway  so  long  as  they 
remained  such ;  but  immediately  upon  their  leaving,  the  sec^ 
ond  and  third  stories  were  by  mutual  consent  divided  by  walls 
built  on  the  line  between  the  properties,  doorways  only  being 
left  as  exits  from  the  Baldwin  side  to  the  stairway. 

*^  Viewed  in  the  light  of  the  circumstances  existing  when 
created  it  was  a  restricted  license,  restricted  to  the  use  of  Mr. 
Baldwin  and  the  tenants  he  would  have  in  common  with  Mr. 
Hayes  and  who  had  already  engaged  to  occupy  the  second  and 
third  stories,  and  which  when  vacated  by  them  wei^  so  altered 
Vol.  clxvi— 33 
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as  to  indicate  that  tenants  in  common  were  not  thereafter 
expected  to  use  them,  if  it  did  not  preclude  such  use,  each 
owner  seeming  thereby  to  contemplate  a  sole  use  of  his  own 
property. 

"Nor  is  there  any  ground  upon  which  the  plaintiff  can 
invoke  the  principle  of  equitable  estoppel,  for  the  licensee  has 
not  expended  money,  done  work  or  made  improvements  on  the 
faith  of  the  license,  but  on  the  contrary  has  saved  money  by 
having  the  use  of  Mr.  Hayes's  stairway  for  many  years,  thus 
relieving  him  from  building  one  on  his  own  pi*emises,  and  further 
by  having  the  full  and  free  use  of  his  whole  first  floor  front 
unincumbered  with  a  stairway. 

"  In  the  case  of  Pierce  v.  Cleland,  133  Pa.  189,  upon  which 
the  plaintiff  seems  to  rely  as  controlling  this  case,  the  facts  and 
circumstances  were  quite  different.  There  the  owners  were  ten- 
ants in  common  at  the  time  they  adopted  the  plan  and  let  the 
contract,  and  the  building  was  built  upon  a  common  and  single 
plan  and  as  a  single  structure.  In  our  case,  the  parties  were 
not  tenants  in  common,  each  owned  his  own  lot;  they  prepared 
their  own  plans  for  their  mutual  accommodation  and  that  of  the 
tenants  they  had  already  engaged  and  expected  to  have  in  com- 
mon, but  not  excepting  so  far  as  uniformity  of  exterior,  as  a  sin- 
gle plan  and  for  the  erection  of  a  single  structure. 

"  But  even  if  the  plaintiff  was  right  in  her  contention  that  the 
license,  as  testified  to  by  Mr.  Baldwin,  was  an  irrevocable  one, 
and  conferred  a  right  appurtenant  to  her  property  in  the  use  of 
the  stairway,  has  it  been  established  by  suflScient  evidence? 

"  The  scintilla  doctrine,  though  now  obsolete  in  England,  in 
our  federal  courts,  and  in  most  of  the  states,  still  exists,  though 
in  a  mildly  modified  form,  in  this  state,  and,  were  this  in  sub- 
stance as  it  is  in  form  an  action  at  law,  it  would  have  been  our 
duty  to  have  submitted  the  case  to  the  juiy,  for  the  testimony 
of  Mr.  Baldwin  amounted  to  more  than  a  mere  scintilla  of  evi- 
dence, and  the  Supreme  Court  in  Holland  v.  Kindregan,  165 
Pa.  160,  say,  *  If  there  is  a  conflict  of  evidence  it  must  go  to 
the  jury  unless  the  evidence  on  one  side  amounts  to  but  a  scin- 
tilla,' though  in  the  next  sentence  but  one  it  declares  that» 
*  Where  the  evidence  is  so  weak  that  it  would  be  the  duty  of 
the  court  to  set  aside  the  verdict  of  the  jury,  there  is  no  pro- 
priety in  submitting  it.* 
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^'  This  action,  though  in  form  trespass,  is  in  substance  a  bill 
in  equity  to  restrain  the  defendants  from  interfering  with  a 
license  the  plaintiff  claims  in  and  upon  the  property  of  George 
D.  Hayes.  Her  claim  is  an  equitable  one,  resting  solely  upon 
the  ground  of  an  equitable  estoppel,  and  while  in  this  state  we 
administer  equity  through  the  legal  forms,  yet  in  its  adminis- 
tration the  courts  are  governed  and  guided  by  the  rules  and 
practice  in  equity. 

"  Said  Judge  Strong  in  Todd  v.  Campbell  et  al.,  32  Pa. 
252:  *The  administration  of  both  legal  and  equitable  prin- 
ciples through  the  medium  of  legal  forms,  which  has  so  long 
prevailed  in  this  state,  has  given  rise  to  some  mistaken  impres- 
sions. There  are  not  a  few  cases  in  which,  in  a  common  law 
proceeding,  a  plaintiff  sets  up  a  simple  equity ;  and  with  equal 
frequency  an  equity  is  the  sole  defence.  The  principle,  how- 
ever, does  not  change  because  it  is  applied  in  a  strange  forum 
and  in  a  new  form  of  proceeding.  It  has  sometimes  been 
thought  that,  when  an  equitable  case  is  to  be  adjudicated  in  a 
tribunal  composed  of  both  a  judge  and  a  jury,  the  latter  are 
to  determine  what  the  equities  between  the  parties  are.  This 
is  a  mistake.  The  judge  alone  is  the  chancellor.  It  is  in  his 
discretion  whether  he  will  send  an  issue  to  a  jury.  And  if  he 
does,  their  verdict  is  only  advisory.  It  is  not  conclusive  upon 
him.  Whenever,  therefore,  upon  the  trial  of  an  ejectment, 
founded  upon  an  equitable  title,  the  court  is  of  opinion  that 
the  facts  proved  do  not  make  out  a  case  in  which  a  chancellor 
would  decree  a  conveyance,  it  is  their  duty  to  give  binding 
instructions  to  that  effect  to  the  jury.  The  responsibility 
belongs  to  the  judge,  and  he  may  not  throw  it  off  upon  those 
whose  only  duty  is  to  aid  him  in  ascertaining  disputed  facts.' 

"And  in  Faust  v.  Haas,  73  Pa.  300,  Judge  Sharswood 
said :  *It  is  perfectly  well  settled  that  in  the  administration  of 
equity  in  the  courts  of  this  state  through  common  law  formsy 
the  judge  sits  as  a  chancellor  assisted  by  the  jury,  who  are  to 
determine  the  credibility  of  the  witnesses  and  the  effect  of  con- 
flicting testimony.  But  the  conscience  of  the  judge  as  chan- 
cellor must  be  satisfied  of  the  sufficiency  of  evidence  if  believed. 
If  it  be  too  vague,  uncertain  or  doubtful  to  establish  the  equity 
set  up,  it  is  his  duty  to  withdraw  it  from  the  jury  by  a  non- 
suit or  a  binding  instruction  in  his  charge,  as  the  case  may 
require/ 
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"  And  again  in  Ballentine  v.  White,  77  Pa.  27,  the  same 
judge  said :  ^  It  is  true  that  the  character  of  the  whole  case  as 
presented  must  be  such  as  to  satisfy  the  conscience  of  the  chan- 
cellor that  the  equity  is  clearly,  not  doubtfully,  established  by 
the  evidence  of  the  witnesses  if  believed.' 

**  Now  as  the  equity  here  sought  to  be  enforced  is  in  deroga- 
tion of  the  statute  of  frauds,  the  parol  proof  must  be  full, 
complete,  satisfactory  and  indubitable  in  oixler  to  satisfy  the 
chancellor.     For  a  chancellor  to  doubt  is  to  deny. 

"If  a  chancellor  wei-e  to  act  on  doubtful  parol  proof  or 
strained  and  fanciful  inferences  or  vague  surmises,  he  would 
annul  the  wholesome  provisions  of  the  statute  in  search  of  a 
visionary  equity,  and  introduce  into  the  community  the  very 
evils  which  the  legislature  intended  to  remedy :  Lord's  Appeal, 
105  Pa.  460. 

"  In  the  present  case  the  evidence  to  sustain  the  plaintiff's 
equitable  estoppel  rests  upon  the  testimony  of  R.  L.  Baldwin 
alone  and  is  denied  by  George  D.  Hayes,  and  the  chancexy  rule, 
that  where  the  equity  is  supported  by  the  testimony  of  but 
one  witness  and  is  denied  by  that  of  another,  the  denial  must 
prevail,  would  of  itself  have  justified  the  binding  instructions, 
because  of  the  insufficiency  of  the  plaintiffs  evidence. 

"  But  the  defendants,  though  the  burden  was  not  upon  them, 
did  not  rest  wholly  upon  the  testimony  of  Hayes,  but  called, 
as  we  have  seen,  three  other  witnesses  who  testified  to  declara- 
tions and  admissions  by  Baldwin,  inconsistent  with  the  plain- 
tiff's claim  of  an  irrevocable  license. 

"  Under  the  rules  of  equity  the  testimony  was  insufficient  to 
make  out  the  plaintiff's  case  or  to  justify  a  finding  in  favor  of 
the  alleged  irrevocable  license. 

*'  Being  therefore  of  opinion  that  the  license  was  not  irrevo- 
cable but  restricted  and  temporary,  and  that  the  plaintiff's  evi- 
dence was  insufficient  to  establish  an  equitable  estoppel,  we 
think  we  did  right  in  giving  the  jury  binding  instructions  to 
find  for  the  defendants  and  must  therefore  refuse  a  new  trial 
and  discbarge  the  rule." 

Judgment  was  entered  on  verdict.     Plaintiff  appealed. 

Hrror  oiBigned  was,  among  others,  (2)  above  instruction, 
quoting  it. 
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T^ma9  W.  Baldmn  and  J,  Frank  U.  Haiueyior  appellant. — 
The  license  was  irrevocable :  Campbell  v.  McCoy,  81  Pa.  263 ; 
Lacy  V.  Arnett,  83  Pa.  169 ;  Thompson  v.  McElarney,  82  Pa. 
174;  Pui-sell  v.  Stover,  110  Pa.  43 ;  Pierce  v.  Cleland,  138  Pa. 
189. 

Wm.  T.  Fulton  and  F,  2).  Bingham^  for  appellees. — The  evi- 
dence was  insuflScient :  Bailey  v.  Snyder,  13  S.  &  R.  160  ; 
Seitzinger  v.  Weaver,  1  Rawle,  877;  Farmers  &  Mechanics 
Bank  v.  Galbraith,  10  Pa.  490 ;  act  of  May  28,  1715,  sec.  6,  1 
Sra.  L.  95  ;  Purdon's  Digest,  p.  582,  PL  93 ;  Shaffer  v.  Greer, 
87  Pa.  370 ;  Memraert  v.  McKeen,  112  Pa.  315. 

There  is  no  principle  of  equitable  estoppel  involved  in  this 
case :  LeFevre  v.  LeFevre,  4  S.  &  R.  241 ;  Rerick  v.  Kern, 
14  S.  &  R.  267 ;  Lacy  v.  Arnett,  38  Pa.  169 ;  Huff  v.  Mc- 
Cauley,  63  Pa.  209;  Pierce  v.  Cleland,  133  Pa.  189;  Hepburn 
V.  McDowell,  17  S.  &  R.  883. 

The  license  was  revocable  :  LeFevre  v.  LeFevre,  4  S.  &  R. 
241 ;  McKellip  v.  Mcllheny,  4  Watts,  322 ;  Rerick  v.  Kern,  14 
S.  &  R.  271 ;  Huff  v.  McCauley,  53  Pa.  206. 

The  equitable  rule  as  to  evidence  should  prevail  in  this  case : 
Todd  v.  Campbell,  32  Pa.  252;  NichoUs  v.  McDonald,  101  Pa. 
614 ;  Jackson  v.  Payne,  114  Pa.  67. 

Pee  Curiam,  March  5, 1896 : 

Neither  of  the  assignments  of  error  is  sustained.  In  his 
opinion  discharging  the  rule  for  new  trial  the  learned  judge  of 
the  common  pleas  has  fully  and  satisfactorily  vindicated  the 
correctness  of  his  rulings.  On  that  opinion  we  affirm  the  judg- 
ment. 

Judgment  affirmed. 
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Edwin  0.  Taylor,  Appellant,  v.  William  Huey,  Defend- 
ant, and  R.  Haines  Passmore,  Garnishee. 

AUachmerU  ezecuiion^AOachable  interest— Mortgage  as  security  for  debt. 
Mortgage  papers  deposited  as  security  for  a  debt  oaonot  be  attaohod  by 
the  judgment  creditors  of  the  owner  of  the  mortgage  in  the  hands  of  the 
person  with  whom  the  papers  have  been  deposited.  The  mortgage  is  a 
mere  chose  in  action,  and  can  only  be  attached  by  bringing  in  the  mort- 
gagor as  garnishee. 

The  defendant's  debtor,  and  not  the  person  who  holds  the  evidence  of 
indebtedness,  must  be  the  garnishee. 

Argued  Feb.  13, 1895.  Appeal  No.  206,  Jan.  T.,  1895,  by 
plaintiff,  from  order  of  C.  P.  Chester  Co.,  June  T.,  1892, 
No.  23,  discharging  rule  for  judgment  on  answers  of  garnishee. 
Before  Stebbbtt,  C.  J.,  McCollitm,  Mitchkll,  Deak  and 
Fell,  JJ.    AflSrmed. 

Attachment  execution. 

The  garnishee  stated  in  his  answer  that  he  had  in  his  pos- 
session the  mortgage  of  Fred  Deifeubacker  and  wife,  upon  lot 
of  Eden  Park  addition  to  the  city  of  Chantee,  Neosho  county, 
Kansas,  for  $300,  payable  Mai-ch  19,  1897,  given  to  Lewis  M. 
Bedell,  and  by  him  assigned  in  blank ;  that  in  1886,  he  pur- 
chased from  the  defendant,  William  Huey,  a  farm  in  Birming- 
ham township,  Chester  county,  which  was  subject  to  an  annuity 
charge  of  $26.00,  in  favor  of  Rachel  P.  Huey,  during  her  life ; 
that  as  an  indemnity  against  his  having  to  pay  said  annuity, 
the  said  mortgage  was  deposited  with  him  by  said  defendant; 
that  he  has  paid  said  annuity  from  time  to  time  as  it  became 
due  until  the  death  of  the  annuitant,  September  14, 1892,  and 
that  on  account  of  said  payments,  there  remains  due  and  pay- 
able to  him  from  the  said  defendant,  the  sum  of  $20.67,  as  secu- 
)  ity  for  the  payment  of  which,  he  still  retains  possession  of  said 
mortgage. 

The  court  discharged  the  rule  for  judgment  on  answers  of 
garnishee. 

Hrror  assigned  was  above  order. 
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0.  Wesley  Talbot  for  appellant,  cited:  Act  of  June  16, 1836, 
P.  L.  762 ;  Rhoads  v.  Megonigal,  2  Pa.  89 ;  Kieffer  v.  Ehler, 
18  Pa.  388. 

Alfred  P.  Beid^  for  appellee,  cited :  Rickert  v.  Madeira,  1 
Rawle,  828 ;  Raiguel  &  Co.  v.  McConnell,  25  Pa.  362 ;  Gilmore 
V.  Camahan,  81*  Pa.  217. 

Per  Curiam,  March  5, 1895 : 

The  answer  of  R.  Haines  Passmore,  the  garnishee,  contains 
no  admission  of  attachable  assets  in  his  hands,  or  of  money  due 
by  him  to  the  defendant  William  Huey ;  nor  was  there  any 
testimony  tending  to  sustain  the  plaintiff's  contention.  The 
Deifenbacher  mortgage,  which  by  agreement  of  the  parties  was 
substituted  for  the  Hixson  mortgage,  and  for  same  purpose 
was  held  by  the  garnishee  as  indemnity  against  the  annuity. 
It  was  a  mere  chose  in  action,  or  security  for  the  debt  recited 
therein,  and  could  only  be  attached  by  bringing  in  the  mortga- 
gor as  garnishee.  The  defendant's  debtor,  and  not  the  person 
who  holds  the  evidence  of  indebtedness  must  be  the  garnishee : 
Raiguel  &  Co.  v.  McConnell,  25  Pa.  862;  Gilmore  v.  Car- 
nahan,  81*  Pa.  217.  In  the  absence  of  either  admission  or 
proof  of  anything  attachable  in  the  hands  of  the  garnishee,  the 
learned  court  was  clearly  right  in  discharging  the  rule  for  judg- 
ment on  the  garnishee's  answer,  and  in  subsequently  refusing 
to  submit  the  case  to  the  juiy.  The  first  and  second  specifica- 
tions are  therefore  dismissed.  The  third  and  last  specification 
is  not  according  to  rule  and  therefore  not  entitled  to  notice. 
The  record  discloses  no  error  in  the  judgment. 

Judgment  affirmed. 
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Peter  Dampman  v.  Pennsylvania  Railroad  Co.,  Appellant 

Evidence— DeclarcUions—CredibUUy  of  toUness— Negligence. 

In  an  action  by  a  passenger  against  a  railroad  company  to  recover 
damages  for  personal  injuries  alleged  to  have  been  caused  by  a  defective 
rail,  the  track  foreman  testified  that  the  tiiick  was  in  good  condition,  and, 
on  cross-examination,  denied  that  he  had  stated  to  ceitain  persons  on  the 
day  of  the  accident  that  the  track  was  in  bad  condition.  The  court  admitted, 
under  objection,  evidence  of  the  track  foreman's  declarations,  but  instructed 
the  jury  that  this  evidence  was  merely  for  tlie  purpose  of  enabling  the 
jury  to  judge  of  the  credibility  of  the  witness,  and  was  not  admitted  for 
the  purpose  of  showing  that  the  track  was  in  bad  condition  at  the  time 
of  the  accident.  Held^  that  the  evidence  was  relevant  and  competent 
for  the  single,  specific  purpose  for  which  it  was  admitted. 

Negligeiice — Passenger^Prtsumption — Question  for  jury. 
In  an  action  by  a  passenger  against  a  railroad  company  to  recover  dam- 
ages for  pei*sonal  injuries,  M'here  it  appeared  that  the  passenger  was  injured 
by  the  overturning  of  the  car,  the  case  is  for  the-  jury  where  there  is  evi- 
dence that,  at  the  point  where  the  accident  occurred,  there  was  a  defective 
rail ;  that  the  rail  had  been  cracked  one  third  through  for  some  consider- 
able time,  that  it  had  been  in  use  for  ten  years,  and  looked  old  and  worn. 

Argued  Feb.  18, 1895.  Appeal,  No.  227,  July  T.,  1894,  by 
defendant,  from  judgment  of  C.  P.  Chester  Co.,  Aug.-T.,  1893, 
No.  139,  on  verdict  for  plaintiff.  Before  Stbrrett,  C.  J., 
McCoLLUM,  Mitchell,  Dean  and  Fell,  JJ.    Affirmed. 

Trespass  for  personal  injuries.     Before  Waddell,  P.  J. 

At  the  trial  it  appeared  that  on  January  12,  1898,  plaintiff, 
a  passenger  on  defendant's  train,  was  injured  by  the  derailing 
and  overturning  of  the  car  in  which  he  was  riding.  Evidence 
for  the  plaintiff  tended  to  show  that,  at  the  point  where  the 
accident  occurred,  there  was  a  rail  broken  one  third  through, 
with  the  surface  of  the  fracture  covered  with  rust ;  that  the 
rail  had  been  used  for  ten  yeara,  and  looked  old  and  worn. 

The  defendant  called  as  a  witness  Harrison  Hendricks,  the 
track  foreman  of  the  Dowuingtonand  Lancaster  Railroad,  and 
in  charge  of  the  section  where  the  accident  occurred,  who  tes- 
tified in  chief  as  to  the  condition  of  the  track  and  its  daily 
inspection  by  his  subordinates.  Upon  cross-examination  he 
was  asked  by  the  counsel  for  the  plaintiff  if  he  had  not>  in  a 
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conversation  held  on  the  day  of  the  accident  with  Frank 
Ludwick,  Richard  Plank,  Dr.  Larkin,  Logan  Rogers,  Joseph 
Dowlin  and  Edward  Ray,  said  that  the  accident  was  not  his 
fault,  for  he  had  reported  this  rail  to  the  Pennsylvania  Rail- 
road Company  as  being  a  bad  rail,  that  should  be  removed; 
that  these  men  should  not  blame  him,  for  he  could  not  keep 
the  road  in  repair,  because  they  gave  him  old  rails  off  the 
Pennsylvania  Railroad,  and  that,  showing  other  rails  down  in 
the  track,  he  had  said,  ^^  Here  is  another  rail  just  like  the  rail 
that  broke."  All  these  conversations  and  statements  the  wit- 
ness denied.  In  rebuttal,  Ludwick,  Plank  and  all  the  pei-sons 
above  named,  were  called,  and,  under  objection  by  the  de- 
fendant's counsel,  permitted  by  the  court  to  testify  as  to  the 
conversations  had  with  Hendricks  alluded  to  in  his  cross^ 
examination.  [1-6] 

Defendant  offered  evidence  which  tended  to  show  that  the 
track  was  in  good  condition,  and  that  the  rail  had  been  broken 
by  the  cold ;  the  thermometer  being  twelve  to  fourteen  degrees 
below  zero. 

Defendant's  point  among  others  was  as  follows : 

5.  There  is  no  evidence  in  this  case  of  negligence  upon  the 
part  of  the  defendant  in  either  the  construction  of  its  track  or 
the  transportation  of  its  passengers,  and  the  verdict  of  the  jury 
must  be  for  the  defendant.  Answer:  I  cannot  affirm  that  point, 
because,  as  I  have  already  said  to  you,  that  if  you  are  satisfied 
Mr.  Dampman  was  injured  and  he  was  a  passenger  on  this  road 
for  compensation,  then  the  law  presumes  negligence,  and  the 
burden  is  upon  the  other  side  to  remove  that  presumption ; 
therefore,  the  evidence  in  the  case  is  directed  to  the  removal 
of  that  presumption.  If  the  defendant  has  removed  that  pre- 
sumption by  its  evidence,  and  the  plaintiff  has  not  met  that, 
then  your  verdict  will  be  for  the  defendant,  but  I  cannot  affinn 
this  point  in  this  language.  [7] 

Verdict  and  judgment  for  plaintiff  for  $3,920.88  and  six 
cents  costs.    Defendant  appealed. 

Hrrors  assigned  were  (1-6)  rulings  on  evidence ;  (7)  above 
instruction,  quoting  bill  of  exceptions,  and  instruction. 

John  J.  Pinkerton^  for  appellant,  cited,  on  the  question  of 
evidence :  Pennsylvania  R.  R.  v.  Books,  57  Pa.  389 ;  Erie  Ry« 
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V.  Decker,  78  Pa.  293;  Huntingdon  &  Broad  Top  Moun- 
tain R.  R.  V.  Decker,  82  Pa.  119;  1  Greenleaf  on  Evidence, 
sec.  449,  p.  618 ;  Griffith  v.  Eshelman,  4  Watts,  51 ;  Hildeburu 
V.  Curran,  65  Pa.  59 ;  Elliott  v.  Boyles,  31  Pa.  65 ;  Del.  & 
Hudson  Canal  Co.  v.  Barnes,  31  Pa.  193 ;  Erie  &  Wyoming 
Val.  R.  R.  V.  Smith,  23  W.  N.  C.  511 ;  Penna.  R.  R.  v.  Butler, 
57  Pa.  335 ;  on  the  question  of  negligence :  Fredericks  v.  North- 
ern Cent.  R.  R.,  157  Pa.  103 ;  McPadden  v.  New  York  Cent. 
R.  R.,  44  N.  Y.  478 ;  Deyo  v.  New  York  Cent.  R.  R.,  84  N.  Y. 
6 ;  Lehigh  Val.  R.  R.  v.  Brandtmaier,  113  Pa.  618  ;  2  Rorer  on 
Railroads,  955 ;  Sherman  &  Redfield  on  Negligence,  3  ed.  p.  317, 
§270;  Meier  v.  Pennsylvania  R.  R.,  64  Pa.  225;  Cotton  v. 
Wood,  98  Common  Law  Rep.  566. 

William  Butler ^  of  Butler  ^  Windle^  for  appellee,  cited,  on  the 
question  of  evidence :  Rothrock  v.  Gallagher,  91  Pa.  113 ;  1 
Greenleaf  on  Evidence,  ed.  of  1876,  §462,  p.  520;  Com.  v. 
Werntz,  161  Pa.  591 ;  Com.  v.  Hunt,  4  Gray  (Mass.)  421 ;  Daw- 
son V.  Pittsburg,  159  Pa.  317 ;  on  the  question  of  negligence: 
Fredericks  v.  North  Cent.  R.  R.,  157  Pa.  103 ;  Deyo  v.  New 
York  Cent.  R.  R.,  34  N.  Y.  6. 

Per  Curiam,  March  5, 1895: 

Restricted,  as  it  clearly  was,  to  the  single  purpose  of  contra- 
dicting Mr.  Hendricks,  we  think  the  testimony  referred  to  in 
the  first  six  specifications  of  error  was  rightly  admitted.  In 
ruling  on  one  of  the  ofiEei-s,  the  learned  trial  judge  said  :  "  We 
will  admit  this  testimony  simply  for  the  purpose  of  affecting 
the  credibility  of  Mr.  Hendricks,  with  the  distinct  understand- 
ing that  it  cannot  be  used  to  affect  any  liability  on  the  part  of 
the  company  by  any  declarations  made  by  Mr.  Hendricks  at 
the  time  of  the  conversation."  Afterwards  he  pointedly  cau- 
tioned the  juiy  by  saying,  ^Hhey  must  not  understand  that  this 
testimony  is  offered  to  show  that  Mr.  Hendricks  did  give  the 
company  notice  of  this  condition  of  affairs ;  it  is  simply  to  con- 
tradict Mr.  Hendricks  when  he  says  he  did  not  tell  these  gentle- 
men so,  and  afford  you  an  opportunity  to  judge  how  far  you 
can  rely  on  Mr.  Hendricks  when  he  has  testified  to  certain 
facts  in  the  case ;  and  the  jury  will  not  underatand  the  testi- 
mony as  given  to  implicate  the  company  in  maintaining  improp^ 
er  rails  on  their  road." 
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The  testimony  in  question  is  clearly  relevant  and  competent 
for  the  single,  specific  purpose  for  which  it  was  admitted,  and 
special  care  was  taken  by  the  court  to  prevent  its  being  used 
for  any  other  purpose.  We  find  no  error  in  either  of  the  first 
six  specifications,  and  they  are  therefore  dismissed. 

The  only  other  specification  of  error  is  to  the  refusal  of  the 
court  to  charge  as  requested,  in  defendant's  fifth  point :  "  There 
is  no  evidence  in  this  case  of  negligence,  upon  the  part  of  the 
defendant,  in  either  the  construction  of  its  track  or  the  ti-ans- 
portation  of  its  passengers,  and  the  verdict  of  the  jury  must  be 
for  the  defendant."  In  view  of  the  testimony,  it  would  have 
been  plain  error  to  have  affirmed  this  point  as  presented.  It 
tended  to  prove  that  the  plaintiff,  while  a  passenger  on  one  of 
defendant's  cars  in  coui*se  of  transportation  over  defendant's 
road,  was  severely  injured,  without  any  fault  on  his  own  part, 
and  thus  raise  a  presumption  that  the  injury  was  the  result  of 
defendant  company's  negligence.  In  declining  to  affirm  the 
point,  the  learned  judge  veiy  properly  said  to  the  jury :  *'  If 
you  are  satisfied  that  Mr.  Dampman  was  injured,  and  he  was  a 
passenger  on  this  road  for  transportation,  then  the  law  presumes 
negligence,  and  the  burden  is  on  the  other  side  to  remove  the 
presumption.  If  the  defendant  has  removed  that  presumption 
by  its  evidence,  and  the  plaintiff  has  not  met  that,  then  your 
verdict  will  be  for  the  defendant."  This  was  quite  as  favor- 
able to  the  company  as  it  could  reasonably  ask. 

The  case  depended  on  questions  of  fact  which  were  for  the 
exclusive  consideration  of  the  jury.  They  were  all  fairly  sub- 
mitted to  them  in  a  very  clear  and  comprehensive  charge  to 
which  no  just  exception  can  be  taken.  We  are  all  of  opinion 
that  the  judgment  should  not  be  disturbed. 

Judgment  affirmed. 
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William  Marlor,  Appellant,  v.  Philadelphia,  Wilmington 
&  Baltimore  R.  R. 

Bailr(xtd9 — Widening  roadbed — Condemnation  proceedings — DtoelUng 
house— Act  of  March  17, 1869. 

Under  the  act  of  March  17,  1869,  P.  Jj,  12,  a  railroad  company  incor- 
porated prior  to  the  passage  of  the  general  railroad  law  of  February  19. 
1849,  P.  L.  83,  has  authority,  in  proceedings  to  widen  its  road,  to  condemn 
land  upon  which  a  dwelling  house  is  erected. 

Not  decided  whether  the  act  of  March  17, 1869,  P.  L.  12,  applies  to 
companies  chartered  under  the  act  of  February  19, 1849. 

Argued  Feb.  14, 1895.  Appeal,  No.  116,  Jan.  T.,  1895,  by 
plaintiff,  from  decree  of  C.  P.  Del.  Co.,  Dec.  T.,  1891,  No.  2, 
dismissing  bill  in  equity.  Before  Stebrbtt,  C.  J.,  MgCollxtm, 
Mitchell,  Dean  and  Fell,  JJ.    Affirmed. 

Bill  in  equity  to  restrain  defendants  from  condemning  a 
dwelling  house. 

The  case  was  referred  to  John  B.  Hannum,  Esq.,  as  master, 
who  reported  the  facts  to  be  as  follows : 

*'  1.  That  William  Marlor,  the  plaintiff,  at  the  time  of  the  filing 
of  the  bill,  was  seized  in  fee  of  a  certain  lot  of  ground,  situate 
on  the  west  side  of  Madison  street,  in  the  city  of  Chester,  in 
the  county  of  Delaware,  Pennsylvania;  bounded,  etc. 

^^  2.  That  erecte4  on  said  lot  was  a  two-story  frame  dwelling 
house,  thirty  feet  in  length  by  fourteen  feet  in  width,  with  two- 
story  back  buildings;  also  a  two-story  frame  store  building, 
seventeen  feet  front  by  thirty  feet  deep,  with  two^tory  back 
buildings;  also  a  onenstory  frame  store  building,  twelve  feet 
front.  These  buildings  all  adjoin,  but  there  is  no  communica- 
tion between  the  cellars,  although  there  is  a  communication 
between  all  the  buildings  above  ground. 

^^  3.  That  the  southernmost  building,  and  the  second  story  of 
the  middle  building,  is  used  by  the  plaintiff  and  his  &mily  as 
a  dwelling  house,  the  lower  part  of  the  middle  building  being 
used  by  the  plaintiffs  wife  as  a  store.  The  one-story  building 
at  present  is  not  used. 
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*'  4.  That  the  defendant  company  is  a  corporation  incorporated 
by  the  provisions  of  the  acts  of  assembly  of  Pennsylvania, 
approved  April  2,  1831,  entitled,  *•  An  act  authorizing  the 
governor  to  incorporate  the  Philadelphia  and  Delaware  County 
and  Southwark  Railroad  Companies;'  and  March  14,  1836, 
entitled,  *An  act  supplementary  to  the  act  entitled,  **  An  act 
authorizing  the  governor  to  incorporate  the  Philadelphia  and 
Delaware  and  Southwark  Raih'oad  Companies,"  passed  the 
second  day  of  April,  Anno  Domini  One  Thousand  Eight  Hun* 
dred  and  Thirty-one.' 

"  5.  That  at  a  meeting  of  the  board  of  directors  of  the  defend- 
ant company,  held  at  the  oflBce  of  the  company,  in  the  city  of 
Philadelphia,  on  the  26th  day  of  March,  1890,  the  following 
resolution  was  adopted :  ^  Resolved,  that  the  plan  submitted  by 
the  chief  engineer,  showing  the  proposed  widening  and  improve- 
ment of  the  railroad  and  station  grounds  in  the  city  of  Chester, 
Pennsylvania,  be  and  the  same  is  hereby  approved ;  and  that 
the  proper  oflScers  ai-e  hereby  authorized  to  acquire  for  this  com- 
pany, by  purchase  or  by  process  of  condemnation,  the  real  estate 
required  for  said  widening  and  improvements,'  as  per  certi- 
fied copy  of  said  resolution  and  plan,  hereto  annexed  and  made 
a  part  of  this  report. 

"  6.  That  by  virtue  of  the  authority  of  its  charter  and  the  act 
of  assembly  approved  March  17,  1869,  entitled,  ^An  act  to 
enable  railroad,  canal  and  slack-water  navigation  companies  to 
straighten,  widen,  deepen  and  otherwise  improve  their  lines  of 
railroads,  canals  and  slack-water  navigation,  and  the  bridges, 
aqueducts,  piers  and  structures  thereof,'  and  the  foregoing  res- 
olution and  plan,  the  said  defendant  company  is  proceeding  to 
take  and  occupy  the  said  premises  of  the  plaintiff  for  railroad 
purposes,  in  the  widening,  sti*aightening  and  improving  of  its 
line  of  railroad  through  the  city  of  Chester. 

^^  7.  That  the  said  appropriation  was  made  by  the  defendant 
company  under  its  alleged  power  of  eminent  domain,  and  is 
without  the  consent  of  the  plaintiff;  and  that  on  November  2, 
1891,  the  said  defendant  company  filed  a  bond,  in  the  sum  of 
twelve  thousand  dollars,  in  the  court  of  common  pleas  of  Del- 
aware county,  with  security  approved  by  the  court,  to  secure  to 
the  plaintiff  such  damages  as  he  might  be  entitled  to  by  reason 
of  the  taking  of  his  said  premises  by  said  company,  said  bond 
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being  given  in  accordance  with  the  provisions  of  the  second  sec- 
tion of  the  act  of  March  17,  1869 ;  and  that  the  said  defendant 
company  is  proceeding  to  condemn  the  said  premises  under 
the  provisions  of  the  said  act  of  March  17, 1869. 

"  8.  That  in  order  to  widen  the  road  of  the  defendant  com- 
pany, in  accordance  with  the  plan  referred  to  in  the  resolution 
of  March  26,  1S90,  it  is  necessary  that  the  said  railroad  com- 
pany should  take  all  the  land  of  the  said  plaintiff  described  in 
the  deed  of  John  Marlor  et  ux.,  and  the  buildings  thereon 
erected." 

The  master  recommended  that  the  bill  should  be  dismissed 
at  the  cost  of  the  plaintiff. 

Exceptions  to  the  master's  report  were  dismissed  by  the  court, 
Clayton,  P.  J.,  filing  the  following  opinion : 

"  The  bill  alleges  that  the  defendant,  in  proceedings  to  widen 
its  road,  is  about  to  condemn  the  land  upon  which  his  dwelling 
house  stands. 

*'  The  plaintiff  claims  that  his  dwelling  is  exempt  from  con- 
demnation for  railroad  purposes,  under  the  10th  section  of  the 
act  of  1849,  P.  L.  83.  This  act  is  known  as  the  general  rail- 
road act,  and  applies  to  all  railroads  chartered  under  it  since 
its  passage.  ^ 

*'  The  answer  admits  the  proposed  condemnation,  but  claims 
the  right  of  the  defendant's  charter,  by  special  act  of  assembly 
of  April  2, 1881,  P.  L.  853,  and  its  supplement  of  March  14, 
1836,  P.  L.  86,  to  take  a  dwelling  house  if  neces6ar}%  after 
securing  to  the  plaintiff  full  compensation.  The  company 
defendant  further  sets  up  the  act  of  1869,  P.  L,  12,  as  extend- 
ing its  chartered  privilege  to  the  same  right  it  had  under  its 
original  charter,  whenever  it  became  necessary,  for  public  con- 
venience, to  widen  its  road. 

"  The  issue  is  therefore  narrowed  down  to  the  following  ques- 
tion :  Is  the  act  of  1869  to  be  read  as  a  supplement  to  all  the 
railroad  charters  of  the  state,  and  to  be  construed  as  applying 
to  each  charter?  or  is  it  to  be  read  as  only  a  supplement  to  the 
act  of  1849  (the  general  railroad  law)?  It  will  be  observed 
that  tlie  act  itself  contains  no  repealing  clause,  nor  does  it  call 
itself  a  supplement  to  a  former  law.  It  gives,  in  general  terms, 
the  absolute  right  to  any  railroad,  whenever  public  necessity 
shall  require  it,  to  widen  any  such  road,  and  to  take,  in  addi- 
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tion  to  it6  original  location,  as  much  adjoining  land  as  may  be 
necessaiy.  It  does  not  restrict  the  companies  from  taking  lands 
occupied  by  dwelling  houses.  All  it  provides  for  is  that  ade- 
quate security  shall  be  first  given.  The  only  reference  to  the 
act  of  1849  is,  that  the  damages  shall  be  ascertained  and  paid 
in  the  manner  provided  by  the  11th  section  of  the  act  of  1849. 

"  We  are  of  opinion  that  the  act  of  1869  is  to  be  read  as  a 
supplement  to  all  charters  granted  by  special  laws  before  the 
general  act  of  1849.  We  decline  to  pass  upon  the  question 
whether,  as  to  charters  under  the  act  of  1849,  it  gives  any  ad- 
ditional pot^rers. 

"  We  can  see  some  good  reasons  why  the  act  of  1869  should 
be  construed  as  an  independent  law,  giving  to  all  railroads  the 
power,  in  widening  their  roads,  to  take,  if  necessary,  the  land 
of  a  dwelling  house.  When  originally  opened,  the  company 
could  easily  avoid  dwelling  houses,  but  when  a  road  of  a  single 
ti-ack  was  opened  some  sixty  years  ago,  making  two  trips  in 
twenty-four  hours  through  a  sparsely  populated  country,  and 
by  the  outer  suburbs  of  villages  which  have  since  become  large 
cities,  it  is  not  difficult  to  undei*stand  why  the  legislature  saw 
proper,  in  its  wisdom,  to  grant  the  right  to  take  the  land  of  a 
dwelling  house,  which  had  been  erected,  perhaps,  since  the 
location  of  the  road. 

"  As  the  strength  of  a  chain  is  its  weakest  link,  so  the  capac- 
ity of  a  highway  is  its  narrowest  part.  What  advantage  will 
the  public  receive  by  widening  this  road  from  Philadelphia  to 
Chester,  and  from  Chester  to  Baltimore,  if  it  must  be  confined 
to  a  single  track  in  Chester  ?  It  is  quite  possible  that  for  this 
and  other  reasons,  the  legislature  intended  the  act  of  1869  as 
an  independent  law,  granting  the  commonwealth's  right  of 
eminent  domain  to  all  railroads,  however  chartered,  where  pub- 
lic necessity  requires  a  widening  of  the  ix>adbed.  We,  how- 
ever, do  not  deem  it  necessary  to  pass  upon  this  part  of  the 
case. 

**  In  the  case  of  Stahl  v.  The  Penna.  R.  R.,  155  Pa.  309,  the 
Supreme  Court  barely  touch  the  issue  presented  in  this  case. 
Using  the  language  quoted  by  the  lower  court  in  that  case,  we 
do  not  think  this  is  a  proper  case  for  an  injunction,  but  a  clear 
case  for  damages.  The  plaintiff  cannot  be  condemned  for  de- 
fending his  dwelling  house,  however  humble,  and  when  we 


Digitized  by  VjOOQ IC 


528  MARLOR,  AppcUant,  v.  PHILA.,  WIL.  <&  HALT.  R.  R. 
Opinion  of  Court  below — Arguments.  [166  Pa. 

consider  the  great  advantage  to  the  defendant  of  having  this 
important  question  settled,  we  think  it  a  proper  case  for  a  divi- 
sion of  the  costs. 

^*-  Let  the  exceptions  be  dismissed  and  report  of  the  master 
be  confirmed,  costs  to  be  divided." 

Error  assiffned^  among  others,  was  (4)  decree,  dismissing  bilL 

W.  B.  Broomall^  for  appellant. — The  railroad  legislation  of 
the  state  has  generally  protected  churches,  graveyards  and 
dwelling  houses  from  the  exercise  of  the  power  of  eminent 
domain :  Act  of  April  2,  1881,  sec.  12,  P.  L.  879,  incorporating 
the  Cumberland  Valley  R.  R. ;  act  of  AprU  2,  1882,  sec  3, 
P.  L.  366,  incorporating  the  Roush  Creek  R.  R. ;  act  of 
April  2, 1831,  sec.  3,  P.  L.  368,  incorporating  the  Swatara  & 
Good-Spring  Creek  R.  R. ;  act  of  April  1,  1881,  sec.  12,  P.  L. 
332,  incorporating  Fishing  Creek  R.  R. ;  act  of  March  80,  1831, 
sec.  21,  P.  L.  259,  incorpomting  Lorbeny  Creek  R.  R. ;  act  of 
March  21, 1831,  sec.  11,  P.  L.  165,  incorpomting  Little  Schuylkill 
&  Susquehanna  R.  R. ;  act  of  March  18, 1831,  P.  L.  151,  incorpo- 
rating the  Washington  &  Pittsburg  R.  R. ;  act  of  Feb.  17, 1831, 
sec.  12,  P.  L.  60,  incorporating  the  Philadelphia,  Germantown 
&  Norristown  R.  R. ;  act  of  June  9,  1832,  sec.  10,  P.  L.  569, 
incorpomting  the  Strassburg  R.  R. ;  act  of  April  7, 1832,  sec.  12, 
P.  L.  349,  incorporating  Noriistown,  Berks  &  Lehigh  R.  R. ; 
act  of  May  6,  1832,  sec.  8,  P.  L.  602,  regulating  lateral  rail- 
roads ;  act  of  April  6, 1832,  sec.  12,  P.  L.  800,  incorporating 
the  Adams  County  R.  R. ;  act  of  March  14,  1832,  sec.  12,  P. 
L.  126,  incorporating  the  York  &  Maryland  Line  R.  R. ;  act 
of  April  14, 1834,  sec.  12,  P.  L.  420,  incorporating  the  Muddy 
Branch  R.  R. ;  act  of  April  11, 1885,  sec.  10,  P.  L.  180  ;  act  of 
Feb.  16, 1835,  sec.  12,  P.  L.  29,  incorporating  the  West  Phila- 
delphia R.  R. 

All  corporate  rights  must  rest  upon  direct  grant  or  necessary 
implication.  If  a  company  claim  a  right  to  condemn  a  home- 
stead, it  is  incumbent  upon  such  company,  in  order  to  justify 
the  act,  to  point  to  the  plain  letter  of  the  statute,  or  to  a  statute 
which  necessarily  implies  the  right :  Com.  v.  Erie  &  North  Blast. 
R.  R.,  27  Pa.  339 ;  Junction  Pass.  Ry.  v.  Williamsport  Pass. 
Ry.,  154  Pa.  116. 
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Where  the  choice  or  discretion  to  locate  is  conferred  upon  a 
company  and  it  is  once  exercised,  the  power  is  exhausted  and 
the  location  cannot  be  changed :  Lewis  on  Eminent  Domain, 
sec.  256  ;  Shick  v.  Penna.  R.  R.,1  Pearson,  264;  Neal  v.  Pitts- 
burg &  Connellsville  R.  R.,  81  Pa.  19 ;  Mine  Hill  &  Schuyl- 
kUl  Haven  R.  R.  v.  Lippincott,  86  Pa.  468 ;  Phihi.  &  Reading 
R.  R.  Co.'s  Ap.,  16  W.  N.  C.  165. 

The  statute  of  1869  must  be  construed  in  pari  materia  with 
the  then  existing  railroad  statutes  of  the  state  and  therefore 
contains  an  exemption  of  a  homestead :  Pitts.,  Allegheny  &  Man- 
chester Pass.  Ry.  Co.,  1  Penny.  449 ;  Union  Canal  v.  O'Brien, 
4  Rawle,  358 ;  Neeld's  Road,  1  Pa.  353 ;  Reeling's  Road,  59 
Pa.  358;  Mount  Holly  Paper  Co.'s  Ap.,  99  Pa.  513 ;  Stahl  v. 
Pennsylvania  Co.,  155  Pa.  309;  A.  &  E.  Enc.  of  Law,  vol.  28, 
313 ;  Darlington  v.  United  States,  1  Norris,  382. 

W.  Ward^  for  appellee. — Land  in  railroad  charters  is  taken 
in  its  technical  sense  and  includes  all  structures  upon  it :  Cleve- 
land &  Pittsburgh  R.  R.  v.  Speer,  56  Pa.  325 ;  Brocket  v.  R. 
R.,  14  Pa,  241. 

As  a  matter  of  fact,  however,  dwelling  houses  have  not  been 
generally  protected  in  railroad  legislation  prior  to  the  act  of 
1849. 

Among  many,  the  following  acts  of  assembly  incorporating 
railroad  companies,  contain  no  such  restrictions :  act  of  Feb.  18, 
1831,  P.  L.  74,  incorporating  the  West  Chester  Railroad  Com- 
pany ;  act  of  March  30, 1831,  P.  L.  271,  incorporating  the  Bald 
Eagle  and  Nittany  Valley  Turnpike  and  Railroad  Co ;  act  of 
April  2, 1831,  P.  L.  353,  incorporating  the  defendant  in  this 
case;  act  of  April  4,  1831,  P.  L.  459,  incorporating  the  Rock 
Cabin  and  Tangascootank  Railroad  Co.;  act  of  Feb.,  1832,  P.  L. 
90,  incorporating  the  Phila.  &  Trenton  Railroad  Co. ;  act  of 
March  12,  1832,  P.  L.  117,  incoriK)mting  the  Franklin  Rail- 
road Co. ;  act  of  April  4,  1833,  P.  L.  136,  incorporating  the 
Wyoming  &  Lehigh  Railroad  Co. ;  act  of  April  9,  1833,  P.  L. 
420,  incorporating  the  Susquehanna  Railroad  Co. ;  act  of 
April  15, 1835,  P.  L.  302,  incorporating  the  West  Chester  and 
Port  Deposit  Railroad  Co. ;  act  of  April  16,  1835,  P.  L.  380, 
incorporating  the  Strasburg  Railroad  Co.;  act  of  March  14, 
1836,  P.  L.  91,  incorpoi-ating  the  Warren  &  Pine  Grove  Rail- 
VOL,.  CLXVI — 34 
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road  Co. ;  act  of  March  81, 1836,  P.  L.  261,  incorporating  the 
Beaver  and  Conneaut  Railroad  Co.,  (this  exempts  barial 
gi'ounds  and  places  of  public  worship ;)  act  of  April  4,  1887, 
P.  L.  815,  incorpomting  the  Columbia  and  Maryland  Line 
R.  R.  Co. ;  act  of  July  2,  1889,  incorporating  the  Hanover  & 
Codorus  R.  R.  Co.,  P.  L.  621. 

Many  of  the  canal  and  turnpike  companies  had  no  restric- 
tion as  to  dwelling  houses  in  their  charters :  Brocket  v.  P.  O, 
&  P.  R.  R.  Co.,  14  Pa.  244. 

The  case  of  Stahl  v.  Pennsylvania  Co.,  155  Pa.  809,  referred 
to  by  plaintiff*s  paper-book,  did  not  relate  to  the  taking  of  a 
dwelling  house,  so  that  the  question  under  consideration  was 
not  before  the  court. 

Per  Curiam,  March  6, 1895  : 

The  question  involved  in  this  case  has  been  carefully  con- 
sidered and  rightly  decided  by  the  learned  president  of  the 
common  pleas.  All  that  is  necessary  to  be  said  on  the  subject 
will  be  found  in  his  clear  and  concise  opinion  sent  up  with  the 
record.     On  that  opinion  we  affirm  the  judgment. 

Judgment  affirmed. 


Joseph  H.  Paist's  Petition.     Fred  C.  Simon's  Appeal. 

Evidence—Practice,  C.  P.— Certifying  question  of  evidence  to  oouri— 
Councilmen^s  investigation. 

The  Supreme  Court  will  reverse  an  order  compelling  a  witness  to  an- 
swer a  question  propounded  to  him  before  a  councirs  committee  of  invea- 
tigation,  where  it  appears  that  the  order  was  made  one  hour  after  notice 
t)f  filing  the  petition  for  the  order  was  served  upon  the  witness,  and  no 
opportunity  was  given  to  his  counsel  to  prepare  an  answer,  or  acquaint 
himself  with  the  case. 

It  seems  that  under  the  acts  of  May  17,  1883,  P.  L.  33,  and  June  1, 1885. 
P.  L.  53,  councils  of  a  city  of  the  first  class  have  authority  to  appoint  a 
eommittee  to  investigate  charges  of  corruption  against  members  of  coun- 
cils, with  power  to  send  for  persons,  papers,  books  and  documents  to  be 
•produced  and  examined  before  the  committee. 

Argued  March  2,  1895.  Appeal,  No.  875,  Jan.  T.,  1895, 
by  Fred  C.  Simon,  from  order  of  C.  P.  No.  8,  Phila.  Co.,  Dec.  T. 
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1894,  No.  909,  compelling  a  witness  to  testify  before  a  coancirs 
committee.  Before  Sterrbtt,  C.  J.,  Greek,  Williams,  Mo 
CoLLUM,  Mitchell,  Dean  and  Fell,  JJ.    Reveraed. 

Petition  for  order  to  compel  witness  to  testify  l)efore  a  com- 
mittee of  councils  of  a  city  of  the  fii*st  class. 

From  the  record  it  appeared  that  the  select  and  common 
councils  of  the  city  of  Philadelphia,  by  resolution  passed  Jan- 
uary 28,  1895,  appointed  a  joint  special  committee  to  investi- 
gate accusations  to  the  effect  that  a  large  amount  of  stock  of 
the  Mutual  Automatic  Telephone  Company  was  used  in  secur- 
ing the  passage,  by  councils,  of  an  ordinance  approved  July  2, 

1894,  granting  certain  privileges  to  the  said  company.  In  the 
course  of  the  investigation  it  was  testified  before  the  joint  spe- 
cial committee  that,  among  the  assets  of  Hugh  T.  Pigott,  de- 
ceased, there  were  found  six  shares  of  the  stock  of  the  Mutual 
Automatic  Telephone  Company,  and  that  at  the  time  of  the 
passage  of  the  ordinance  of  July  2,  1894,  the  said  Hugh  T, 
Pigott  was  a  member  of  common  council  of  the  city  of  Philadel- 
phia from  the  Twenty-fifth  ward.  The  administrator  of  said 
estate  testified  that  the  said  six  shares  of  stock  were  sold  to 
Frederick  C.  Simon,  also  a  member  of  councils  from  the  Twenty- 
fifth  ward.     At  the  meeting  of  the  committee,  in  February — , 

1895,  F.  C.  Simon  was  examined  as  a  witness.  He  testified 
that  he  was  a  member  of  councils  and  that  he  purchased  the 
six  shares  of  stock  in  the  possession  of  the  estate  of  Hugh.T. 
Pigott,  deceased.  Upon  being  asked  for  whom  he  purchased 
the  stock  he  refused  to  state  tlie  name  of  the  party  upon  the 
ground  that  he  acted  in  a  professional  capacity ;  that  he  was  a 
member  of  the  bar,  and  that  his  whole  connection  with  the  trans- 
action was  professional,  and  that  his  client  declined  to  permit 
him  to  disclose  his  name.  Upon  the  refusal  of  Simon  to  answer 
the  question,  Joseph  H.  Paist,  clerk  of  the  select  council,  and 
George  W.  Kochersperger,  clerk  of  common  council,  presented 
a  report  to  the  court  of  common  pleas  No.  8,  in  pursuance  of 
article  15  of  the  act  of  June  1,  1885.  The  report  was  pre- 
sented in  open  court  on  February  13,  1895,  at  10  o'clock  A.  M. 
The  court  fixed  the  hearing  for  1  o'clock  P.  M.  that  day,  and 
notice  of  said  hearing,  together  with  a  copy  of  the  report,  was 
served  on  Frederick  C.  Simon. 
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Counsel  for  Simon  appeared  before  the  court  at  12  o'clock, 
and  asked  that  the  case  be  continued  until  the  next  day  so  that 
he  might  have  time  to  prepare  an  answer.  This  request  was 
refused  and  an  order  made  requiring  the  witness  to  answer  the 
question. 

JSrror  asngned  was  above  order. 

John  G.  Johnson^  for  appellant. — No  suitor  can  be  in  default 
in  such  way  as  to  deprive  him  of  the  opportunity  to  make  de- 
fence, unless  it  be  either  by  virtue  of  a  failure  to  comply  with 
the  rules  of  court,  or  to  plead,  if  there  be  no  rules,  within  a  rea- 
sonable time.  It  could  hardly  be  held  that  a  reasonable  time 
was  allowed  in  the  present  case. 

James  Alcorn^  assistant  city  solicitor,  and  Charles  F.  Warundt^ 
city  solicitor,  for  appellee,  cited :  Act  of  June  1, 1886,  P.  L.  53 ; 
Eckstein's  Petition,  148  Pa.  609;  2  Rice  on  Evidence,  644 ,' 
Brown  v.  Payson,  6  N.  H.  443 ;  Martin  v.  Anderson,  21  Ga. 
301 ;  Parce  v.  Stetson,  2  W.  N.  C.  110 ;  Schubkagel  v.  Dier- 
stein,  131  Pa.  46. 

Opinion  by  Mr.  Chief  Justice  Stebrbtt,  March  6, 1895; 

It  appears  that  in  January  last  by  joint  resolution  of  coun- 
cils a  special  committee  of  those  bodies  was  raised  "to  investi- 
gate accusations  against  members  of  councils  of  the  city  of 
Philadelphia  in  reference  to  the  passage  of  the  ordinance  ap- 
proved July  2,  1894,  granting  privileges  to  the  Mutual  Auto- 
matic Telephone  Company."  After  reciting  certain  newspaper 
charges  to  the  effect  ^^  that  a  large  amount  of  the  stock  of  said 
company  was  used  in  securing  the  passage  of  "  said  ordinance, 
etc.,  and  that  "  it  is  due  to  the  members  of  councils,  as  well  as 
to  the  public,  that  there  should  be  a  full,  searching  and  impar- 
tial investigation  of  these  charges,"  the  resolution  provides  for 
the  appointment  of  "  a  joint,  special  committee  of  five  (6)  mem- 
bers from  each  chamber  ...  to  investigate  the  aforesaid  accusa- 
tions, with  full  power  and  authority  to  send  for  persons,  papers, 
books  and  documents,  in  the  hands  and  possession  of  whomsoever 
the  same  may  be,  and  the  production  and  examination  thereof 
before  the  committee."     It  also  provides  that  "  the  committee 
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in  the  discharge  of  their  duties  shall  exercise  all  the  powers 
eonferi-ed  by  the*'  act  of  May  17,  1888, ^ud  June  1,  1885, 

lu  these  enactments  the  legislature  appears  to  have  recog- 
nized the  necessity  for  full,  thorough  and  complete  investiga- 
tion, in  certain  cases  that  might  thereafter  arise,  and  to  that 
end  ample  provision  was  made  for  necessary  process  and  its 
proper  enforcement.  The  authority  to  create  such  committee 
and  invest  it  with  the  powers  conferred  by  said  acts  cannot  be 
doubted.  In  a  similar  case,  which  came  into  this  court  on  appeal 
from  Common  Pleas  No.  1  of  Philadelphia,  we  said  the  inves- 
tigation, then  in  progress  under  the  provisions  of  same  acts, 
was  lawful,  and  that  the  witness  who  had  been  regularly  sub- 
poenaed by  the  committee  was  bound  to  obey  the  process,  etc.  : 
Eckstein's  Petition  ;  Yard's  Appeal,  148  Pa.  509. 

In  the  case  before  us,  it  is  alleged  by  the  appellees  that  on 
February  11th  last,  appellant  appeared  before  the  joint  com- 
mittee and  testified  to  certain  matters  in  relation  to  which  he 
was  interrogated,  but  refused  to  say  for  whom  he  acted  in  pur- 
chasing certain  stock  from  the  personal  representative  of  Hugh 
Pigott  deceased.  Whereupon  it  was  resolved  by  the  commit- 
tee that  the  refusal  of  the  witness  to  testify  as  to  that  fact  should 
be  certified  to  the  court  for  its  action  in  the  premises.  That 
was  accoi-dingly  done  in  the  form  of  a  petition  by  the  clerks 
of  select  and  common  councils  purporting  to  set  foith  said  pro- 
ceedings before  the  joint  committee,  and  praying  that  ah  order 
be  issued  commanding  appellant  ^^  to  testify  before  said  com- 
mittee as  to  whom  he  represented  in  the  purchase  of  the  stock 
of  Hugh  Pigott  deceased,  and  all  other  matters  necessary  and 
peitinent  in  reference  to  said  stock  and  the  purch^ise  thereof, 
in  accordance  with  the  15th  article  of  the  act  of  June  1, 1885." 

Upon  presentation  of  the  petition,  February  13,  1895,  the 
couit  granted  a  rule  on  appellant  to  appear  and  answer  why  he 
should  not  answer  the  questions  propounded  by  said  commit- 
tee," returnable  at  one  o'clock  P.  M.  same  day.  At  twelve 
o'clock  noon  of  same  day  notice  of  the  rule  was  given  to  appel- 
lant, who  was  barely  able,  within  the  hour  that  intervened,  to 
retain  counsel  in  time  to  appear  in  court  at  one  o'clock.  The 
court  was  then  fully  informed  of  the  facts  by  appellant's  coun- 
sel, who,  among  other  things,  stated  that  the  petition  upon  which 
the  rule  to  show  cause  was  issued  had  just  been  handed  to  him 
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that  it  would  be  impossible  for  him  to  be  ready  with  an  answei 
to  this  long  petition  at  the  hour  named,  and  that  he  would  there- 
fore ask  the  court  to  give  him  until  to-morrow  to  prepare  an 
answer,  etc.  In  reply  to  the  following  questions  put  by  the 
court :  "  What  is  the  nature  of  the  answer  ?  "  "  Is  it  a  denial?  " 
appellant's  counsel  replied :  *'  I  cannot  tell ;  "  "I  do  not  know, 
as  I  have  not  had  time  to  consider.  Until  I  read  it  over  I  can- 
not tell  whether  I  will  put  in  additional  matters,  or  demur  to 
it,  or  deny  it.  I  am  not  ready  to  file  an  answer  at  one  o'clock 
in  a  matter  handed  to  me  at  twelve  o'clock."  Other  appeals 
on  behalf  of  defendant,  for  barely  sufiScient  time  and  oppor- 
tunity to  examine  the  petition,  and  prepare  an  answer,  etc., 
together  with  the  negative  replies  of  the  court  thereto,  are 
shown  by  the  stenographer's  notes  of  what  occurred  at  the 
time,  but  inasmuch  as  they  disclose  nothing  that  tends  to  jus- 
tify the  action  of  the  court  in  the  premises,  further  reference 
to  them  is  unnecessary.  The  entirely  reasonable  and,  in  the 
circumstances,  legal  demand  of  appellant  and  his  counsel 
was  denied,  and  thereupon  the  court  handed  down  its  opinion 
together  with  the  order  complained  of. 

The  reason  for  referring  to  the  court,  for  its  consideration 
and  determination,  questions  involving  the  rights  and  duties  of 
witnesses  and  others  as  provided  for  in  the  15th  article  of  the 
act  of  June  1,  1885,  doubtless  was  that  they  are  strictly  judi- 
cial questions  of  such  importance,  and  sometimes  fraught  with 
such  serious  consequences  that  they  could  not  be  safely  sub- 
mitted to  the  determination  of  any  investigating  committee. 
While  it  is  in  every  way  desirable  and  necessary  that  such 
questions  should  be  heard  and  decided  as  speedily  as  is  consist- 
ent with  the  rights  of  the  parties  concerned,  it  was  never 
intended  that  they  should  be  so  speeded  as  to  deprive  the 
respondent  of  both  time  and  opportunity  of  answering  the  peti- 
tion or  otherwise  presenting  his  defence,  as  was  done  in  this 
case.  Appellant's  rights  in  that  regard  were  wholly  ignoi-ed. 
It  was  manifestly  impossible  for  him  or  his  counsel  to  prepare 
an  answer  to  the  petition  and  present  his  defence,  if  any  he 
had,  within  the  one  hour  that  intervened  between  service  of 
the  rule  to  show  cause  and  the  time  fixed  for  hearing.  In 
Yard's  appeal,  supra,  opportunity  was  given  for  filing  an 
answer,  and  the  case  was  heard  and  disposed  of  in  a  regular 
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and  orderly  way.  The  merits  of  the  present  case  are  not  before 
us  for  the  obvious  reason  that  the  proceeding  was  practically 
ex  parte  and  therefore  illegal. 

The  decree  is  reversed  with  costs  to  be  paid  by  the  appellees, 
and  it  is  ordered  that  the  record  be  remitted  to  the  court  below 
with  instructions  to  proceed  and  determine  the  case  according 
to  law. 

Williams,  J.,  files  dissenting  opinion. 

McCoLLUM,  J.,  concurs. 

Dissenting  Opinion  by  Mr.  Justice  Williams. 

This  appeal  should  be  quashed  for  two  unanswerable  rea- 
sons. First,  no  appeal  is  given  by  the  statute  under  which  the 
proceeding  was  conducted.  If  it  be  conceded  that  a  common 
law  certiorari  might  properly  issue,  yet  it  would  bring  up  noth- 
ing but  the  record  and  the  record  proper  discloses  no  irregu- 
larity. But  second,  if  an  appeal  was  given  no  final  order  has 
yet  been  made  from  which  an  appeal  will  lie.  The  order  com- 
plained of  is  in  these  words :  "  It  is  therefore  ordered  that  he 
answer  the  question  unless  there  be  other  sufficient  reasons  for 
not  answering."  This  was  not  a  final  order.  It  left  an  open 
door  before  the  defendant.  It  afforded  him  opportunity  to  be 
further  heard  before  an  attachment  could  be  awarded  or  a  com- 
mitment directed.  No  appeal  lies  from  such  an  interlocutoiy 
order.  A  simple  statement  of  the  situation  shows  our  duty  so 
plainly  that  no  amount  of  argument  could  make  it  clearer. 
The  appeal  should  be  quashed  and  the  defendant  remitted  to 
the  forum  he  has  so  hastily  fled,  for  his  own  final  answer  and  a 
final  order  of  the  court. 

Mb.  Justice  McCollum:  I  concur  in  the  foregoing  dissent. 
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m^      Julius  Lewey,  Appellant,  v.  H.  C.  Fricke  Coke  Company. 

Mints  and  mining — Statute  of  limitations — Trespass — Equity. 
In  an  action  of  trespass  to  recover  damages  for  the  unlawful  mining  of 
coal  under  plaintiff^s  land,  the  equitable  rule  that  the  statute  of  limitations 
|3  SC  »564;    shall  loin  only  from  discovery,  or  a  time  when  discoveiy  might  have  been 
^^3Sn  ttmol    made,  should  be  applied. 
166        536         As  equity  is  administered  in  Pennsylvania  through  the  common  law 
36  SC  »622     forms  of  action,  the  plaintiff  should  not  be  turned  out  of  a  court  of  law  in 
order  to  be  admitted  at  the  equity  side  of  the  same  court.    He  may,  there- 
fore»  in  an  action  of  trespass  for  illegal  mining,  recover  compensation  in 
the  same  manner  that  he  would  on  a  bill  for  an  account. 

In*  such  a  case  the  juiy  should  be  instructed  that,  while  the  statute  of 
limitations  may  be  available  as  against  the  penal  consequences  of  the  tres- 
pass, it  is  not  available  as  a  defence  against  payment  for  the  coal  actually 
taken  and  converted  to  the  use  of  the  defendant. 

It  seems  that  even  in  law  the  statute  of  limitations  runs  against  an 
injury  committed  in  or  to  a  lower  stratum,  only  from  the  time  of  actual 
discovery,  or  the  time  when  discoveiy  was  reasonably  possible. 

Argued  Oct.  2,  1894.  Appeal,  No.  46,  Oct  T.,  1894,  by 
plaintiff,  from  judgment  of  C.  P.  Westmoreland  Co.,  Aug.  T., 
1892,  No.  123,  on  verdict  for  defendant.  Before  Stbbrbtt,  C.  J., 
Green,  Williams,  McCollxjm,  Mitchell,  Dean  and 
Fell,  JJ.    Reversed.    Mitchell,  J.,  dissents. 

Trespass  for  illegal  mining  of  coal. 

Plaintiff  in  his  statement  of  claim  avened  that  defendant 
had  entered  into  and  under  the  surface  of  plaintiff's  land,  and, 
disregarding  plaintiff's  rights,  had  mined  and  converted  to  its 
own  use  coal  to  the  value  of  thirty  thousand  dollars. 

Defendant  pleaded  not  guilty,  and  at  the  trial  claimed  that 
the  case  was  barred  by  the  statute  of  limitations.  The  evidence 
showed  that  the  coal  was  mined  in  1884.  Evidence  for  the 
plaintiff  tended  to  show  he  had  no  knowledge  of  the  mining 
until  1891. 

The  court  charged  in  part  as  follows : 

^^  In  regard  to  the  coal,  the  defendant  does  not  deny  that  it 
mined  and  carried  away  the  coal  under  this  particular  prop- 
erty. It  alleges  that  it  was  permitted  to  go  through  this  coal, 
and  it  denies  that  it  was  guilty  of  any  wrongful  act  in  this 
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respect,  because  such  license  was  obtained.  At  any  rate,  there 
is  no  dispute  that  the  defendant  took  away  the  coal,  and  no 
dispute  that  it  was  in  1884.  There  seems  to  be  little  dispute 
as  to  the  amount  of  coal  taken.  The  plaintiff  contends — ^you 
will  remember  the  testimony  of  Mr.  Long — that  there  were 
4600  bushels  of  coal,  and  the  defendant,  on  the  other  hand, 
alleges  that  there  were  about  4000 ;  and  under  the  act  of  assem- 
bly, which  was  passed  for  a  case  like  this,  the  plaintiff  claims 
the  three-fold  value  of  that  coal.  The  evidence  is  that  the  coal 
was  worth  three  and  a  half  cents  a  bushel ;  that  would  be  the 
value,  less  the  cost  of  taking  it  to  the  mouth  of  the  pit. 

"  [The  trouble  with  this  branch  of  the  case,  as  we  under- 
stand it,  is  in  regard  to  the  statute  of  limitations.  That  is  an 
act  of  assembly  passed  in  this  commonwealth  many  years  ago. 
It  has  received  the  sanction  of  the  courts,  and  must  be  applied 
wherever  it  can  be  applied.  It  stands  upon  the  statute  book, 
and  it  provides  in  plain  terms  that  no  action  of  trespass  shall 
be  maintained  after  six  years  from  the  time  the  cause  of  action 
arises — six  yeai-s  after  the  tiespass  is  committed.  On  the  the- 
ory that  the  plaintiff  adopts,  the  defendant  went  on  this  prop- 
erty and  earned  away  this  coal,  and  if  suit  had  been  brought  in 
proper  time  the  defendant  would  have  been  liable  to  pay  thi'ee 
times  the  value  of  this  coal.  But  according  to  the  summons 
the  suit  was  brought  on  the  18th  day  of  May,  1892.  That  was 
considerably  more  than  six  years  after  the  cause  of  action 
accrued.  So  that,  so  far  as  the  coal  is  concerned,  this  action 
cannot  be  maintained.  If  the  cause  of  action  accrued  in  1884, 
without  considering  whether  Mr.  Lewey  has  properly  brought 
the  suit,  or  whether  he  ought  to  have  joined  Mr.  Trimmer,  we 
think  the  statute  of  limitations  is  a  bar  to  recovery  on  this 
bi-anch  of  the  case. 

"In  regard  to  the  destruction  of  the  well  of  water  in  1891, 
the  plaintiff  alleges  that  this  injury  was  occasioned  by  the  same 
trespass ;  that  is,  the  trespass  of  1884.  There  is  no  evidence  of 
any  other  trespass,  of  any  other  mining  going  on  under  the 
Lewey  property  after  that  time,  and  while  the  cause  of  action 
accrued  in  1884,  undoubtedly  the  defendant  would  be  liable  for 
any  other  trespass  on  the  property  of  Mr.  Lewey  or  any  damage 
occasioned,  but  it  is  not  alleged  in  the  declaration  that  there 
was  any  trespass  after  that  time  that  occasioned  these  injunes. 
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The  theory  of  the  plaintiff  is,  that  the  original  trespass,  the 
taking  out  of  this  coal  in  1884,  occasioned  the  falling  down  of 
the  smoke-stack  and  some  other  injury  to  the  building  in  Sep- 
tember, 1891 ;  there  was  no  very  serious  injury  to  either  the 
building  or  smoke-stack  at  that  time.  The  matter  most  com- 
plained of  is  this  well.  It  is  alleged  that  it  was  valuable, 
and  it  totally  failed  in  1891.  As  it  appeared  from  the  plead- 
ings and  the  evidence,  the  contention  is  that  this  is  one  of  the 
consequences  of  the  original  trespass  in  1884,  and  we  think 
likewise  the  statute  of  limitations  would  be  a  bar.  For  any 
trespass  you  can  have  but  one  action  ;  you  must  include  in  that 
past,  present  and  future  damages — is  the  general  rule  that 
applies  to  all  actions  of  this  kind.  Such  is  our  view  of  the  law, 
and  hence  we  say,  as  to  this  branch  of  the  case,  the  plaintiff  is 
likewise  met  with  the  statute  of  limitations,  which  prevents  a 
recovery. 

^^In  regard  to  this  well,  there  is  a  serious  contention  of  fact. 
It  appears  that  the  trespass  was  committed  in  1884 ;  there  is 
no  allegation  that  there  was  any  trespass  after  that  time. 
According  to  the  testimony  of  the  plaintiff,  there  was  no  dimi- 
nution of  the  water,  no  indication  of  the  failure,  of  water,  from 
1884  to  1891.  It  was  used  constantly,  or  nearly  so.  At  one 
time  he  bought  water  from  the  water  company  at  that  place; 
but  the  well  water  was  used  for  the  purpose  of  running  his 
mill  uninterruptedly,  or,  with  slight  interruption,  from  1884  to 
1891.  At  that  time  it  failed;  failed  rather  suddenly.  The 
theory  of  the  defence  is,  that  they  were  then  mining  their  own 
coal,  the  coal  they  had  a  title  to  there,  on  the  northeast  of  die 
Lewey  property.  This  entry,  as  we  understand  it,  ran  through 
the  southwest  corner  of  the  Lewey  property,  about  60  or  65 
feet  from  where  this  well  was  located. 

"  All  of  the  expei-ts  called  in  this  case  agree,  and  their  testi- 
mony is  undisputed.  And  even  if  the  case  had  been  submitted 
to  you,  we  should  have  felt  constrained  to  say  that  from  the 
lay  of  the  ground,  the  natural  formation  of  the  stmta  there,  it 
was  an  impossibility  that  the  opening  of  this  heading  on  the 
southwest  corner  of  that  lot  could  have  drained  the  well,  or 
affected  it  in  any  way ;  and  that  the  contention  of  the  defend- 
ant is,  that  the  well  having  continued  there  for  a  long  lapse  of 
time,  from  1884  to  1891,  conclusively  demonstrates  ttat  such 
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theoiy  is  correct.  The  defendant  clainis  that  it  was  mining 
the  coal  in  its  own  land,  and  that  it  had  a  right  so  to  do ;  and 
if  it  did  that  without  negligence  it  would  not  be  responsible 
for  damages  occurring.  The  defendant's  theory  is,  that  from 
the  structure  of  the  overlying  rock,  the  dip  of  the  land,  the 
source  of  supply  for  this  well  was  northeast  of  where  the  well 
was  located ;  that  this  coal  was  mined  in  the  years  from  1885, 
1886,  up  till  1890,  or  1891,  when  the  ribs  were  taken  out,  and 
when  there  was  a  falling  in  of  the  rocks  in  that  locality,  and 
about  that  time  this  well  failed.  If  such  were  the  fact,  of 
course  there  ought  to  be  no  liability. 

"  This  we  mention  incidentally,  as,  if  the  case  had  been  sub- 
mitted to  you,  it  would  have  been  a  question  for  you  to  deter- 
mine whether  the  taking  of  this  water  was  caused  by  the  trespass 
of  1884,  or  whether  the  water  failed  by  reason  of  the  digging 
of  the  defendant's  own  coal  from  1886  to  1891.  Although  at 
the  same  time,  as  we  have  already  said,  without  interfering 
with  your  province,  the  court  would  have  felt  like  indicating 
to  you,  that  under  the  uncontradicted  testimony  in  the  case, 
and  considering  the  long  lapse  of  time,  it  would  seem  to  look 
very  much  as  if  no  injury  to  the  well  or  building  could  have 
been  occasioned  by  the  driving  of  this  entry  seven  yeara  before. 

"But  we  hold  as  matter  of  law  that  the  plaintiff  has  no  right 
to  recover,  and  we  take  it  that  it  is  your  duty  to  render  a  ver- 
dict in  favor  of  the  defendant.  This  is  a  question  of  law  alto- 
gether, and  if  there  is  any  error  upon  the  part  of  the  court  we 
may  have  an  opportunity  to  review  our  action  and  further  con- 
«  aider  the  matter.  At  any  rate,  an  error  of  this  kind  can  readily 
be  corrected  and  no  injury  done  to  either  party."  [8] 

Plaintiff's  points  were  as  follows : 

"1.  Under  the  evidence  the  title  to  the  premises  was  in  the 
plaintiff  at  the  time  the  trespass  was  committed,  and  tlie  plaii>- 
tiff  was  in  possession  of  the  same.     Answer :  Refused."  [1] 

"  2.  Defendants  have  failed  to  show  any  title  which  would 
justify  them  in  entering  upon  the  lands  of  the  plaintiff  and  in 
removing  the  coal  therefrom.     Answer:  Refused."  [2] 

"  3.  The  defendants  having  admitted  that  they  knew  they 
were  taking  the  coal  under  the  Lewey  premises,  and  that  othei-s 
than  W.  J.  Hitchman  were  in  possession  of  the  same  and  oper- 
ating a  facing  mill  thereon,  the  defendants  are  liable  to  the 
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plaintiff  in  three  times  the  value  of  the  coal  taken  by  the  defend- 
ants and  converted  to  their  own  use.     Answer :  Refused."  [3] 

"  4.  We  instruct  you  as  a  matter  of  law  that  the  injuries  to 
the  plaintiff's  property  by  reason  of  the  taking  of  the  plaintiff*s 
coal  by  the  defendant,  if  any,  were  permanent  in  their  character, 
and  the  proper  measure  of  damage  is  the  difference  in  the  value 
of  the  property  before  and  after  the  injuries  were  inflicted. 
Answer:  Refused."  [6] 

^^  5.  We  instruct  you  that  the  trespass  complained  of  amounts 
to  a  secret  fraud,  and  the  statute  of  limitations  does  not  begin 
to  run  until  the  fraud  is  discovered.     Answer :  Refused."  [6] 

^^  6.  The  injury  complained  of  being  a  pure  tort,  the  plaintiff 
was  not  bound  to  know  when  his  land  was  undermined ;  and 
the  statute  of  limitations  will  not  operate  in  favor  of  the  defend- 
ant until  six  years  have  elapsed  from  the  discovery  by  the 
plaintiff  of  the  injuiy  done.     Answer:  Refused."  [7] 

Verdict  and  judgment  for  defendant.     Plaintiff  appealed. 

Errors  assigned  were  (1-7,  8)  above  instruction,  quoting  it. 

V.  E.  Williams,  A.  if  Sloan,  W.  Jl.  Griffith  and  Atkinsim 
^  Peoples  with  him,  for  appellant. — The  statute  should  not 
begin  to  run  from  the  commission  of  the  act,  but  only  from  the 
time  of  its  discovery :  Mitchell  v.  Buffington,  10  W.  N.  C.  861. 

The  law  is  not  so  tenderly  solicitous  about  the  interests  of 
tort-feasors  as  to  presume  that  the  injured  party  had  notice  of 
their  wrongful  acts  when  in  fact  he  had  none :  Byles  on  BiUs, 
183 ;  Lord  v.  Goddard,  13  Howard,  211 ;  2  Pareon  on  Con- 
tracts, 769 ;  1  Story  Eq.,  sec.  186 ;  Fenner  v.  Dickey,  1  Flip- 
pen,  36 ;  Anderson's  Law  Die.  (Fraud). 

When  there  has  been  no  negligence  on  the  part  of  the  plain- 
tiff in  coming  to  the  knowledge  of  the  fraud,  and  when  tiie 
fraud  has  been  concealed,  or  is  of  such  a  character  as  to  have 
concealed  itself,  the  statute  does  not  begin  to  run  until  the 
fraud  is  discovered :  Bailey  v.  Glover,  21  Wall.  347 ;  U.  S.  v. 
Beebe,  127  U.  S.  347  ;  Angell  on  Lim.  25 ;  Gandolfo  v.  Hood, 
1  Pears.  269;  Hamilton  v.  Hamilton,  18  Pa.  20 ;  Funk  v.  Smith, 
66  Pa.  27 ;  Wheatley  v.  Baugh,  25  Pa.  528  ;  Riddle  v.  Murphy, 
7  S.  &  R.  280 ;  McDowell  v.  Potter,  8  Pa.  189;  Bank  v.  Fora- 
ter,  8  W.  16 ;  Pennock  v.  Freeman,  1  W.  401 ;  Ferris  v.  Hen- 
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dorson,  12  Pa.  49 ;  Jones  v.  Conoway,  4  Y.  109 ;  City  v.  Brown, 
19  Phila.  379 ;  Hughes  v.  Bank,  110  Pa.  428  ;  Morgan  v.  Ten- 
er,  83  Pa.  806 ;  Wickersham  v.  Lee,  83  Pa.  416 ;  Colliery  Co. 
V.  Mitchell,  L.  R.  11  App.  Cases,  127 ;  13  Am.  &  Eng.  Ency. 
of  Law,  723 ;  Jones  v.  Wagner,  66  Pa.  429 ;  Horner  v.  Wat- 
son, 79  Pa.  242 ;  Coleman  v.  Chadwick,  80  Pa.  81 ;  Carlin  v. 
ChappeU  101  Pa.  848 ;  Williams  v.  Hay,  120  Pa.  486. 

James  S.  Moarhead^  John  B,  Head  with  him,  for  appellee. — 
All  the  cases  seem  to  require  either  an  averment  of  fi*aud  in 
the  narr,  or  a  replication  setting  it  up,  when  the  statute  of  lim- 
itations is  pleaded:  Harrisburg  Bank  v.  Forster,  8  Watts,  12; 
Ferris  v.  Henderson,  12  Pa.  49;  Mitchell  v.  BufBngton,  10  W. 
N.  C.  361 ;  Binney  v.  Brown,  116  Pa.  169. 

In  Owen  v.  Western  Saving  Fund,  97  Pa.  47,  which  was  an 
action  for  a  false  certificate  of  search,  it  was  held  that  the  statute 
ran  from  the  date  of  the  certificate  and  not  from  the  develop- 
ment of  the  damage. 

In  Sankey  v.  McElevey,  104  Pa.  265,  it  was  held  that  the 
relation  of  debtor  and  creditor  is  not  one  of  trust  and  confi- 
dence, so  as  to  make  it  the  duty  of  the  debtor  to  disclose  the 
fact  or  amount  of  his  indebtedness,  and  that  mere  silence  or 
concealment  will  not  toll  the  running  of  the  statute  of  limita- 
tions. 

The  courts  have  always  viewed  with  favor  the  statutes  reg- 
ulating the  limitations  of  actions. 

Opinion  by  Mr.  Justice  Williams,  March  11, 1895 : 
The  legal  question  on  which  this  appeal  depends  is  beset  with 
difficulty.  The  interests  to  be  affected  by  it  must  increase  in 
magnitude  as  the  value  of  the  minerals,  in  which  this  state 
abounds,  increases.  It  is  not  directly  ruled  by  any  of  our  own 
cases  and  we  are  at  liberty  to  treat  it  as  a  question  of  first 
impression.  The  facts  are  not  in  dispute.  The  plaintiff  is  the 
owner  in  fee  simple  of  a  lot  of  land  lying  in  the  outskirts  of 
the  borough  of  Connellsville  containing  about  one  acre  and  a 
quarter.  This  lot  is  underlaid  with  coal  which  has  not  been  sev- 
ered from  the  surface  by  lease  or  sale  and  which  the  plaintiff 
has  made  no  effort  to  mine  or  remove.  The  defendant  com- 
pany owns  a  considei*able  body  of  coal  lands  in  the  same  neigh- 
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borhood  which  adjoins  and  practically  surrounds  the  plaintiff's 
land,  and  is  engaged  in  mining  and  removing  its  coal  through 
openings  upon  its  own  lands. 

In  1884  in  the  progress  of  its  mining  operations  the  defend- 
ant company  made  an  opening  or  passageway  through  the  plain- 
tiff's coal  under  one  corner  of  his  lot,  which  was  from  seventy- 
five  to  one  hundred  feet  in  length,  about  six  feet  in  height,  and 
eight  to  nine  feet  wide.  The  coal  removed,  amounting  to  more 
than  four  thousand  bushels,  wm  brought  to  the  surface  through 
the  defendant's  pits  or  openings  on  its  own  lands  and  used  or 
disposed  of  as  its  own.  The  plaintiff  had  no  knowledge  of  the 
trespass  upon  him  or  the  removal  of  his  coal  and  no  mean's  of 
knowledge  within  his  reach.  In  1891,  some  seven  years  after 
his  coal  was  taken,  as  he  alleges,  he  first  became  aware  of  his 
loss.  In  the  following  year  he  brought  this  action,  and  is  met 
with  the  statute  of  limitations  as  a  defence.  The  contention  is 
that  it  began  to  run  in  1884  when  the  coal  was  taken  and  had 
barred  his  remedy  one  year  before  he  knew  that  a  cause  of 
action  had  accrued.  The  court  below  so  ruled.  The  correct- 
ness of  this  ruling  is  the  only  question  now  to  be  considered. 
When  did  the  statute  begin  to  run  ?  The  general  rule  is,  as  stated 
by  the  learned  trial  judge,  that  it  begins  to  run  from  the  act  done, 
but  this  is  not  of  univei'sal  application.  The  statute  makes  cer- 
tain exceptions.  As  to  all  persons  who  may  be  when  the  cause 
of  action  accrues  "within  the  age  of  t^venty-one  years,  femme 
covert,  non  compos  mentis,  imprisoned,  or  beyond  sea,*'  it  is 
provided  that  the  statute  shall  not  begin  to  run  until  such  dis- 
ability ceases.  In  1842  a  supplementary  statute  restrained  the 
running  of  the  limitation  still  further  so  as  to  include  a  resi- 
dent plaintiff  laboring  under  no  disability  whatever,  if  the  defend- 
ant debtor  or  wrongdoer  should  be  beyond  sea  when  the  cause 
of  action  arose.  As  to  such  a  plaintiff  the  running  of  the  stat- 
ute does  not  begin  until  the  return  of  the  debtor  or  trespasser 
to  this  country  so  that  proceedings  against  him  become  possi- 
ble. It  is  easy  to  see  that  the  mischief  which  the  statute  was 
intended  to  remedy  was  delay  m  the  assertion  of  a  legal  right 
which  it  was  practicable  to  assert. 

The  remedy  provided  was  a  denial  of  process  to  one  who 
had  slumbered  for  six  years  during  which  process  was  within 
his  reach.     The  cases  in  which  this  denial  would  work  a  posi- 
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tive  and  an  apparent  hardship,  so  far  as  they  were  foreseen  by 
the  lawmakers,  were  provided  for  by  the  exceptions  to  which 
we  have  referred  and  by  the  act  of  1842.  These  have  been 
extended  by  the  courts  so  as  to  include  other  cases  which,  while 
not  within  the  letter  of  the  statute,  were  held  to  be  within  the 
spirit  of  the  proviso.  Thus  it  was  held  in  Hall  v.  Vandergrift, 
8  Binney,  874,  that  "  It  is  the  spirit  of  the  statute  of  limitations 
to  allow  twenty-one  years  from  the  time  that  a  person  might 
make  entiy  on  land  and  support  an  action  "  before  taking  away 
his  remedy.  For  this  reason  it  was  decided  that  it  did  not  run 
against  one  who  had  a  possibility  of  title  but  no  present  right 
of  entry.  Again  it  was  held  that  when  the  plaintiff  had  been 
kept  in  ignorance  of  his  rights  by  fraudulent  practices  on  the 
part  of  the  defendant  the  statute  did  not  b^n  to  run  against 
him  until  discovery  of  the  fraud. 

The  earliest  case  I  have  found  in  which  the  courts  of  this 
state  applied  this  doctrine  in  a  common  law  action  is  Jones  v. 
Reese's  Executora,  found  in  Smith's  Laws,  vol.  1,  page  80. 
The  case  was  tried  at  circuit  before  Yates  and  Smith,  justices. 
It  appeared  that  Reese  had  sold  a  negro  to  Jones  in  1786  alleg- 
ing him  to  be  a  slave.  The  negix)  was  in  fact  a  free  man  but 
had  been  kept  in  ignorance  of  it  by  the  fraudulent  practices  of 
Reese.  He  discovered  the  fraud  and  his  own  freedom  in  1801, 
and  brought  an  action  against  Jones  for  the  purpose  of  having 
his  freedom  established  in  a  court  of  law  and  of  recovering 
damages  for  his  deprivation  of  it.  He  recovered.  Jones  then 
brought  an  action  against  Reese  to  recover  the  price  paid 
for  the  negro  some  sixteen  years  before,  and  for  damages. 
Reese  set  up  the  statute  of  limitations.  The  court  refused  to 
sustain  the  plea  giving  as  a  reason  therefor  that  "  whenever 
there  is  a  fi-aud  the  act  of  limitations  is  no  plea  unless  the  fraud 
be  discovered  within  the  time ; "  that  is,  within  the  time  fixed 
by  the  statute,  or  six  years  before  suit  brought.  To  make  this 
entirely  clear  it  was  added  that  "  while  the  slavery  of  the  negro 
was  uncontested  the  plaintiff  had  no  ground  to  suppose  he  had 
been  injured  or  deceived,  but  when  he  obtained  his  liberty  in  a 
due  courae  of  law  the  plaintiff's  cause  of  action  accrued  against 
the  defendants."  This  rule  was  applied  in  an  action  of  eject- 
ment in  Thompson  et  al.  v.  Smith,  7  S.  &  R.  209,  and  was 
stated  by  Tilghman,  C.  J.,  at  page  214,  as  follows :  "  After  the 
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discovery  of  the  fraud  a  man  has  a  right  to  avail  himself  of  the 
statute ;  but  so  long  as  the  fraud  is  unknown,  pending  the 
concealment  of  the  fraud,  the  statute  ought  not  to  run.  The 
discovery  of  the  fraud  gives  a  new  cause  of  action."  This  rule 
has  long  been  applied  in  equity  where  two  good  reasons  are 
given  for  it.  The  first  is  that  it  would  be  inequitable  to  per- 
mit a  defendant  to  profit  by  his  own  fraud.  The  other  is  that 
one  who  cannot  assert  his  right,  because  the  necessary  knowl- 
edge is  improperly  kept  fi*om  him,  is  not  within  the  mischief 
the  statute  was  intended  to  remedy,  but  is  within  the  spirit  of 
the  proviso  that  restrains  its  operation.  Courts  of  equity  go 
a  step  further  still,  and  decline  to  apply  the  statute  where  the 
plaintifiF  neither  knew,  nor  had  reasonable  means  for  knowing, 
of  the  existence  of  a  cause  of  action.  But  if  the  cause  of  ac- 
tion be  known,  or  might  have  been  known  by  the  exercise  of 
vigilance  in  the  use  of  means  within  reach,  equity  follows  the 
law  and  applies  the  statute :  Hamilton  v.  Hamilton's  Exrs.,  18 
Pa.  20;  Neeley's  and  Cozad's  Appeals,  85  Pa.  38jU-^ere 
ignorance  will  not  prevent  the  running  of  the  statute  in  equity 
any  more  than  at  law;  but  there  is  no  reason,  renting  on  gen- 
eral principles,  why  ignorance  that  is  the  result  of  the  defend- 
ant's conduct,  and  not  of  the  stupidity  or  negligence  of  the 
plaintiff,  should  not  prevent  the  running  of  the  statute  in  favor 
of  the  wrongdoer.  /  It  seems  to  be  the  general  doctrine  in  courts 
of  law  that  the  plaintiff  is  bound  to  know  of  an  invasion  of  the 
surface  of  his  close.  The  fact  that  his  land  is  a  forest  and  that 
the  defendant  goes  into  its  interior  to  trespass  by  the  cutting 
of  timber,  does  not  relieve  against  its  operation.  What  is 
plainly  visible  he  must  see  at  his  peril,  unless  by  actual  fraud 
his  attention  is  diverted  and  his  vigilance  put  to  sleep.  But 
ought  this  rule  to  extend  to  a  subterranean  trespass  ?  The 
surface  is  visible  and  accessible.  The  owner  may  know  of  its 
condition  without  ti*espassing  on  others  and  for  that  reason  he 
is  bound  to  know.  The  interior  of  the  earth  is  invisible  and 
inaccessible  to  the  owner  of  the  surface  unless  he  is  engaged 
in  mining  operations  upon  his  own  land ;  and  then  he  can  reach 
no  part  of  his  own  coal  stratum  except  that  which  he  is  actually 
removing.  If  an  adjoining  landowner  reaches  the  plaintiff's 
eoal  through  subterranean  ways  that  reach  the  surface  on  his 
own  land  and  are  under  his  actual  control,  the  vigilance  the 
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law  requires  of  the  plaintiff  upon  the  surface  is  powerless  to 
detect  the  invasion  by  his  neighbor  of  the  coal  one  hundred 
feet  under  the  surface. 

The  case  at  bar  affords  an  excellent  illustration  of  ignorance 
due  to  the  defendant's  conduct  and  without  fault  on  the  part 
of  the  plaintiff.  The  defendant  was  mining  its  own  coal 
through  its  own  shafts  or  drifts  opened  on  its  own  lands.  In 
the  course  of  its  operations  and  for  its  own  convenience  it 
pushed  an  entry  or  passage  under  the  plaintiff^s  lands  and 
appropriated  the  coal  removed  therefrom.  It  was  bound  to 
know  its  own  lines  and  keep  within  them.  If  by  mistake  or 
for  any  other  reason  it  did  invade  the  minei-al  estate  of  another 
and  remove  and  appropriate  the  coal  therefrom,  good  conscience 
required  that  it  should  disclose  the  fact  and  pay  for  the  coal 
taken.  Its  failure  to  do  this  is  in  its  effects  a  fraud  upon  the 
injured  owner,  and  if  he  has  no  knowledge  of  the  trespass  and 
no  means  of  knowledge,  such  a  fraud  whether  it  be  called  con- 
structive or  actual  should  protect  him  from  the  running  of  the 
statute.  We  have  felt  consti-ained  to  recognize  the  suscepti- 
bility of  land  to  division  into  as  many  estates  in  fee  simple  as 
there  are  strata  that  make  up  the  earth's  crust,  and  to  protect 
the  ownei's  of  these  separate  estates  from  each  other.  Thus 
the  possession  of  one  who  has  a  title  to  the  sui'face  only  does 
not  extend  to  or  affect  any  subjacent  estate.  The  occupancy 
of  a  coal  stratum  for  more  than  twenty-one  yeai's  will  not  give 
title  to  the  surface  above  it,  or  the  oil  or  gas  stratum  below  it. 
The  law  does  not  require  impossibilities.  It  recognizes  natu- 
ral conditions,  and  the  immutability  of  natural  laws.  The 
owner  of  the  surface  cannot  see,  and  because  he  cannot  see 
the  law  does  not  require  him  to  take  notice  of  what  goes  on  in 
the  subterranean  estates  below  him  with  which  he  has  no  com- 
munication through  openings  within  his  inclosures  or  under  his 
control.  On  the  other  hand,  one  who  is  in  possession  of  a  lower 
stratum  is  not  bound  to  know,  nor  can  he  be  affected  by,  what 
is  going  on  upon  the  surfiice  above  him  or  in  a  still  lower  estate 
under  his  feet.  The  owner  of  each  stratum  must  however  take 
notice  of  what  affects  his  own  estate,  so  far  as  he  is  in  posses- 
sion of  or  has  access  to  it.  In  the  case  befoi*e  us  no  severance 
of  the  coal  from  the  surface  has  taken  place.  The  title  of  the 
plaintiff  extends  from  the  surface  to  the  center ;  but  actual  pos- 
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session  is  confined  to  the  surface.  Upon  the  surface  he  moat 
be  held  to  know  all  that  the  most  careful  observation  by  him 
self  and  his  employees  could  reveal,  unless  his  ignorance  is 
induced  by  the  fraudulent  conduct  of  the  wrongdoer.  But  in 
the  coal  veins  deep  down  in  the  earth  he  cannot  see.  Neither 
in  person  nor  by  his  servants  or  employees  can  he  explore  their 
recesses  in  search' for  an  intruder.  If  an  adjoining  owner  goes 
beyond  his  own  boundaries  in  the  course  of  his  mining  opera 
tions  the  owner  on  whom  he  entera  has  no  means  of  knowledge 
within  his  reach.  Nothing  short  of  an  accui'^te  survey  of  the 
interior  of  his  neighboi*s*  mines  would  enable  him  to  ascertain 
the  fact.  This  would  I'equire  the  services  of  a  competent  mining 
engineer  and  his  assistants,  inside  the  mines  of  another,  which  he 
would  have  no  right  to  insist  upon.  To  require  an  owner  under 
such  circumstances  to  take  potice  of  a  trespass  upon  his  under- 
lying coal  at  the  time  it  takes  place  is  to  require  an  impossibil- 
ity ;  and  to  hold  that  the  statute  begins  to  run  at  the  date  of  the 
trespass  is  in  most  cases  to  take  away  the  remedy  of  the  injureil 
party  before  he  can  know  that  an  injuiy  has  been  done  him.  A 
result  so  absurd  and  so  unjust  ought  not  to  be  possible. 

In  the  English  courts  this  question  has  arisen  quite  fre- 
quently. The  old  rule  applied  in  the  coui*ts  of  law  was  that 
the  statute  might  be  successfully  pleaded  as  running  from  the 
date  of  the  trespass.  In  the  coui-ts  of  equity  where  an  account 
tor  the  coal  that  has  been  taken  was  asked  for  it  was  applied 
only  from  the  discovery  of  the  trespass:  McSwinny  on  Mines, 
548;  see  also,  Hovenden  v.  Lord  Armsley,  2  Sch.  &  L.  634. 
If,  after  discovery,  or  tlie  happening  of  any  circumstance  cal- 
culated to  put  the  owner  on  notice,  he  slept  on  his  right  till 
the  statutoiy  period  had  expired  he  nvas  held  bound  by  tiie 
statute  in  equity  precisely  as  he  would  have  been  at  law.  If 
he  knew,  or  if  by  the  exercise  of  reasonable  care  he  might  have 
known  of  the  trespass,  the  statute  ran  from  the  discovery,  or 
the  time  when  discovery  could  have  been  made.  Bainbridge 
on  Mines,  515,  516.  It  was  against  good  conscience  to  permit 
one  who  had  taken  the  pi-operty  of  another  without  the  owner's 
knowledge,  and  who  had  failed  to  disclose  or  to  account  for 
what  he  had  taken,  to  avail  himself  of  the  statute  while  the 
owner  remained  in  ignomnce  of  his  loss.  When  compensation 
was  sought  by  means  of  a  bill  for  an  account  it  was  held  that 
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the  statute  began  to  run  at  the  time  of  discovery  regardless  of 
the  time  of  taking.     The  same  question  was  also  encountered  in 
actions  to  recover  for  injuries  done  on  the  surface  by  subsi- 
dence due  to  the  withdrawal  of  support.     When  the  action  was 
trespass,  it  was  generally  held  that  the  statute  ran  from  the 
date  of  the  removal  of  the  support  which  was  the  trespass  to 
which  the  injury  was  due ;  but  when  the  action  was  case  the 
subsidence  was  treated  as  the  consequence  of  the  wrongful 
removal  of  the  coal  or  other  underlying  stratum,  and  the  dam- 
ages suffered  as  consequential.     The  happening  of  the  injury 
was  upon  this  ground  held  to  give  a  cause  of  action  against 
which  the  statute  would  run  only  from  its  date.     The  removal 
of  the  supports  might  not  be  known  to,  or  be  discoverable  by, 
the  owner  of  the  surface  until  the  subsidence  revealed  it ;  and 
unless  the  injury  consequential  to  the  trespass  could  be  treated 
as  creating  a  cause  of  action,  in  most  cases  redress  for  a  sub- 
stantial injury  would  be  denied  altogether:  84  L.  J.  Q.  B.  181 ; 
Backhouse  v.  Bonomi,  9  H.  L.  Cas.  603 ;  Smith  v.  Thackemh, 
15  Am.  Law  Reg.  (N.  S.  vol.  5)  761  and  note.     The  reason  for 
the  distinction  exists  in  the  nature  of  things.     The  owner  of 
land  may  be  present  by  himself  or  his  servants  on  the  surface  of 
his  possessions  no  matter  how  extensive  they  may  be.     He  is  for 
this  reason  held  to  be  constinictively  present  wherever  his  title 
extends.     He  cannot  be  present  in  the  interior  of  the  earth. 
No  amount  of  vigilance  will  enable  him  to  detect  the  approach 
of  a  trespasser  who  may  be  working  his  way  through  the  coal 
seams  underlying  adjoining  lands.     His  senses  cannot  inform 
him  of  the  encroachment  by  such  trespasser  upon  the  coal  that 
is  hidden  in  the  rocks  under  his  feet.     He  cannot  reasonably 
be  held  to  be  constructively  present  where  his  presence  is  in 
the  nature  of  things  impossible.     He  must  learn  of  such  a  tres- 
pass by  other  means  than  such  as  aie  within  his  own  control, 
und  until  these  come  within  his  reach  he  is  necessarily  ignorant 
of  his  loss.     He  cannot  reasonably  be  required  to  act  until 
knowledge  that  action  is  needed  is  possible  to  him.     We  are 
disposed  to  hold  therefore  that  the  statute  runs  against  an 
injury  committed  in  or  to  a  lower  stratum  from  the  time  of 
actual  discovery,  or  the  time  when  discovery  was  reasonably 
possible.     But  it  is  enough  for  the  purposes  of  this  case  to  hold 
that  inasmuch  as  equity  is  administered  in  this  state  through 
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the  common  law  forms  of  action,  the  plaintiff  need  not  be 
turned  out  of  a  court  of  law  in  order  to  be  admitted  at  the 
equity  side  of  the  same  court.  He  may  not  be  entitled  to  statu- 
tory damages  but  he  is  entitled  to  compensation  in  the  same 
manner  that  he  would  have  been  on  a  bill  for  an  account.  For 
this  purpose  the  equitable  rule  that  the  statute  shall  run  only 
from  discovery,  or  a  time  when  discovery  might  have  been 
jnade,  should  be  applied  by  coui*ts  of  law.y  It  follows  that  the 
judgment  in  this  case  must  be  reversed  and  a  new  trial  had  in 
which  the  jury  should  be  instructed  that  while  the  statute  may 
be  available  as  against  the  penal  consequences  of  the  trespass, 
it  is  not  available  as  a  defence  against  payment  for  the  coal 
actually  taken  and  converted  to  the  use  of  the  defendant  The 
statute  will  run  against  a  claim  for  compensation  from  the  time 
the  existence  of  the  claim  was,  or  might  have  been,  known  to 
the  plaintiff,  the  owner  and  occupier  of  the  surface. 

The  judgment  is  reversed  and  a  ventre  facias   de  novo 
awarded. 

MiTGHELL,  J.,  dissents. 


J.  M.  Haugbt  et  al.  v.  George  M.  Irwin  et  ux.. 

Appellants. 

John  Bradley  et  al.  'v.  George  M.  Irwin  et  ux., 
Appellants. 

EquUy^Beceiver^Preliminary  injuncHon-~Supersedea8. 

An  order  appointing  a  temporary  reoeiver  is  an  adjanct  to  the  prelimi- 
nary injunction  granted  at  the  same  time,  and  legally  a  part  of  it.  Both 
are  interlocutory,  and  the  right  of  appeal  therefrom  depends  on  the  act 
of  February  14,  1866,  P.  L.  28,  which  expressly  provides  that  it  shall  not 
be  a  supersedeas. 

Equity—Jurisdiction — IhUy  to  obey  order  of  court— Books, 
Where  a  bill  in  equity  avers  that  the  defendant  had  received  die  money 
of  the  complainant  for  investment  in  specified  ways,  and  that  he  had 
failed  to  so  apply  the  money,  and  had  stopped  payment,  and  absoonded, 
the  complainant  is  entitled  to  discovery  and  account,  and  the  jar^adictioa 
of  tho  court  attaches  for  such  purposes. 
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If  in  such  a  case  the  court  grants  a  preliminary  injunction  and  appoints 
a  temporary  receiver,  with  power  to  take  possession  of  the  defendant's 
books,  defendant  has  no  right  to  refuse  to  deliyer  the  books,  on  the  gi*ound 
that  the  court  was  without  jurisdiction  by  reason  of  an  improper  joinder 
of  parties,  or  because  the  bill  was  based  upon  a  wagering  contract.  His 
remedy  is  to  apply  for  a  special  order  of  supersedeas. 

In  such  a  case  the  court  will  make  an  order  that  the  examination  of  the 
books  shall  be  stnctly  confined  to  the  legitimate  needs  of  the  case,  so 
that  the  interests  of  persons  not  involved  in  the  case  may  be  protected 
from  unnecessary  scrutiny. 

Argued  Jan.  7, 1896.  Appeals,  Nos.  46  and  60,  Oct.  T.,  1894, 
by  defendants,  from  decrees  of  C.  P.  No.  2,  Allegheny  Co., 
Nos.  821  and  888,  Jan.  T.,  1895,  granting  an  injunction  against 
defendants,  and  appointing  a  receiver  and  attaching  defendant 
for  contempt.  Before  Sterrbtt,  C.  J.,  Grbbn,  Williams, 
McCoLLUM,  Mitchell,  Dean  and  Fell,  JJ.    Affirmed. 

Bill  in  equity  for  an  account  and  discovery. 

The  bill  averred  that  defendant,  falsely  pretending  to  conduct 
a  legitimate  banking  and  brokerage  business  in  the  city  of 
Pittsbui-g,  had  procured  plaintiffs  and  a  large  number  of  other 
persons  to  intrust  large  sums  of  money  to  him  professedly  as 
agent  for  the  investment  thereof  in  the  buying  and  selling  of 
gmin,  but  with  the  real  purpose'of  converting  such  moneys  to 
his  own  use.  The  bill  further  averred  that  defendant  had 
failed  to  use  the  moneys  for  the  purposes  for  which  they  were 
intrusted  to  him,  and  that  he  had  stopped  payment  and  ab- 
sconded. The  bill  prayed  for  an  injunction,  for  the  appoint- 
ment of  a  receiver,  for  discovery,  and  for  an  account. 

The  court  granted  a  preliminary  injunction,  and  appointed 
a  temporary  receiver.  The  receiver  was  authorized  to  take 
into  his  possession  all  the  property  of  defendant,  including 
writings  and  books  relating  to  the  business  carried  on  by  defend- 
ant. Defendant  refused  to  deliver  his  books,  and  an  order  was 
made  committing  him  for  contempt.  After  the  defendant  was 
lodged  in  jail,  one  of  the  justices  of  the  Supreme  Court  made 
an  order  that  the  appeals  taken  by  him  should  operate  as  a  super- 
sedeas, and  that  defendant  should  be  released  on  entering  secu- 
rity. 

Errors  assigned  were  (1)  in  granting  preliminary  injunction ; 
(2,  8)  in  appointing  a  receiver ;  (4,  6)  orders,  committing  dfr 
fendiant  for  contempt. 
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J,  S,  Ferffuson^  Meed  of  Knox  ^  Reed^  and  E.  J.  Patterson^  JB. 
(t.  Ferguson^  John  S.  Rohh^  8r.^  and  Thomas  M»  Marshall^  Sr.^  with 
them  for  appellant. — The  conti-act  referred  to  in  the  bill  was 
that  of  dealing  in  wagering  contracts :  Irwin  v.  WiUiar,  110  U. 
S.  499 ;  North  v.  Phillips,  89  Pa.  250 ;  Kirkpatrick  v.  Bonsall, 
72  Pa.  155 ;  Brua's  Ap.,  55  Pa.  294 ;  Rhodes  v.  Sparks,  6  Pa. 
473 ;  Hippie  v.  Rice,  28  Pa.  406 ;  Fai-eira  v.  Gabell,  89  Pa.  89; 
Dickson  v.  Thomas,  97  Pa.  278 ;  Smith  v.  Kammerer,  152  Pa. 
98 ;  Stewart  v.  Parnell,  147  Pa.  523 ;  Higgins  v.  McCrea,  116 
U.  S.  671 ;  White  v.  Barber,  123  U.  S.  892 ;  Pearce  v.  Rice, 
142  U.  S.  28;  Watte  v.  Costello,  40  111.  App.  807;  Locke  v. 
Towler,  41  111.  App.  66;  C.  C.  C.  &  I.  R.  R.  v.  Closser,  126 
Ind.  848;  Schmueckle  v.  Waters,  125  Ind.  265;  Thome  v. 
Travelers  Ins.  Co.,  80  Pa.  15;  Peters  v.  Grim,  149  Pa.  163; 
McNaughton  Co.  v.  Haldeman,  160  Pa.  144 ;  Wolcott  v.  Heath, 
78  111.  438;  Wheeler  v.  McDermid,  36  111.  App.  179;  White 
V.  Barber,  123  U.  S.  392;  Pearce  v.  Rice,  142  U.  S.  28. 

We  contend  that  the  appellant  should  not  have  been  arrested 
and  that  he  was  not  in  contempt  for  many  reasons :  (1)  Be- 
cause the  court  had  no  jurisdiction  to  make  the  deci-ee  which 
was  the  basis  for  Mr.  Bailey's  demand ;  (2)  that  the  appeals 
operated  as  a  supersedeas ;  the  order  granting  the  injunction 
and  appointing  a  receiver  was  a  unit :  Schlecht's  Ap.,  60  Pa, 
172;  Appeal  N.  B.  &  N.  C.  R.  R.  Co.,  105  Pa.  22. 

With  reference  to  the  deliveiy  of  the  books  to  the  receiver 
this  may  be  said :  If  the  cases  had  been  proceeded  with  regu- 
larly neither  could  Mr.  Irwin  have  been  called  by  the  plaintiffs 
to  testify  on  bills  such  as  these  nor  could  they  have  compelled 
him  to  produce  his  books  and  papers  to  sustain  the  allegations 
of  the  bills.  He  could  not  be  compelled  to  testify  against  him- 
self, and  for  the  same  reason  he  cannot  be  compelled  to  aid  in 
his  own  conviction  by  the  production  of  his  books  and  papers: 
Boyle  V.  Smitliman,  146  Pa.  255 ;  Osborn  v.  Bunk,  154  Pa.  184. 

H.  L.  Ooehring^  Geo.  P,  Hamilton  with  him,  for  appellees, 
cited  on  the  question  of  wagering  contmcts :  McNaughton  Co. 
V.  Haldeman,  160  Pa.  144 ;  Petera  v.  Grim,  149  Pa.  163  ;  8  Am. 
&  Eng.  Enc.  of  Law,  1010 ;  Kirkpatrick  &  Lyon  v.  Bonsall,  72 
Pa.  155 ;  Repplier  v.  Jacobs,  149  Pa.  167 ;  Brua's  Ap.,  55  Pa. 
294;  North  v.  Phillips,  89  Pa.  250;  Ruchizky  v.  De  Haven, 
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97  Pa.  202 ;  Mechem  on  Agency,  sec.  526 ;  Norton  v.  Blinn, 
89  Ohio,  145;  Kiewert  v.  Rindskopf,  46  Wis.  481 ;  2  Lindley 
on  Tort,  552;  Patterson's  Ap.,  13  W.  N.  C.  154;  Morris  Run 
Coal  Co.  V.  Barclay  Coal  Co.,  68  Pa.  173 ;  Watson  v.  Murray, 
23  N.  J.  Eq.  257  ;  Knowles  v.  Haughton,  11  Ves.  168 ;  Ander- 
son V.  Powell,  44  la.  20;  Willson  v.  Owen,  30  Mich.  474, 
Harvey  v.  Varney,  98  Mass.  118 ;  Sykes  v.  Readon,  L,  R.  11 
Ch.  Div.  170 ;  Symes  v.  Hughes,  L.  R.  9  Eq.  475. 

On  the  question  of  equity  jurisdiction:  Appeal  of  Brush 
Electric  Co.,  114  Pa.  574;  Adams's  Ap.,  113  Pa.  449  ;  Drake 
V.  Lacoe,  157  Pa.  17 ;  Shillito  v.  Shillito,  160  Pa.  167 ;  Pom- 
eroy  on  Eq.  Juris.,  sees.  179,  180 ;  Williamson's  Case,  26  Pa.  9  ; 
Holden  v.  McMackin,  1  Parsons'  Equity  Cases,  270 ;  Beach  on 
Receivei-s,  sees.  43, 198;  Russell  v.  East  Anglian  Ry.,  3  Mac. 
&  G.  104 ;  Griffith  v.  Griffith,  2  Ves.  Sr.  400. 

2>.  B,  Maxwell  and  M,  A.  Woodward^  for  appellees,  cited  on 
the  question  of  wagering  contracts:  Pickering  v. Cease,  79  111. 
829;  Miller  V.  Bensley,  20  111.  App.  530;  Smith  v.  Bouvier, 
70  Pa.  325 ;  Corbett  v.  Underwood,  83  111.  330 ;  Rumsey  v. 
Berry,  65  Me.  570. 

HAUGHT  V.  IRWIN. 

Opinion  by  Mr.  Justice  Mitchell,  March  11, 1895 : 
The  order  appointing  a  temporary  receiver  was  an  adjunct 
to  the  preliminaiy  injunction,  and  legally  a  part  of  it:  Schlecht's 
Appeal,  60  Pa.  172.  Both  were  interlocutory,  and  the  right 
of  apj>eal  therefrom  depended  on  the  act  of  February  14,  1866, 
P.  L.  28,  which  expressly  provides  that  it  shall  not  be  a  super- 
sedeas. The  receiver  having  made  a  demand  for  the  appellant's 
books,  pursuant  to  the  order  of  court,  appellant  refused  to  de- 
liver them,  and  having  taken  an  appeal,  resisted  obedience  to 
the  order  on  the  ground  that  the  court  was  without  jurisdiction 
to  make  or  enforce  it.  Such  claim  cannot  be  maintained.  It 
is  true  that  where  a  court  is  absolutely  without  jurisdiction  of 
the  subject-matter,  as  if  this  bill  had  been  filed  in  the  orphans* 
court  or  the  oyer  and  terminer,  its  orders  and  decrees  are  nul- 
lities and  are  not  binding  on  anybody.  But  where  the  court 
has  jurisdiction  of  the  subject-matter,  it  is  not  for  any  litigant 
party  to  say  that  it  is  wrongly  exercised,  and  that  he  will  not 


Digitized  by  VjOOQ IC 


552         HAUGHT  et  al.  v.  IRWIN  et  ux.,  AppeUante. 

OpiDion  of  the  Court.  [166  Pa. 

obey.  It  is  his  duty  to  obey,  even  though  his  coutention  may 
ultimately  be  successful.  His  proper  remedy  for  any  threatened 
injury,  pending  the  appeal,  is  to  apply  to  this  court  for  a  spe- 
cial order  of  supersedeas. 

.  It  is  argued  with  great  earnestness  that  the  bill  sets  out  no 
case  for  jurisdiction  in  equity  because  first,  it  is  founded  on 
wagering  contracts ;  and  secondly,  because  the  parties  complain- 
ant have  no  joint  interest,  and  have  their  several  remedies  at 
law.  The  discussion  of  these  points  is  premature.  All  that  is 
before  us  now  is  the  prima  facie  jurisdiction  of  the  court  over 
the  subject-matter,  and  of  that  there  can  be  no  doubt.  Appel- 
lant received  the  money  of  the  complainants  for  investment  in 
specified  ways,  and  with  a  duty  to  account.  The  bill  charged 
that  the  money  had  not  been  so  applied,  and  that  the  defend- 
ant had  stopped  payment  and  absconded.  On  this,  the  com- 
plainants were  clearly  entitled  to  discovery  and  account,  and 
the  jurisdiction  of  the  court  attached  for  such  purposes.  It 
may  be  that  the  money  having  been  applied  in  accordance  with 
the  contract  of  deposit,  the  defendant  is  not  further  liable,  or 
it  may  be  that  the  use  contemplated  was  in  wagering  contracts 
which  are  illegal  and  will  not  support  an  action  even  by  igno- 
rant and  misguided  participants.  These  questions,  if  in  the 
case  at  all,  will  arise  on  the  final  healing.  We  express  no  opin- 
ion upon  them  now.  So  in  regard  to  the  joinder  of  numerous 
complainants  having  seveiul  interests,  it  is  sufiicient  at  present 
to  say  that  the  money  of  all  these  parties  was  to  be  used  to- 
gether by  their  common  agent  and  trustee.  Whose  money 
was  in  fact  so  used,  what  profits  or  losses  if  any,  were  made, 
and  in  what  proportions  due  to  the  difiFerent  parties,  were  ques- 
tions requiring  a  joint  investigation,  and  for  which  separate 
actions  at  law  afforded  no  adequate  remedy.  But,  as  already 
said,  these  mattei-s  are  presented  prematurely.  They  will  be 
discussed  and  decided  when  they  come  properly  before  us.  They 
are  touched  upon  now  only  to  show  that  the  court  in  enter- 
.taining  the  bill  and  making  its  ordei-s  thereon,  was  not  so  out- 
side of  its  jurisdiction,  as  to  justify  the  appellant  in  treating 
its  commands  as  nullities  and  refusing  to  obey  them. 

The  terms  of  the  injunction  and  appointment  of  the  receiver 
on  preliminary  hearing  were  somewhat  severe  and  drastic,  bat 
the  defendant  appeared  to  the  learned  court  as  an  absconder, 
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and  the  need  of  such  action  urgent.  We  cannot  say  that  its 
discretion  was  not  properly  exercised.  The  duty  of  the  re- 
ceiver is  primarily  to  collect  and  liold  the  assets  to  await  the 
final  determination  of  the  case.  In  so  doing  it  is  proper  and 
perhaps  necessary  that  he  should  have  access  to  the  books. 
But  the  books  presumably  contain  other  matters  that  are  not 
relevant  to  the  issues  of  the  case.  Disclosure  of  these  might 
indirectly  do  serious  injury  to  many  interests  not  involved  in 
the  present  contest,  and  not  in  fault  in  any  way  concerning  it. 
Such  interests  are  entitled  to  protection  from  unnecessary 
scrutiny,  and  especially  from  that  impertinent  intermeddling 
with  people's  private  affairs  which  the  public  press  so  often 
seeks  to  excuse  under  the  name  of  enterprise.  The  books  are 
at  present  in  the  hands  of  a  depositary,  under  the  order  of  this 
court  attached  to  the  allocatur  of  the  appeal,  and  they  are  now 
turned  over  to  the  custody  of  the  court  below  for  the  purposes 
of  this  case.  Both  pai-ties  will  be  entitled  to  access  to  them 
under  such  regulations  as  the  court  shall  prescribe.  The  opin- 
ion of  the  learned  judge  below  indicates  his  care  for  the  rights 
of  the  persons  interested,  and  his  view  that  no  list  of  deposit- 
ors should  be  published,  and  that  the  examination  of  the  books 
should  be  strictly  confined  to  the  legitimate  needs  of  the  case. 
It  would  be  well  for  the  sake  of  caution  that  such  restrictions 
should  be  formally  incorporated  in  the  orders  made  permitting 
access. 

Order  aflBrmed. 

BRADLEY  V.  IRWIN. 

Opinion  by  Mr.  Justice  Mitchell,  March  11, 1895: 
This  case  is  ruled  by  Haught  v.  Irwin,  opinion  fiied  here- 
with, and  for  the  reasons  there  given,  the 
Order  is  affirmed. 
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Tradesmen's  National  Bank,  Appellant,  r.  Indiana 
Bicycle  Co. 

Contract — Agreemejit  not  to  levy-^Estojypel, 

Where  some  of  the  goods  of  an  insolvent  debtor  are  sold  at  sheriff's 
sale  and  bought  in  by  certain  of  his  creditors  who  foim  a  company  to 
resell  them,  and  the  president  of  the  new  company  agrees  that  other 
goods  of  tlic  debtor  pledged  to  another  creditor  shall  bo  stored  in  the 
new  company's  store,  and  shall  not  bo  levied  upon,  another  creditor  cor- 
poration of  which  the  president  of  the  new  company  is  also  president, 
cannot  levy  upon  such  goods  so  as  to  defeat  the  rights  of  the  creditor  to 
whom  they  were  pledged. 

Argued  Jan.  9,  1895.  Appeal  No.  448,  Jan.  T.,  1894,  by 
plaintiff,  from  judgment  of  C.  P.  No.  4,  June  T.,  1892,  No.  452, 
refusing  to  take  off  nonsuit.  Before  Sterrett,  C.  J.,  Green, 
Williams,  McCollum,  Mitchell,  Dean  and  Fell,  JJ. 
Reversed. 

Sheriff's  interpleader. 

At  the  trial  it  appeared  that  on  September  19,1891,  T.  Henry 
Streeting  gave  to  the  Tradesmen's  National  Bank  the  following 
storage  receipt : 

••WAREHOUSE  RECEIPT. 

"Sweeting's  Storage  Warehouse, 

"815  Arch  Street. 

T.  W.  S.    i,  28,  92. 

"  Philadelphia,  September  19th,  1891. 
"  Received  from  Tradesmen's  National  Bank  the  merchandise 
described  below,  to  be  held  on  monthly  storage  from  date  hereof 
an^  to  be  delivered  on  the  oider  of  Tradesmen's  National  Bank 
only  on  return  of  this  certificate  and  payment  of  the  charges. 

Marks,  etc.  Descriptiox  of  Merchandise. 

Various.  Bicycles  and  bicycle  supplies,  of  a  cash  cost 

value  of  three  thousand  five  hundred  dol- 
lars (#3,500). 

T.  Henry  Sweeting. 
Storage  per  montli,  1  c. 
Labor,        .        .     1  c. 
Insurance,      .  $3,600  under  our  general  policies. 
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Indorsed. 

"Warehouse  receipt.  Sweeting's  Storage  Warehouse,  815 
Arch  street.  T.  W.  S.  4,28,92.  Philadelphia,  September  19, 
1891.  Merchandise.  Tradesmen's  National  Bank,  Philadel- 
phia. Please  deliver  the  within  merchandise  upon  payment  of 
all  charges.  Obligations  of  warehousemen  and  storekeepei-s, 
an  act  relating  to  goods,  wares,  and  merchandise  in  store  and 
in  transit,  and  to  make  receipts  and  bills  of  lading  therefor 
negotiable,  approved  March  28,  1870,  followed  by  sections  1, 
2,  3,  4,  6,  and  7  of  said  act." 

Sweeting  gave  the  receipt  to  the  bank  as  collateral  security 
for  an  obligation  of  suretyship  which  the  bank  entered  into  for 
him.  He  subsequently  borrowed  money  from  the  bank,  and 
authorized  the  bank  to  hold  the  receipt  as  part  collateral  for 
the  loan.  No  particular  bicycles  or  goods  seemed  to  have  been 
set  aside  for  the  purposes  of  the  receipt.  Shortly  after  issuing 
the  receipt  Sweeting  removed  his  bicycle  depot  from  639  Arch 
street  to  816  Arch  street,  and  at  the  latter  place  no  warehouse 
business  whatever  was  conducted  by  him. 

In  July,  1892,  Sweeting  failed  and  was  closed  out  by  the 
sheriff.  After  the  sale  a  number  of  execution  creditoi-s  who 
were  purchasers,  formed  what  was  known  as  the  Phoenix  Cycle 
Company,  Limited,  under  the  act  of  June  2, 1874,  and  employed 
Mr,  Sweeting  as  manager,  the  business  being  conducted  at  Mr. 
Sweeting's  former  place  of  business.  The  lease  of  the  building 
continued  in  the  name  of  Sweeting,  the  new  company  paying 
the  rental. 

Sweeting  did  not  notify  the  bank  that  the  goods  covered  by 
their  receipt  had  been  levied  upon,  but  after  the  levy  had  been 
made  he  told  Mr.  Smith  (who  was  not  only  chairman  of  the 
new  Phoenix  Cycle  Company,  but  also  president  of  the  Indiana 
Bicycle  Company,  the  present  defendant,  and  a  large  creditor 
of  Sweeting)  that  he  had  other  liabilities,  and  that  this  ware- 
house receipt  was  outstanding,  and  asked  peimission  to  bring 
into  the  store  of  the  Phoenix  Cycle  Company  certain  bicycles 
and  bicycle  supplies  which  he  had  in  other  places  to  meet  this 
obligation.  Mr.  Smith  replied,  "As  a  creditor  I  will  not  inter- 
fere with  those."  Sweeting  then  began  to  bring  into  the  store 
bicycles  and  bicycle  supplies.  Before,  however,  he  had  gotten 
in  goods  to  an  amount  large  enough  to  meet  this  warehouse 
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receipt,  Mr.  Smith,  on  behalf  of  his  company,  the  Indiana  Bicy- 
cle Company,  issued  an  alias  fi.  fa.,  and  levied  upon  them.  The 
bank  was  then  notified  of  this  levy,  and  at  once  claimed  the 
goods  under  their  warehouse  receipt.  Interpleader  proceedings 
were  then  taken  between  the  bank  and  the  Indiana  Bicycle 
Company,  and  upon  the  first  trial  of  the  issue  a  verdict  was 
rendered  in  favor  of  the  bank.  A  new  trial  was,  however, 
granted,  and  upon  the  second  trial  a  nonsuit  was  directed  by 
the  court. 

Error  asngned  was  refusal  to  take  off  nonsuit. 

Charles  Biddle^  Wm.  Rudolph  Smithy  with  him,  for  appellant 
— Sweeting  could  not  deny  his  own  receipt,  and  his  declaration 
could  not  defeat  the  claim  of  the  plaintiffs  in  this  proceeding: 
Widdall  V.  Garsed,  125  Pa.  868 ;  Brooks,  Miller  &  Co.  v.  Bank, 
16  W.  N.  C.  298. 

If  it  is  true  that  the  promise  made  by  the  defendant  com- 
pany through  their  president  not  to  touch  these  bicycles  was 
made  without  consideration  and  could  not  be  enforced  as  a 
contract,  it  nevertheless  should  have  been  submitted  to  the 
jury  whether  it  did  not  put  the  defendant  company  upon  notice : 
Stephens  v.  Gifford,  187  Pa.  228 ;  Rohland  v.  Rooke,  127  Pa. 
189;  2  Bigelow  on  Fraud,  389;  M'Biide  v.  McClelland,  6  W. 
&  S.  94;  Buckley  v.  Duff  &  Son,  114  Pa.  602;  Garrettson  v. 
Hackenburg,  144  Pa.  118;  Crawford  v.  David,  99  Pa.  579; 
Smith  V.  Crisman,  91  Pa.  428;  Clow  v.  Woods,  6  S.  &  R.  275; 
Craig's  Ap.,  77  Pa.  448;  McKibbin  v.  Martin,  64  Pa.  852; 
Evans  v.  Scott,  89  Pa.  186 ;  Renninger  v.  Spatz,  128  Pa.  524. 

If  we  consider  Sweeting  in  the  light  of  a  bailee,  he  comes 
within  those  cases  where  it  has  been  decided  a  sale  is  good 
against  creditors  within  delivery  of  possession,  a  symbolic  deliv- 
ery being  all  that  is  required,  for  the  reason  that  the  change 
of  title  does  not  leave  in  the  bailee  apparent  ownership  of  the 
goods:  Linton  v.  Butz,  7  Pa.  89;  Woods  v.  Hull,  81  Pa.  452; 
Stephens  v.  Gifford,  187  Pa.  282;  Janney  v.  Howard,  150  Pa. 
340. 

J.  Martin  Rommel^  for  appellee,  cited :  Stephens  v.  Gifford, 
137  Pa.  228. 
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Opinion  by  Mb.  Justice  Mitchell,  March  11, 1895: 
It  must  be  conceded  tbat  the  storage  receipt  was  not,  under 
the  evidence,  such  a  warehouse  receipt  as  gave  the  plaintiff  a 
complete  title  which  could  be  asserted  generally  against  a  cred- 
itor levying  on  the  goods.  But  this  case  depends  on  entirely 
different  principles.  The  goods  came  within  the  grasp  of  the 
defendants  in  reliance  on  their  promise  not  to  levy  upon  them. 
As  between  the  defendants  and  Sweeting  their  judgment  debtor 
this  promise  might  be  unavailing  for  want  of  consideration,  his 
goods  wherever  found  being  answerable  for  their  debt.  But 
plaintiff  had  an  equity  in  them,  and  if  they  had  been  delivered 
to  it  by  Sweeting  the  bank  would  have  had  a  valid  lien  on  them 
which  would  have  been  good  against  defendants  and  all  others. 
The  goods  were  the  property  of  Sweeting  and  were  out  of  the 
reach,  for  the  time  at  least,  of  the  defendants,  for  they  were 
held  by  other  parties  on  consignments  by  Sweeting.  The 
latter  says  distinctly  in  his  testimony  that  he  informed  Mr. 
Smith,  the  president  of  defendant  company,  that  he  had  these 
goods  out  on  consignment  and  he  would  like  to  have  them,  to 
meet  his  other  liabilities,  *'  to  pi'ovide  for  the  payment  of  the 
bank,  or  the  meeting  of  this  warehouse  receipt,  and  Mr.  Smith 
said  he  would  not  interfei-e  with  those  things.'^  Relying  on  this 
promise  Sweeting  brought  the  goods  to  the  defendant's  place 
and  stored  them  there.  It  is  a  fair  presumption  that  except 
for  this  promise  Sweeting  would  have  turned  the  goods  over 
to  the  actual  custody  of  the  bank,  which  would  have  made  its 
title  good  against  everybody.  But  even  without  this  presump- 
tion, the  goods  were  brought  to  the  defendant's  knowledge  and 
within  their  giusp,  with  notice  that  they  were  pledged  to  the 
bank  and  in  reliance  on  the  promise  not  to  interfere  with  them. 
As  against  the  bank,  defendants  are  estopped  from  denying 
the  sufficiency  of  the  setting  apart  to  the  bank,  and  the  validity 
of  its  title.  To  allow  them  to  do  so  would  be  to  allow  them  to 
profit  by  a  breach  of  good  faith  to  the  prejudice  of  the  plaintiff. 
Judgment  reversed  and  procedendo  awarded. 
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Fidelity  Insurance  Trust  and  Safe  Deposit  Co.,  Guardian 
of  Dennis  McCauley  Pearson,  a  Minor,  Appellant,  v. 
Commonwealth  Title  Insurance  Co. 

Foreign  aUachmenl — Contract — Pending  suit — Stakeholder. 

Where  real  estate  in  the  possession  of  a  guardian  is  attached  in  foreign 
attachment  proceedings  as  the  property  of  a  person  other  than  the  minor, 
and,  while  the  attachment  is  pending,  the  guardian  sells  and  conveys  the 
property  under  an  agreement  with  the  purchaser  and  the  attaching  cred- 
itor that  the  purchase  money  shall  be  deposited  with  a  stakeholder  to  hold 
until  the  attaching  creditor  shall  recover  a  judgment  and  establish  that  the 
premises  are  subject  to  his  judgment,  and  if  he  shall  '*fail  to  establish  ** 
it,  to  pay  the  fund  to  the  guardian,  the  guardian  cannot  sue  the  stake- 
holder in  assumpsit  until  the  attachment  proceedings  are  terminated ;  and 
this  is  the  case  although  the  attaching  creditor  allows  thirteen  years  to 
elapse  without  taking  any  further  action  in  the  attachment  proceedings. 

In  such  a  case  where  .the  agreement  provides  that  the  guardian  may 
intervene  in  the  attachment  proceedings,  he  must  either  do  so,  or  compel 
the  attaching  creditor  by  bill  in  equity  to  proceed  to  judgment,  before  he 
can  institute  suit  against  the  stakeholder. 

Argued  Jan.  10,  1895.  Appeal  No.  458,  Jan.  T.,  1894,  by 
plaintiff,  from  judgment  of  C.  P.  No.  8,  Phila.  Co.,  Dec.  T., 
1891,  No.  59,  refusing  to  take  off  nonsuit.  Before  Steb- 
KETT,  C.  J.,  Green,  Williams,  McCollum,  Mitchell,  Dean 
and  Fell,  JJ.    Affirmed. 

Assumpsit  to  recover  money  from  a  stakeholder. 

At  the  trial  it  appeared  that  on  April  4,  1884,  James  Watt 
brought  an  action  of  foreign  attachment  against  Dennis  Mc- 
Cauley, to  the  court  of  common  pleas,  No.  2,  June  Term,  1884, 
No.  24,  and  attached  real  estate  in  the  county  of  Philadelphia. 

James  Watt  subsequently  died,  and  letters  testamentary  upon 
his  estate  were  granted  to  the  Pennsylvania  Company  for  In- 
surances on  Lives  and  Granting  Annuities,  who  were  substi- 
tuted as  plaintiffs  of  record  on  the  foreign  attachment. 

Prior  to  the  issuance  of  the  writ  of  foreign  attachment, 
Dennis  McCauley,  the  defendant,  had  granted  and  conveyed 
in  fee  certain  of  the  attached  premises  to  Mary  Ann  Pearson 
by  deed  dated  February  4,  1884. 
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Mary  Ann  Pearson  died  December  26,  1886,  leaving  her 
husband,  Robert  W.  Pearson,  and  one  son,  Dennis  McCauley 
Pearaon,  a  minor,  surviving  her. 

The  Fidelity  Insurance,  Trust  and  Safe  Deposit  Company 
was  appointed  guardian  of  the  estate  of  Dennis  McCauley  Pear- 
son ;  and  Robert  W.  Peai-son  conveyed  to  them  his  interest  in 
the  premises,  upon  certain  trusts,  by  deed  dated  August  25, 
1888,  duly  recorded. 

The  Fidelity  Insurance,  Trust  and  Safe  Deposit  Company, 
in  1888,  sold  the  premises  for  $2,000,  and,  in  order  to  obtain  a 
release  of  the  attachment  so  as  to  give  a  clear  title  to  the  prem- 
ises, entered  into  an  agieement  with  The  Pennsylvania  Company 
for  Insurances  on  Lives  and  Granting  Annuities  and  the  pur- 
chasers, by  which  the  amount  of  the  purchase  money,  less  taxes, 
was  paid  into  the  hands  of  the  Commonwealth  Title  Insurance 
and  Trust  Company  as  stakeholder. 

This  agreement,  which  is  in  writing,  was  executed  on  De- 
cember 10,  1888.     After  reciting  the  facts,  it  proceeds : — 

"  And  whereas,  the  said  The  Pennsylvania  Company  for  In- 
surances on  Lives  and  Granting  Annuities,  executors  as  afore- 
said, have  been  requested  to  release  the  said  lot  or  piece  of 
ground  from  the  lien  and  operation  of  the  said  foreign  attach- 
ment, and  they  are  willing  so  to  do,  provided  the  Fidelity 
Insumnce,  Trust  and  Safe  Deposit  Company,  guardian  and  trus- 
tee, as  aforesaid,  deposit  with  the  Commonwealth  Title  Insur- 
ance and  Trust  Company  the  said  purchase  money  of  $2,000, 
until  the  question  of  the  liability  of  the  lot  or  piece  of  ground 
hereinabove  described  to  be  taken  in  execution  in  satisfaction 
of  any  judgment  which  may  be  obtained  against  the  said  Den- 
nis McCauley  in  the  aforesaid  action  of  foreign  attachment 
shall  have  been  determined ; 

"  And  whereas,  the  saidT  sum  of  $2,000  purchase  money  as 
aforesaid  has  been  deposited  with  the  said  The  Commonwealth 
Title  Insurance  and  Trust  Company ; 

"  Now  this  agreement  witnesseth,  that  if  the  said  The  Penn- 
sylvania Company  for  Insurances  on  Lives  and  Granting  Annui- 
ties, executors  as  aforesaid,  should  hereafter  recover  a  judgment 
in  the  aforesaid  action  of  foreign  attachment  against  the  said 
Dennis  McCauley,  and  if  the  said  The  Pennsylvania  Company 
for  Insurances  on  Lives  and  Granting  Annuities,  executors  as 


Digitized  by  VjOOQ IC 


560  FIDELiry,  ETC.,  CO.,  AppeUant,  v.  COM.,  ETC.,  CO. 
Statement  of  Facts.  [166  Pa. 

aforesaid,  shall  establish  that,  notwithstanding  the  above  recited 
conveyance  from  the  said  Dennis  McCauley  to  the  said  Mary 
Ann  Pearson,  the  lot  or  piece  of  ground  hereinabove  described 
is  liable  to  be  taken  in  execution  in  satisfaction  of  any  judg- 
ment which  may  be  obtained  in  the  aforesaid  action  of  foi-eign 
attachment  against  the  said  Dennis  McCauley,  then  and  in  such 
case  the  judgment  so  obtained  by  The  Pennsylvania  Company 
for  Insumnces  on  Lives  and  Granting  Annuities,  executors  as 
aforesaid,  shall  be  payable  out  of  the  ^2,000  consideration  money 
aforesaid  deposited  with  the  Commonwealth  Title  Insurance 
and  Trust  Company.  And  it  is  also  understood  between  the 
parties  hereto  that  the  Fidelity  Insurance,  Trust  and  Safe  De- 
posit Company,  guardian  and  trustee  as  aforesaid,  may  apply 
to  the  court  wherein  said  action  of  foreign  attachment  is  pend- 
ing to  quash  the  aforesaid  writ  of  foreign  attachment,  on  the 
ground  that  the  lot  hereinabove  described  and  attached  in  said 
wiit  was  not  the  property  of  the  said  Dennis  McCauley  at  the 
time  of  the  issuing  of  the  aforesaid  writ,  and  that  the  said  writ 
was  unlawfully  and  improvidently  issued. 

"  And  in  case  the  Fidelity  Insurance,  Trust  and  Safe  Deposit 
Company,  trustee  and  guardian  as  aforesaid,  shall  succeed  in 
quashing  the  aforesaid  writ,  or  in  case  after  judgment  obtained 
by  The  Pennsylvania  Company  for  Insurances  on  Lives  and 
Granting  Annuities,  executors  as  aforesaid,  against  the  said 
Dennis  McCauley,  the  said  The  Pennsylvania  Company  for 
Insurances  on  Lives  and  Granting  Annuities,  executoi-s  as  afoi-e- 
said,  shall  fail  to  establish  that  notwithstanding  the  aforesaid 
deed  from  Dennis  McCauley  to  Mary  Ann  Peai-son,  the  lot  or 
piece  of  ground  hereinabove  described  is  liable  to  be  taken  in 
execution  in  satisfaction  of  said  judgment,  then  and  in  either 
of  said  cases  the  said  $2,000  considemtion  money  aforesaid,  de- 
posited with  the  Commonwealth  Title  Insui-ance  and  Trust 
Company,  shall  be  paid  back  to  the  Fidelity  Insurance,  Trust 
and  Safe  Deposit  Compan}^  trustee  and  guardian  aforesaid, 
freed  and  discharged  from  any  liability  to  be  appropriated  and 
applied  in  satisfaction  of  any  such  judgment,  the  said  writ  of 
foreign  attachment  notwithstanding." 

Thereupon  the  premises  were  released  from  the  lien  of  the 
attachment. 

The  Commonwealth  Title  Insurance  and  Trust  Company  on 
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December  22,  1888,  gave  a  certificate  of  deposit  for  the  net 
amount  paid  to  it  under  this  agreement,  providing  that  the 
same  was — 

*'  To  be  held  under  the  provisions  of  the  agreement  of  trust 
No.  158,  between  the  Pennsylvania  Company  and  said  Fidelity 
Company,  dated  December  10th,  1888,  interest  at  the  rate  of 
two  per  cent,  to  be  allowed  upon  said  fund,  and  the  company's 
charge  of  twenty-five  dollars  for  insurance  against  the  attach- 
ment mentioned  in  said  agreement  to  be  deducted." 

On  November  17, 1891,  the  Fidelity  Company  brought  the 
present  action  in  court  of  common  pleas.  No.  8,  against  the 
Commonwealth  Title  Insui-ance  and  Trust  Company  in  which 
the  Pennsylvania  Company  was  not  joined,  to  procure  the  pay- 
ment to  plaintiff  of  the  amount  of  the  deposit,  setting  forth 
that  under  the  agreement  of  December  10,  1888,  the  Penn- 
sylvania Company,  the  substituted  plaintiffs  in  the  foreign  at- 
tachment proceeding,  were  bound  within  a  reasonable  time  to 
establish  their  right  to  attach  the  premises,  and  that  having 
failed  to  do  so,  the  Commonwealth  Title  Company  was  bound 
to  pay  the  fund  deposited  with  it  as  stakeholder  to  the  Fidelity 
Company. 

The  court  entered  a  compulsory  nonsuit,  which  it  subse- 
quently refused  to  take  off. 

Errors  assigned  were  (1)  entry  of  nonsuit ;  (2)  refusal  to 
take  it  off. 

Charles  Hart^  R.  N.  Simpers  with  him,  for  appellant,  cited : 
Grove  V.  Hodges,  65  Pa.  515 ;  act  of  March  11, 1886,  sec.  4, 
P.  L.  77. 

John  G.  Johnson^  James  Wilson  Bayard  with  him,  for  ap- 
pellee, cited :  Bank  v.  Rex,  89  Pa.  808 ;  LaFarge  v.  Morang, 
11  Martin  (La.)  468 ;  Carle  v.  Bearce,  88  Me.  887 ;  Trefftz  v. 
Canelli,  L.  R.  4  Privy  Council  Appeals,  277. 

Opinion  by  Mb.  Justice  Mitchell^  March  11, 1895 : 
This  suit  was  prematurely    brought.     The  defendant  is  a 
stakeholder,  and  only  liable  to  plaintiff  on  certain  conditions 
which  have  not  been  performed.     These  conditions,  so  far  as 
Vol.  clxvi— 86 
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they  authorize  payment  of  the  stake  to  the  plaintiff,  are  that 
plaintiff  shall  succeed  in  getting  the  court  wherein  the  attach'^ 
ment  by  The  Pennsylvania  Company  for  Insurances  on  Lives  etc. 
against  the  land  is  pending,  to  quash  the  attachment,  or  that 
after  judgment  obtained  by  the  Pennsylvania  Company  it  sliall 
fail  to  establish  the  liability  of  the  land  to  be  attached  or  taken 
in  execution  thereon.  Neither  of  these  conditions  has  been  f  al* 
filled.  It  is  ai-gued  by  appellant  that  the  Pennsylvania  Com- 
pany having  allowed  thirteen  years  to  elapse  without  doing 
anything  must  be  deemed  to  have  failed  to  establish  the  liabil- 
ity of  the  land  to  the  attachment.  Bat  this  argument  overlooks 
the  right  of  the  Pennsylvania  Company  to  a  hearing.  The 
attachment  suit  is  still  pending  and  may  yet  result  in  favor 
of  the  Pennsylvania  Company,  and  notwithstanding  the  lapse 
of  so  long  a  time  the  latter  cannot  be  adjudged  to  have  failed, 
until  that  suit  has  been  heard  and  determined. 

The  appellant  however  is  substantially  correct  in  its  interpre- 
tation of  the  agreement  on  which  the  rights  of  the  parties  rest 
As  a  stranger  to  the  attachment  suit  the  plaintiff  had  no  stand- 
ing to  intermeddle  with  it,  or  to  i-equire  the  Pennsylvania 
Company  to  do  anything  with  regard  to  it.  But  by  the  agree- 
ment of  December,  1888,  the  Pennsylvania  Company  recognized 
plaintiff*s  interest  in  the  land  and  in  the  litigation,  and  having 
agreed  to  the  substitution  of  the  plaintiffs  money  for  the  land, 
has  subjected  itself  to  certain  duties  to  the  plaintiff,  one  of  which 
is  to  go  on,  and  bring  the  attachment  to  an  end.  It  was  not 
in  the  contemplation  of  the  parties  that  the  Pennsylvania  Com- 
pany should  do  nothing,  and  simply  keep  the  plaintiff's  money 
tied  up  in  the  deposit,  with  no  benefit  to  either.  The  agree- 
ment authorizes  the  plaintiff  to  intervene  in  the  attachment 
and  move  for  its  dissolution,  and  on  the  other  hand  puts  on 
the  Pennsylvania  Company  the  duty  of  prosecuting  its  attach- 
ment to  a  successful  termination  by  the  establishment  of  the 
liability  of  the  land.  Appellant  s  only  mistake  was  in  proceed^ 
ing  in  the  fii-st  instance  against  the  stakeholder,  and  not  against 
the  Pennsylvania  Company  under  the  agreement  This  it 
might  do  by  bill  in  equity,  or  by  a  rule  in  the  attachment  suit 
to  intervene  and  compel  the  plaintiff  therein  to  go  on  or  be 
nonsuited.  So  far  as  the  case  now  appeai-s,  the  equity  powers 
of  the  court  in  which  the  attachment  is  pending  are  suflScient 
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to  afford  relief,  and  the  plaintiff  has  standing  to  invoke  them 
by  virtue  of  its  rights  under  the  agreement.  After  that  suit 
is  determined  in  its  favor  and  the  conditions  of  the  agreement 
thereby  fulfilled,  the  plaintiff  will  be  in  position  to  demand 
the  surrender  of  the  fund  by  the  present  defendant. 
Judgment  affirmed. 
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Appellant. 


Bale — False  repre8efUation8^Fraud---Re8ci88ion--AffidavU  of  defence. 
In  an  action  to  recover  damages  for  failure  to  deliver  goods  sold  by 
defendant  to  plaintiff,  an  affidavit  of  defence  is  sufficient  to  prevent  judg- 
ment, which  avers  that  the  agent  of  plaintiff  stated  to  defendant  that 
plaintiff  desired  to  purchase  an  ailicio  manufactured  by  defendant,  but 
tliat  a  competitor  had  offered  to  sell  the  article  to  plaintiff  for  a  certain 
price,  and  that  plaintiff  would  give  defendant  the  order  if  she  would  sell 
the  article  at  the  same  price ;  that  believing  that  the  statement  was  true, 
and  relying  upon  it,  defendant  made  the  contract  sued  upon ;  that  in  point 
of  fact  the  statement  was  a  malicious  lie,  intentionally  made  for  the  pur- 
pose of  cheating  and  defrauding  defendant  into  selling  the  article  far 
below  its  market  price. 

Practice,  C.  P.-^StatemerU—Act  of  May  25,  1887. 

A  statement  of  cimm  is  not  in  violation  of  the  act  of  May  25,  1887, 
P.  L.  271,  which  uses  the  form  of  a  declaration  or  naiT,  customary  under 
the  old  practice,  if  the  statement  sets  out  a  cause  of  action  with  the  exact 
dates,  amounts  and  particulars  of  contract  sued  upon,  with  no  in-elevant 
or  impertinent  matter. 

Argued  Jan.  18,  1895.  Appeal,  No.  12,  July  T.,  1894,  by 
defendant,  fi-om  order  of  C.  P.  No.  4,  Phila.  Co.,  September 
Term,  1893,  No.  110,  making  absolute  a  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defence.  Before  Steb- 
BBTT,  C.  J.,  Green,  Williams,  McCollum,  Mitchell,  Dean 
and  Fell,  JJ.    Reversed. 

Assumpsit  for  breach  of  contract  to  deliver  goods. 
Plaintiff's  statement  was  as  follows : 

''On  the  thirty-first  day  of  August,  1898,  at  the  county  of 
Philadelphia,  the  said  plaintiff,  at  the  special  instance  and  re- 


166        663 
223       >619 


Digitized  by  VjOOQ IC 


564  SMITH,  KLINE  AND  FRENCH  CO.  v.  SMITH,  AppeUaat 

Statement  of  Facts.  [ICG  i'a. 

quest  of  the  said  defendant  bargained  for  and  agreed  to  boy  of 
the  said  defendant  one  hundred  gross  of  boxes  of  Mrs.  R.  M. 
Hunter's  invisible  powder,  upon  the  following  terms,  to  wit: 
that  such  powder  should  be  delivered  by  the  said  defendant  to 
the  said  plaintiff  at  such  time  within  pne  year  fi*om  August  31, 
1892,  as  delivery  thereof  should  be  requested  by  the  said  plain- 
tiff, and  that  the  said  plaintiff  should  pay  the  said  defendant 
for  the  said  powder  at  the  rate  of  twelve  dollars  per  gross  of 
boxes,  with  a  discount  of  two  per  centum  off  of  the  said  price 
for  a  payment  upon  the  delivery  of  the  said  powder,  and  there- 
upon in  consideration  of  the  premises,  and  also  in  consideration 
that  the  said  plaintiff,  at  the  like  special  instance  and  request 
of  the  said  defendant,  had  then  and  there  undertaken  and  prom- 
ised the  said  defendant  to  take  the  said  powder  within  the  said 
year,  and  to  pay  the  said  defendant  for  the  same  at  the  said  rate, 
the  said  defendant  undertook  and  then  and  there  promised  the 
said  plaintiff  that  she  would  deliver  the  said  powder  to  the  said 
plaintiff  at  the  time  and  in  the  manner  aforesaid. 

"  On  the  twenty-ninth  day  of  August,  1893,  within  one  year 
from  the  said  August  31,  1892,  at  the  county  aforesaid,  the 
said  plaintiff  requested  the  said  defendant  to  make  delivery  of 
the  said  powder  to  it,  the  said  plaintiff,  and  the  said  plaintiff 
was  at  the  said  time  and  until  the  commencement  of  this  action, 
ready  and  willing  to  accept  a  delivery  of  said  powder,  and  to 
pay  the  said  defendant  for  the  same,  at  the  rate  aforesaid,  where- 
of the  said  defendant  then  and  thei^e  had  notice,  but  the  said 
defendant,  not  regarding  her  said  promise  and  undertaking, 
did  not,  nor  would  then,  or  at  any  time  since,  deliver  the  said 
powder  to  the  said  plaintiff,  but  on  the  contmry  thereof  the  said 
defendant  has  hitherto  wholly  refused  and  still  refuses  so  to  do. 

**  On  the  said  twenty-ninth  day  of  August,  1893,  at  the  county 
aforesaid,  the  market  value  of  the  said  one  hundred  g^ross  of 
boxes  of  the  said  powder  was  sixteen  hundred  and  sixty-six 
dollars,  and  the  price  under  the  conti-act  afoi-esaid  was  eleven 
hundred  and  seventy-six  doUai's,  whereby  the  said  plaintiff 
was  damaged  by  the  refusal  of  the  said  defendant  to  deliver  the 
said  powder  as  aforesaid  to  the  amount  of  four  hundred  and 
ninety  dollars. 

"  On  the  twenty-ninth  day  of  September,  1892,  at  the  county 
aforesaid,  the  said  plaintiff,  at  the  special  instance  and  request 
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of  the  said  defendant  bargained  for  and  agreed  to  buy  of  the 
said  defendant  two  hundred  gross  of  boxes  of  Mrs.  R.  M.  Hunt- 
er's invisible  powder,  upon  the  following  terms,  to  wit :  that 
one  hundred  gross  of  boxes  of  such  powder  should  be  delivered 
by  the  said  defendant  to  the  said  plaintiff  at  once  after  the  said 
purchase,  and  the  remaining  one  hundred  gross  of  boxes  of  such 
powder  should  be  delivered  by  the  said  defendant  to  the  said 
plaintiff  on  March  1,  1893,  and  that  the  said  plaintiff  should 
pay  the  said  defendant  for  the  said  powder  at  the  rate  of  eleven 
dollars  and  thirty-eight  cents  per  gi'oss,  net  cash,  and  there- 
upon in  consideration  of  the  premises  and  also  in  consideration 
that  the  said  plaintiff,  at  the  like  special  instance  and  request 
of  the  said  defendant,  had  then  and  there  undertaken  and  prom- 
ised the  said  defendant  to  take  the  said  powder  at  the  said  times, 
and  to  pay  the  said  defendant  for  the  same  at  the  said  rate,  the 
said  defendant  undertook,  and  then  and  there  promised  the  said 
plaintiff  that  she  would  deliver  the  said  powder  to  the  said 
plaintiff  at  the  times  and  in  the  manner  aforesaid. 

"  At  once  after  the  making  of  the  said  contract,  one  hundred 
gross  of  boxes  of  said  powder  were  delivered  by  the  said  de- 
fendant to  the  said  plaintiff  and  accepted  and  paid  for  by  the  said 
plaintiff. 

^^  On  the  said  March  1,  1898,  and  until  the  commencement 
of  this  action,  the  said  plaintiff  was  ready  and  willing  to  accept 
a  delivery  of  the  remaining  one  hundred  gross  of  boxes  of  said 
powder  bought  by  it  as  aforesaid,  and  to  pay  the  said  defend- 
ant for  the  same,  at  the  rate  aforesaid,  whereof  the  said  defend- 
ant, then  and  there  had  notice,  but  the  said  defendant,  not 
regarding  her  said  promise  and  undertaking,  did  not  nor  would 
then,  or  at  any  time  since,  deliver  the  said  one  hundred  gross 
of  boxes  of  said  powder  to  the  said  plaintiff,  but  on  the  con- 
trary thereof  the  said  defendant  has  hitherto  wholly  refused 
and  still  refuses  so  to  do. 

**  On  the  said  first  day  of  March,  1893,  at  the  county  afore- 
said, the  mai'ket  value  of  the  said  one  hundred  gross  of  boxes 
of  the  said  powder  was  sixteen  hundred  and  sixty-six  dollars, 
and  the  price  under  the  contract  aforesaid  was  eleven  hundred 
and  thii-ty-eight  dollars,  whereby  the  said  plaintiff  was  dam- 
aged by  the  refusal  of  the  said  defendant  to  deliver  the  said 
powder  as  aforesaid  to  the  amount  of  five  hundred  and  twenty 
eight  dollars. 
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"  There  is  therefore  now  due  and  owing  by  the  said  defend* 
ant  to  the  said  plaintiff  the  sum  of  one  thousand  and  eighteen 
dollars,  with  interest  on  $490  thereof  from  August  29, 1898, 
and  on  the  baknce  thereof  from  March  1, 1898." 

Defendant  in  her  affidavit  of  defence  averred : 

"  That  on  August  81,  1892,  and  September  29,  1892,  the 
time  of  the  making  of  the  contracts  set  out  in  plaintiffs'  state- 
ment, there  were  two  persons  engaged  in  making  *'  R.  M.  Hun- 
ter's Invisible  Powder,"  viz,  deponent  and  one  Charles  M. 
Hooper,  each  of  whom  was  in  that  business  as  competitors  as 
was  well  known  to  plaintiff.  On  August  81,  1892,  one  L.  E. 
Hayer,  who  was  the  purchasing  agent  of  plaintiffs,  and  who 
was  the  only  person  with  whom  defendant  had  any  dealing 
in  relation  to  the  subject-matter  of  this  suit,  stated  to  defend- 
ant that  plaintiffs  desired  to  purchase  from  defendant  one  hun- 
dred gross  of  boxes  of  said  powder,  but  that  said  Charles  M. 
Hooper  had  offered  to  sell  the  same  to  plaintiffs  for  $12  per 
gross,  and  that  plaintiffs  would  give  defendant  the  order  if  she 
would  sell  them  at  the  same  price  as  said  Hooper,  to  wit,  $12 
per  gross.  Believing  that  said  statement  was  true,  and  in  reli- 
ance thereupon,  defendant  made  the  contract  of  August  81, 
1892,  as  sued  upon.  In  point  of  fact  said  statement  was  false 
and  untrue  and  was  wholly  a  malicious  lie  of  said  Heyer  inten- 
tionally and  wickedly  made  for  the  pui-pose  of  cheating  and 
defrauding  defendant  into  selling  said  powder  far  below  its 
market  price. 

*'  On  September  29,  1892,  when  the  second  of  said  contracts 
was  made,  the  same  fraud  and  deception  were  practiced  upon 
defendant  by  said  Heyer.  Deponent  cannot  say  that  the  prior 
allegation  of  an  offer  by  said  Hooper  to  sell  said  powder  at  the 
reduced  price  was  in  terms  repeated  by  said  Heyer,  but  aU 
that  was  said  and  done  was  said  and  done  by  both  parties  on 
the  basis  that  that  malicious  lie  was  the  truth,  and  said  Heyer 
knew  that  defendant  was  acting  in  reliance  thereupon  and  was 
deceived  thereby.  Said  Heyer  also  then  agi*eed  with  defend- 
ant that  if  she  would  sell  said  powder  at  said  reduced  price 
plaintiffs  would  not  lower  the  price  to  consumers  and  would 
not  interfere  with  defendant's  other  customers  in  any  way. 
Yet  after  plaintiffs  received  the  first  one  hundred  gross  thereof 
they  at  once  began  to  cut  the  prices  and  to  sell  to  oUier  ca:» 
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tomers  of  defendant,  thereby  demoralizing  the  trade  and  seri- 
ously injuring  her  business  to  an  extent  beyond  plaintiffs'  claim 
in  this  case. 

"  Of  the  falsity  of  said  representation  made  as  aforesaid  by 
said  Heyer,  defendant  had  no  knowledge  whatever,  until  some 
time  after  the  last  of  said  contracts  was  made  and  after  the  one 
hundred  gross  were  delivered,  when  defendant  at  once  elected 
to  rescind  the  same  and  so  notified  plaintiffs.  All  of  which 
facts  deponent  avers  are  true  and  she  expects  to  be  able  to  prove 
them  on  the  trial  of  the  cause. 

"  And  deponent  further  says  she  is  advised  by  counsel  and 
suggests  to  the  court  that  plaintiffs'  statement  is  insufficient 
in  law  upon  which  to  found  a  judgment  for  want  of  an  affi- 
davit or  a  sufficient  affidavit  of  defence,  and  also  that  plaintiffs 
have  not  in  and  by  said  statement  shown  that  they  at  any  time 
made  any  endeavor  to  supply  themselves  with  said  powder  to 
replace  that  which  defendant  refused  to  deliver,  or  that  if  they 
had  it  would  have  cost  them  the  price  alleged  to  be  the  market 
price  in  said  statement,  or  that  they  have  not  purchased  the 
same  at  a  much  less  price  or  that  they  have  suffered  anything 
more  than  nominal  damages." 

The  court  made  absolute  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defence. 

Error  assigned  was  above  order. 

Alex.  Simpson^  Jr.^  A,  Atwood  Grace  with  him,  for  appel- 
lant.— Plaintiff's  statement  is  not  a  "concise  statement"  of 
his  demand  as  required  by  the  Procedure  Act  of  1887  :  Barr  v. 
McGary,  181  Pa.  401. 

Plaintiff's  statement  is  defective  in  that  it  does  not  aver  that 
any  sum  is  ** justly"  due  from  defendant  to  plaintiffs:  Gould 
v.  Gage,  118  Pa.  659 ;  Shallcross  v.  Kohl,  8  W.  N.  C.  272 ; 
Thompson  v.  White,  4  S.  &  R.  135 ;  Proper  v.  Luce,  8  P.  & 
W.  65 ;  Heller  v.  Ins.  Co.,  151  Pa.  101. 

The  appellees  cannot  enforce  an  executoiy  conti*act,  the 
inducement  whereof  was  a  deliberate  false  statement  of  fact 
made  by  them  :  Pasley  v.  Freeman,  8  T.  R.  51 ;  Derry  v.  Peck, 
L.  R.  14  App.  C;ises,  859;  Chandelor  v.  Lopus,  1  Sni.  L.  Cases 
(9th  Am.  ed.)  822 ;  Bispham's  Principles  of  Eq.  (8d.  ed.)  207 
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Bishop  V.  Small,  63  Me.  12 ;  Deming  v.  Daiiing,  148  Mass. 
504;  Ives  v.  Carter,  24  Conn.  892;  McFadden  v.  Roberts,  35 
Ind.  24 ;  Green  v.  Bryant,  2  Kelley  (Ga.)  66 ;  Van  Epps  v. 
Harrison,  5  Hill  (N.  Y.)  63;  Sandford  v.  Handy,  23  Wend. 
264 ;  McAleer  v.  Horsey,  35  Md.  439 ;  Somers  v.  Richards,  46 
Vt.  170  ;  Page  v.  Parker,  43  N.  H.  369 ;  Crosland  v.  Hall,  33 
N.  J.  Eq.  Ill :  Light  v.  Stoever,  12  S.  &  R.  431 ;  GUbert  v. 
Hoflfman,  2  Watts,  66 ;  Fisher  v.  Worrall,  5  W.  &  S.  478 
Boyds  V.  Browne,  6  Pa.  310 ;  Cornelius  v.  Malloy,  7  Pa.  293 
Bokee  v.  Walker,  14  Pa.  139 ;  Pennock  v.  Tilford,  17  Pa.  456 
Harris  v.  Tyson,  24  Pa.  347  ;  Lowry  v.  McLane,  3  Grant,  333 
Bigler  v.  Flickinger,  55  Pa.  279 ;  McCall  v.  Davis,  56  Pa.  431 
Harner  v.  Fisher,  58  Pa.  453 ;  Holmes's  Ap.,  77  Pa.  50 ;  Bower 
V.  Fenn,  90  Pa.  359 ;  Byrne  v.  Stewart,  124  Pa.  450 ;  Williams 
v.  Kerr,  152  Pa.  560 ;  Sloane  v.  Shiflfer,  156  Pa.  59 ;  Schofield 
V.  Shiflfer,  156  Pa.  65  ;  Boyd  v.  Shiflfer,  156  Pa.  100 ;  Ellis  v. 
Andrews,  56  N.  Y.  83 ;  McAleer  v.  Horsey,  35  Md.  439;  Ken- 
nedy V.  Panama  Mail  Co.,  L.  R.  2  Q.  B.  587 ;  Gammell  v.  John- 
son, 47  Ark.  335 ;  Spaulding  v.  Hedges,  2  Pa.  240 ;  Redgpraves 
V.  Hurd,  L.  R.  20  Ch.  Div.  2 ;  Chandelor  v.  Lopus,  1  Smith's 
L.  Cases  (9th  Am.  ed.)  322. 

James  Collins  JoneSy  Letcin  W.  Barringer  with  him,  for  appel- 
lee.— The  statement  filed  is  a  ^^  concise  statement "  as  required 
by  the  act  of  1887  :  Newbold  v.  Pennock,  154  Pa.  591. 

The  statement  is  not  defective  in  not  averring  that  the 
amount  claimed  is  justly  due :  Act  of  March  21,  1806,  P.  L. 
326 ;  Blanchard  v.  Hunter,  7  Pa.  C.  C.  552 ;  Gould  v.  Gage, 
118  Pa.  559;  Shallcross  v.  Kohl,  3  W.  N.  C.  272;  Thompson 
V.  White,  4  S.  &  R.  135 ;  Proper  v.  Luce,  3  P.  &  W.  65. 

One  party  to  a  contract  of  sale  cannot  rescind  it  when  the 
contract  was  induced  by  false  representations  made  by  the  other 
party  as  to  the  price  that  has  been  fixed  upon  the  commodity 
in  question  by  a  previous  bid,  offer,  or  sale :  2  Kent's  Com. 
486 ;  Humphrey  v.  Haskell,  7  Allen,  497 ;  Manning  v.  Albee, 
11  Allen,  520;  Medbury  v.  Watson,  6  Mete.  259;  Brown  v. 
Castles,  11  Cush.  350  ;  Veasey  v.  Doton,  3  Allen,  381 ;  Hem- 
mer  v.  Cooper,  8  Allen,  334 ;  Mooney  v.  Miller,  102  Masa 
220 ;  Cooper  v.  Lovering,  106  Mass.  77 ;  Deming  v.  Darling, 
148  Mass.  504;  Page  v.  Parker,  43  N.  H.  369;  Boweiing  v. 
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Stevens,  2  C.  &  P.  337 ;  Gi-affeustein  v.  Epstein,  23  Kansas, 
443 ;  2  Parsons  on  Conts.,  3d  ed.  270 ;  Burns  v.  Mahomet,  39* 
Kan.  87 ;  Vernon  v.  Keys,  12  East,  632 ;  Benjamin  on  Sales, 
2  Am.  ed.,  sec.  449 ;  Schoelkopf  v.  Leonard,  8  Col.  159 ;  Wiest 
V.  Garman,  4  Houst.  119 ;  Davis  v.  Meeker,  5  Johns.  354 ; 
Saunders  v.  Hatterman,  2  Ired.  32 ;  Cronk  v.  Cole,  10  Ind. 
485  ;  Richardson  v.  Noble,  77  Me.  390 ;  Martin  v.  Jordan,  60 
Me.  531 ;  Holbook  v.  Connor,  60  Me.  678 ;  Bishop  v.  Small, 
63  Me.  12;  Bowen  v.  Davis,  76  Me.  223;  Kenner  v.  Harding, 
85  111.  364. 

Opinion  by  Mb.  Justice  Mitchell,  March  11, 1895 : 
It  is  not  worth  while  to  enter  into  the  elaborate  discussions 
in  the  cases  about  the  right  of  a  vendor  to  praise  his  wares, 
and  the  insufficiency  of  general  affirmations  of  value,  and  false 
representations,  which  the  other  party  should  have  known  bet- 
ter than  to  rely  upon,  to  justify  a  rescission.  In  Gi-affenstein 
V.  Epstein,  23  Kans.  443,  it  was  held  that  a  false  and  fiaudu- 
lent  representation  as  to  the  market  price  of  a  commodity  made 
by  a  purchaser  who  knew  the  price,  to  a  seller  who  did  not, 
would  not  avoid  the  contract.  The  opinion  of  Brewer,  J., 
contains  as  strong  a  presentation  of  that  view  as  we  have  found 
anj'where,  but  even  it  puts  the  case  on  the  absence  of  any  con- 
fidential relation  between  the  parties,  or  peculiar  means  of 
knowledge  on  the  part  of  the  purchaser,  as  the  article,  wool, 
was  one  of  general  commerce,  whose  market  price  was  matter 
of  public  knowledge  and  could  be  ascertained  by  any  one  by 
rejisonable  effort  and  inquiiy.  We  may  concede  all  this, 
though  no  Pennsylvania  case  has  been  cited  which  goes  so  far, 
but  what  the  defendant  here  sets  up  in  her  affidavit  is  not  a 
mere  opinion  or  even  a  false  representation  as  to  value,  or 
market  price,  or  other  matter  of  general  knowledge  which  the 
vendor  was  bound  to  know  or  to  inquire  about,  but  an  explicit, 
circumstantial  misstatement  of  a  fact  conducing  and  intended 
to  influence  the  vendor's  action,  and  whose  falsehood  she  could 
not  reasonably  detect.  A  very  slight  knowledge  of  the  com- 
petition of  business  will  suffice  to  show  that  one  dealer  may 
be  willing  to  sell  under  the  market  price  to  gain  a  new  cus- 
tomer, and  the  inducement  to  the  other  to  do  likewise  to  retain 
a  customer  in  danger  of  going  over  to  his  rival.    An  explicit 
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positive  false  statement  by  the  purchaser  of  sach  fact,  under 
such  circumstances  is  a  fraud  which  will  justify  a  rescission  of 
the  contract. 

The  other  matters  of  defence  as  to  bi-eaches  of  agi-eeraent 
not  to  cut  prices  etc.  are  not  averred  explicitly  enough  to  be 
available  in  the  aflBdavit.  Whether  they  were  conditions  or 
inducements  of  the  sale,  or  mere  promises  as  to  future  action 
does  not  clearly  appear. 

The  objections  to  the  plaintiffs  statement  cannot  be  sus- 
tained. That  it  sets  out  the  cause  of  action  more  formally  and 
elaborately  than  is  absolutely  necessary  under  the  act  of  1887, 
and  in  so  doing  uses  some  of  the  language  of  the  time  honored 
forms  of  declaration  is  not  a  defect.  The  main  requirement  of 
the  statement  under  that  act  is  to  secure  to  the  defendant 
clear  and  exact  information  as  to  what  is  claimed  of  him.  A 
common  count  in  the  old  form,  without  a  bill  of  particulars, 
would  be  demurrable  for  vagueness,  but  using  the  general 
form  with  the  insertion  of  the  exact  dates,  amounts  and  partic- 
ulars of  the  contract  sued  on  but  witli  no  irrelevant  or  imper- 
tinent matter,  could  hardly  be  objectionable  for  furnishing  too 
much  information  instead  of  too  little. 

Judgment  reversed  and  a  procedendo  awarded. 


Elizabeth  Sewell  v.  James  C.  Moore,  Appellant. 

'I66  "       5701 

f  210       *618|     Negligence— Fire  escapes— Acta  of  June  11,  1879,  and  June  8,  1885.— 
Certificates-Evidence, 

Under  the  act  of  June  11,  1879,  P.  L.  128,  as  amended  by  the  act  of 
June  3,  1885,  P.  L.  68,  prescribing  the  nature  and  mode  of  construction 
of  exteraal  fire  escapes,  but  providing  that  "  nothing  herein  contained 
shall  prohibit  any  person  ....  from  selecting  and  erecting  any  other 
and  different  device,  design  or  instiniment,  being  a  permanent  safe  exter- 
nal means  of  escape,  subject  to  the  inspection  and  approval  of  the  consti- 
tuted authorities  for  that  purpose,"  a  person  is  at  liberty  to  erect  a  fire 
escape  different  from  that  described  in  the  act  but  at  his  own  risk  that  it 
shall  prove  **  permanent,  safe  and  external,"  and  that  it  shall  be  subject 
to  the  inspection  and  approval  of  the  proper  authorities. 

The  certificate  of  approval  provided  by  the  act  of  June  8,  1885,  P.  L. 
68,  is  conclusive  evidence  of  non-liability  for  fine,  damages  and  impris- 
onment under  the  act,  but  it  is  not  a  mandatory  requirement,  and  its  ab 
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sence  creates  no  liability  that  would  not  otherwise  arise  from  the  facts. 
It  is  evidence  only,  and  the  sole  effect  of  its  absence  is  to  put  on  the 
owner  the  bui*den  of  proof  that  he  has  complied  with  section  first  by  build- 
ing a  fire  escape  in  accordance  with  its  directions,  or,  under  the  proviso, 
he  has  made  a  permanent,  safe,  external  escape  which  is  substantially 
equivalent. 

In  an  action  to  recover  damages  for  personal  injuries  alleged  to  have 
been  caused  by  the  failure  of  defendant  to  provide  a  proper  fire  escape,  a 
certificate  issued  by  the  board  of  fire  escapes,  after  the  fire,  is  inadmissi- 
ble. The  certificate  is  only  admissible  by  force  of  the  statute,  and  that 
extends  only  to  certificates  given  on  examination  and  test  before  the  hap- 
pening of  the  fire. 

SecUon  3  of  the  act  of  June  3,  1885,  P.  L.  68,  giving  an  action  for 
damages  in  case  of  death  or  personal  injuries  against  owners  of  buildings 
who  have  not  provided  proper  fire  escapes,  does  not  raise  an  absolute  lia- 
bility for  all  injunes  on  the  happening  of  a  fire,  whether  the  absence  of  a 
fire  escape  had  any  connection  with  such  injuries  or  not. 

Where  the  defendant,  the  owner  of  the  building,  had  provided  a  proper 
fire  escape,  but  the  plaintiff  was  unable  to  reach  it,  because  the  door  lead- 
ing to  it  had  been  closed  by  one  of  the  tenants  in  the  building,  whose  act 
the  defendant  could  not  control,  the  defendant  is  not  liable  in  damages  to 
the  plaintiff. 

Argued  Jan.  22,  1895.  Appeal,  No.  129,  July  T.,  1894, 
by  defendant,  from  judgment  of  C.  P.  No.  3,  Phila.  Co., 
June  T.,  1892,  No.  295,  on  verdict  for  plaintiff.  Before  Ster- 
BETT,  C.  J.,  Green,  Williams,  McCollitm,  Mctchbll,  Dean 
and  Fell,  JJ.    Reversed. 

Trespass  for  pereonal  injuries.     Before  Gordon,  J. 

At  the  trial  it  appeared  that  plaintiff  was  a  factoiy  hand, 
working  in  the  third  floor  of  a  mill  of  which  the  defendant 
was  owner.  On  March  8,  1892,  while  the  mill  was  in  the  pos- 
session of  a  tenant,  a  fire  occurred,  and  the  door  leading  to  the 
fire  escape  having  been  locked  by  the  direction  of  the  tenant, 
plaintiff  was  unable  to  reach  the  fire  escape,  and  was  injured 
by  jumping  from  a  window.  The  evidence  tended  to  show 
that  the  fire  escape  was  a  permanent,  safe  and  external  struc- 
ture. 

When  Andrew  McGill,  a  building  inspector,  was  on  the 
stand,  he  was  asked  this  question :  ^^  Q.  I  hand  you  a  certifi- 
cate of  approval  of  the  fire  escape  of  Mr.  Moore's  mill,  issued 
February  4th,  1893;  does  that  certificate,  which  was  issued 
by  the  board  of  fire  escapes  of  Philadelphia,  approve  of  a  fire 
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escape  in  1893  on  this  building,  which  was  precisely  identical 
with  that  of  1891?" 

Objected  to.     Objection  sustained  and  exception.  [1] 

When  George  J.  McCrane,  a  factory  inspector  was  on  the 
stand,  he  was  asked  this  question :  ^^  Q.  Did  you,  as  factx)ry 
inspector,  visit  the  mill  of  Mr.  Moore  ?  A.  Yes,  sir.  Q.  Did 
you  make  a  report  of  it  in  accordance  with  law  ?    A.  Yes,  sir. 

Mr.  Beck :  What  is  offered  to  be  proven  by  this  witness? 

Mr.  Sellers:  By  the  act  of  May  20,  1889,  P.  L.  245,  it  is 
provided  by  section  12 : 

^Thatif  the  inspector  of  factories  finds  that  ....  the  means 
of  egress  in  case  of  fire  or  other  disaster  is  not  sufficient  or  in 
accordance  with  all  the  requirements  of  law  ....  he  shall 
notify  the  proprietor  of  such  factory  ....  to  make  the  altera- 
tions or  additions  necessary  within  sixty  days/  .  •  • 

I  offer  to  prove  that  in  pursuance  of  this  duty  he  visited 
these  tower  fire  escapes,  and  he  considered  them  to  be  perfectly 
safe  and  proper  for  escape  from  fire. 

Objected  to. 

The  Court:  The  duties  of  the  factory  inspector  are  more 
comprehensive  than  those  of  the  board  of  fire  escapes.  Its 
functions,  so  far  as  this  act  was  concerned,  were  merely  to 
inspect  and  test,  or  approve  or  disapprove  of  the  fire  escapes. 
Factory  inspectoi's  are  charged  with,  more  comprehensive  and 
different  duties ;  among  othera,  that  of  inspecting  all  modes  of 
egress,  not  only  those  for  escape  during  fire,  but  all  others,  and 
other  duties  that  may  be  related  to  those  of  the  fire  commis- 
sionei-s,  but  they  do  not  take  the  place  of  the  other  bod}',  and 
his  approval  would  in  no  sense  take  from  the  plaintiff  her 
right  of  action.  It  is  purely  statutory,  and  I  therefore  refuse 
the  offer." 

Exception  granted  to  the  defendant.  [2] 

Mr.  Sellers  read  section  27  of  act  of  1893,  P.  L.  873,  by 
which  it  is  provided : 

"All  buildings  to  be  hereafter  ei'ected  ....  factory  or  work- 
shop, more  than  two  stories  in  height,  shall  have  at  least  one 
stairway,  accessible  from  each  apartment,  which  shall  be  inclosed 
with  brick  walls,  .  •  •  and  shall  have  no  inteiior  openings  other 
than  the  doors  from  which  it  is  an  exit,  •  •  .  shall  be  pi-ovided 
with  a  tower  fire  escape,  inclosed  in  incombustible  material. 
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adjoining  one  of  its  fronts.  .  .  •  Such  fire  escape  shall  be  held 
and  taken  as  a  fire  escape  under  the  act  of  .  .  •  June  80, 1885." 

Now,  I  desire  to  prove  that  is  the  kind  of  fire  escape  defend- 
ant had. 

Plaintiff  objects.    Objection  sustained  and  exception.  [3] 

Richard  C.  Borchers  was  asked  this  question :  ^^  Q.  The 
plan  of  tower  fii*e  escapes,  which  you  adopted  as  a  mechanical 
engineer — ai-e  those  the  plans  actually  adopted  in  the  large 
mills  in  the  northeastern  section  of  the  city  which  have  been 
erected  during  the  last  ten  years  ?  " 

Objected  to.     Objection  sustained  and  exception.  [4] 

Defefiidant^s  points  were  as  follows : 

"  1.  That  if  the  jury  believe  that  the  fire  escape  for  which 
the  certificate  of  approval  of  February  14,  1898,  was  issued,  is 
identical  with  that  in  the  factory  burned,  then  it  affirmatively 
appears  that  the  owner  is  relieved  from  the  liability  imposed 
by  the  act  of  June  8, 1885,  and  the  verdict  should  be  for  the 
defendant.    An9wer:  Refused."  [5] 

"2.  If  the  juiy  believe  that  the  factory  inspector,  in  accord- 
ance with  section  12  of  the  act  of  May  2,  1889  (P.  L.  245), 
found  that  the  means  of  egress  in  case  of  fire  was  sufficient, 
then  the  verdict  must  be  for  the  defendant.  AiMweri  Re- 
fused." [6] 

"8.  Defendant  is  not  liable  for  the  act  of  the  tenant  in  lock 
ing  the  door,  and  if  the  jury  believe  this  was  the  proxiniatd 
cause  of  the  injury,  the  verdict  must  be  for  the  defendant. 
An9weri  Refused."  [7] 

Verdict  and  judgment  for  plaintiff  for  $500.  Defendant 
appealed. 

Hrrors  assigned  were  (1-4)  rulings  on  evidence,  quoting  the 
bill  of  exceptions ;  (5-7)  instructions  as  above,  quoting  them. 

David  W.  SeUerSy  Lean  H.  Foltz  and  David  Jay  Myers  with 
him,  for  appellant,  cited ;  Act  of  June  11,  1879,  P.  L.  128 ; 
act  of  June  8, 1885,  P.  L.  65 ;  act  of  May  20,  1889,  P.  L. 
245;  Pitt.  Assn.  v.  Model  Assn.,  159  Pa.  808;  City  v.  Hays, 
98  Pa.  72. 

James  M.  Beck^  William  F.  Harrity  with  him,  for  appellee, 
cited :  Com.  v.  Kitchenman,  46  Leg.  Int.  270. 
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Opinion  by  Mb.  Justicb  Mitobbll,  March  11, 1895 : 

The  learned  judge  directed  a  verdict  for  plaintiff  leaving  to 
the  jury  only  the  amount  of  damages,  on  the  view  that  the 
statute  required  the  construction  of  a  fire  escape  in  exact  con- 
formity to  the  method  and  details  prescribed,  or  in  case  of  any 
vaiiance,  the  approval  of  the  proper  municipal  authorities  as  a 
mandatory  requirement,  the  absence  of  which  would  create  a 
liability  to  any  person  injured  in  consequence  of  a  fire  in  the 
building  irrespective  of  any  question  of  negligence  or  proxi- 
mate cause.     The  statute  will  not  bear  so-severe  a  construction. 

The  act  of  June  11, 1879,  P.  L.  128,  required  certain  build- 
ings to  be  provided  with  ^^  a  permanent  safe  external  means  of 
escape  therefrom  in  case  of  fire,"  leaving  the  determination  of 
the  means  to  be  adopted,  to  the  individual  owners,  subject  to 
the  examhiatiou  and  approval  of  the  fire  commissioners  or  other 
proper  officials.  A  supplement  was  passed  June  1,  1883,  P.  L. 
50,  and  an  amendment  to  the  supplement  on  June  3, 1885,  P.  L. 
65,  neither  of  which  is  material  to  the  present  case.  On  the 
same  day  however  as  this  hist  act,  June  8, 1885,  P.  L.  68,  was 
passed  an  amendment  to  the  act  of  1879  which  is  the  statutory 
law  in  force  at  the  time  of  this  accident.  This  act  prescribes 
in  great  detail  the  nature  and  mode  of  construction  of  the  exter- 
nal fire  escape  required,  but  also  has  a  proviso  that  ^  nothing 
herein  contained  shall  prohibit  any  person  ....  from  select- 
ing and  erecting  any  other  and  different  device,  design  or  instru- 
ipent,  being  a  permanent  safe  external  means  of  escape,  subject 
to  the  inspection  and  approval  of  the  constituted  authorities 
for  that  purpose.''  The  result  of  this  act  with  its  proviso  is 
that  while  a  design  and  mode  of  construction  of  fire  escape  are 
prescribed  which  if  followed  will  absolutely  exempt  the  owner 
from  the  penalties  and  liabilities  of  the  act,  yet  he  is  left  at 
liberty  to  erect  one  of  a  different  kind  at  his  own  will  but  at 
his  own  risk  that  it  shall  prove  ^^  permanent,  safe,  and  exter- 
nal," and  that  it  shall  be  subject  to  the  inspection  and  approval 
of  the  proper  authorities. 

What  then  is  the  effect  of  a  failure  to  obtain  such  approval? 
The  act  of  1879  made  it  the  duty  of  fire  commissioners  and 
other  officials  to  examine  and  test  fire  escapes  (the  design  and 
construction  not  being  prescribed  by  the  act),  and  if  found 
satisfactory  to  grant  a  certificate  of  approval.     The  next  see- 
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tioji  imposed  certain  penalties  and  liabilities  for  failure  to  com- 
ply with  the  act,  which  will  be  discussed  later  on.  The  effect 
of  the  failure  to  get  a  certificate  of  approval  was  thus  left 
undefined.  In  the  second  act  of  1885,  P.  L.  70,  however,  the 
provision  for  a  certificate  of  approval  was  substantially  re- 
enacted  and  it  was  expressly  added,  '*  thereby  relieving  the 
party  to  whom  such  certificate  is  issued  from  the  liabilities  of 
fines,  damages  and  imprisonment  imposed  by  this  act."  The 
efifect  of  this  clause  does  not  admit  of  doubt.  The  certificate 
of  approval  is  conclusive  evidence  of  nonliability  under  the 
act,  but  it  is  not  a  mandatory  requirement,  and  its  absence 
creates  no  liability  that  would  not  otherwise  arise  from  the 
facts.  It  is  evidence  only,  and  the  sole  effect  of  its  absence  is 
to  put  on  the  owner  the  burden  of  proof  that  he  has  complied 
with  section  first  by  building  a  fire  escape  in  accordance  with 
its  directions,  or  under  the  proviso  has  made  a  permanent,  safe, 
external  escape  which  is  substantially  equivalent. 

It  follows  that  the  evidence  offered  tending  to  show  the 
erection  of  a  proper  and  sufiScient  escape,  as  permitted  by  the 
proviso  to  section  first  of  the  act  of  1885  should  have  been 
admitted.  The  evidence  offered  in  the  fii'st  assignment  was 
not  admissible,  not  for  the  reasons  on  which  it  was  excluded, 
but  because  it  was  not  of  the  required  rank  as  the  best  evi- 
dence. The  officer  who  issued  the  certificate  would  have  been 
a  competent  witness  as  an  expert,  but  his  certificate  is  only 
admissible  by  force  of  the  statute,  and  that  extends  only  to 
certificates  given  on  examination  and  test  before  the  happening 
of  the  fire.  The  second,  third  and  fourth  assignments  of  error 
are  sustained. 

The  seventh  assignment  must  also  be  sustained.  The  defend- 
ant's third  point  should  have  been  affirmed.  Section  8  of  the 
act  of  1885  gives  the  right  of  action  in  these  words,  "  eveiy 
pei-son  ....  neglecting  or  refusing  to  comply  with  the  require- 
ments of  section  one,  in  erecting  said  fire  escapes  shall  be  liable 
to  a  fine,"  and  be  deemed  guilty  of  a  misdemeanor,  etc.  ^^  And 
in  case  of  fire  occuning  in  any  of  said  buildings  in  the  absence 
of  such  fire  escape,  approved  by  certificate  of  said  officials,  the 
said  pei-son  or  coiporation  shall  be  liable  in  an  action  for  dam- 
ages in  case  of  death  or  peraonal  injuries  sustained  in  conse- 
quence of  such  fire  breaking  out  in  said  building  ....  and  such 
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action  for  damages  may  be  maintained  by  any  person  now 
authorized  by  law  to  sue,  as  in  other  cases  of  similar  injuries.'* 
The  construction  that  this  raises  an  absolute  liability  for  all 
injuries  on  the  happening  of  a  fire,  whether  the  absence  of  a 
fire  escape  had  any  connection  with  such  injuries  or  not,  would 
make  the  owner  responsible  for  results  of  which  his  act  was 
not  the  cause,  or  as  in  the  present  case,  for  acts  of  another  over 
which  he  had  no  control.  A  construction  which  would  make 
the  law  of  such  doubtful  constitutionality  should  not  be  adopted 
unless  the  language  renders  it  imperative.  There  is  no  such 
compulsion  here.  The  last  clause  of  the  section  quoted,  that 
actions  ^'  may  be  maintained  by  any  person  now  authorized  to 
sue,  as  in  other  cases  of  similar  injuries,*'  shows  clearly  that 
what  the  legislature  had  in  mind  was  the  large  and  well  known 
class  of  actions  for  death  and  injuries  caused  by  negligence. 
This  act  added  another  to  that  class.  The  failure  to  build  a 
fire  escape  was  made  an  act  of  negligence  for  which  a  liability 
attached  to  the  owner,  but  as  in  other  cases  of  the  same  class, 
a  liability  only  to  those  injured  in  consequence  of  such  negli- 
gence. There  could  be  no  better  illustration  of  the  wisdom 
and  justice  of  this  view,  than  the  present  case.  The  undisputed 
testimony  is  that  the  fire  escape  was  safe,  sufficient  and  effect- 
ive when  it  was  once  reached.  All  the  people  on  the  fourth 
floor  escaped  by  it  uninjured.  The  difficulty  was  in  the  lock- 
ing of  the  door  that  led  to  it  on  the  third  floor.  The  plaintiff 
got  to  this  door  in  time,  and  had  it  been  open  as  it  should  have 
been,  she  could  have  escaped  without  injury  as  did  the  others 
who  came  to  it,  some  of  them  after  she  did.  The  only  proxi- 
mate and  effective  cause  of  the  injury  was  the  locking  of  the 
door,  and  that  according  to  the  testimony  of  Taylor,  the  boss 
weaver,  was  done  by  him  at  the  order  of  his  employers  the 
tenants.  It  was  not  the  act  of  the  defendant,  or  of  any  one 
over  whom  he  had  control  or  for  whose  actions  he  was  respon- 
sible. The  statute  does  not  make  him  liable  except  for  the 
consequences  of  his  own  act,  and  there  was  no  evidence  on 
which  the  jury  should  have  been  permitted  to  find  that  plain- 
tiff's injuries  were  the  result  of  anything  defendant  did  or 
omitted. 

Judgment  reversed. 
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Baugh  &  Sons  Co.  v.  Mitchell  &  Pierson,  Appellants. 

Sale — Warra7i(y — Affidavit  of  defence. 

In  an  action  to  recover  the  price  of  neats^  foot  oil  sold  and  delivered  to 
defendants,  the  affidavit  of  defence  averred  a  warranty  contained  in  a  let- 
ter, the  material  portion  of  which  was  as  follows:  *•  We  have  referreil 
your  postal  of  the  29th  inst.  to  our  superintendent  of  the  works  who  makes 
die  following  report :  *  The  neats^  foot  oil  is  guaranteed,  and  all  made 
exactly  the  same  way ;  no  change  in  the  way  of  chilling,  pressing  or 
bleaching  for  years.^  ^'  The  postal  referred  to  in  the  letter  was  not  an- 
nexed to  the  affidavit  of  defence.  Held^  that  the  affidavit  of  defence  was 
sufficient  to  prevent  judgment. 

Argued  Jan.  23,  1895.  Appeal,  No.  187,  July  T.,  1894,  by 
defendants,  from  order  of  C.  P.  No.  4,  Phila.  Co.,  March  T., 
1894,  No.  1186,  making  absolute  a  rule  for  judgment  for  want 
of  a  suflBcient  affidavit  of  defence.  Before  Stbrrett,  C.  J., 
Green,  McCollum,  Mitchell,  Dean  and  Fell,  JJ.  Re- 
veraed. 

Assumpsit  for  neats*  foot  oil  sold  and  delivered. 

Plaintiffs  in  their  statement  of  claim  averred  that  on  Decem- 
ber 5  and  December  20,  1893,  and  January  5  and  February  9, 
1894,  plaintiffs  sold  and  delivered  to  defendants  ice  pressed 
neats*  foot  oil,  20°,  amounting  in  value  to  $731.38,  as  appears 
by  copies  of  book  entries  annexed  hereto,  and  made  part  of 
this  statement.  Plaintiffs  aver  that  defendants  accepted  the 
said  oil  and  used  it,  but  have,  nevertheless,  since  such  accept- 
auce  and  user,  brought  a  suit  against  the  plaintiffs  herein  which 
is  now  pending  in  this  court  to  March  Term,  1894,  No.  832, 
wherein  they  (the  defendants  herein)  seek  to  recover  from  the 
plaintiffs  herein  damages  for  an  alleged  injury  to  them  (the 
defendants  herein)  arising  out  of  the  alleged  poor  quality  of 
the  said  oil.     The  said  sum  of  $731.38  is  now  due  and  unpaid." 

Defendants  in  their  affidavit  of  defence  averred  that  they 
are  engaged  ^^  in  the  business  of  tanning  and  dressing  the  skins 
of  goats  and  other  animals,  and  for  the  purpose  of  their  busi- 
ness use  large  quantities  of  neats'  foot  oil.  That  plaintiff, 
before  and  at  the  time  of  the  purchase  of  the  oil  as  set  forth 
in  the  statement  of  claim  filed,  promised  and  warranted  defend- 
ants in  writing  (a  copy  of  which  is  hereto  annexed),  that  said 
oil  was  and  should  be  absolutely  pure  and  free  from  adulter 
Vol.  clxvi — 37 
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ants  of  all  and  every  kind,  and  relying  upon  this  promise  and 
warranty,  defendants  purchased  said  oil.  That  said  oil  was 
not  pure  and  free  from  adulterants,  but,  on  the  contrary,  was 
impure  and  adultemted.  That  said  impurities  and  adultera- 
tions were  not  known  to  defendants,  and  could  not  have  been 
known  to  them,,  until  after  the  said  oil  was  used  upon  the  skins 
to  be  dressed.  That  twenty-nine  hundred  and  forty-six  (2946) 
dozen  of  goat  skins  were  thus  tanned  with  the  said  oil  so  pur- 
chased from,  and  for  which  suit  is  brought  by,  plaintiff.  That  in 
endeavoring  to  overcome  the  defects  in  certain  of  the  skins 
caused  by  the  impurities  in  said  oil  so  purchased  from  the  said 
plaintiff  by  defendants,  the  defendants  actually  paid  out  in  cash, 
for  extracting  grease,  the  sum  of  $386.64;  for  scrubbing  the  said 
skins  with  benzine,  9164.50 ;  for  reglazing  said  skins,  the  sum 
of  ♦33.25,  and  for  recoloring  said  skins  the  sum  of  t449.75,  or 
a  total  of  cash  paid  out  of  $786.39,  by  reason  of  said  impuri- 
ties and  adulterations  in  the  oil  so  purchased* from  plaintiff, 
and  that  these  prices  were  the  cheapest  and  lowest  at  which 
the  same  could  be  done.  That,  in  addition  thereto,  the  skins 
upon  which  said  oil  purchased  from  plaintiff  was  used  were  so 
mui^h  damaged  by  impurities  that  twelve  hundred  and  ninety- 
three  dozen  of  said  skins  ai'e  worth  $2.00  less  per  dozen,  or 
$2,585,  than  they  would  have  been  if  the  oil  had  been  pure, 
and  sixteen  hundred  and  fifty-three  dozen  (1653)  of  said  skins 
are  worth  $1.00  less  per  dozen,  or  $1,653,  than  they  would 
have  been  if  the  said  oil  had  been  pure,  as  promised  and  rep- 
resented. That  previous  to  the  bringing  of  said  suit  the 
defendants  had  brought  suit  in  Court  of  Common  Pleas,  No.  4 
of  March  Term,  1894,  No.  832,  to  recover  damages  for  the  losses 
sustained  by  them  as  aforesaid,  and  said  suit  is  pending  and 
undetermined. 

The  following  letters  were  annexed  to  the  affidavit  of  de- 
fence  * 

«  BAUGH  &  SONS  COMPANY. 

^^Manufacturers  and  importers.  Office,  20  South  Delaware 
Ave.  Works,  foot  of  Morris  Street.  Delaware  River 
Chemical  Works, 

Philadelphia,  Oct.  23, 1893. 
"  Messrs.  Mitchell  &  Pierson,  1012  Passyunk  Ave.,  Phila- 
delphia. 
"  Qentlemen :  We  are  in  receipt  of  your  favor  of  the  2l8t 
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inst,  and  appreciate  your  kindness  in  informing  us  that  you  can 
do  better  than  the  price  we  are  charging  you  for  our  twenty 
degree  ice-pressed  neats'  foot  oil.  We  can  also  sell  a  strictly 
pure  ice-pressed  neats'  foot  oil  which  will  stand  a  cold  test  of 
thirty  degrees  for  less  money.  We  can  furnish  you  with  this 
article  at  85  cts.  per  gallon,  but  we  can  make  no  abatement 
from  the  price  of  the  oil  which  you  have  been  getting  which 
will  stand  a  cold  test  of  twenty  degrees.  We  have  not  been 
able  in  the  past  to  supply  the  demand  we  have  had  for  our 
twenty  degree  cold  test  oil.  Those  of  our  customei-s  who  have 
tried  cheaper  oils  and  spoiled  their  leather  have  been  only  too 
glad  to  get  back  to  our  oil  again.  If  you  think  the  thirty  degree 
oil  will  suit  your  purpose,  we  should  be  pleased  to  supply  you, 
but  for  winter  work,  we  do  not  recommend  it. 

"Very  truly,  3^^^^  ^  g^^^  Company, 

John  Barnard,  Treasurer." 

"BAUGH  &  SONS  COMPANY. 

"Manufacturers  and  importers.  Office,  20  South  Delaware 
Ave.  Works,  foot  of  Moiris  Street.  Delaware  River 
Chemical  Works, 

Philadelphia,  Dec.  30, 1898. 
"  Messrs.  Mitohell  &  Pierson,  1012  Passyunk  Ave.,  Phila- 
delphia. 
"  Gentlemen :  We  have  referred  your  postal  of  the  29th  inst. 
to  our  superintendent  of  the  works,  who  makes  the  following 
report : 

"  *  The  Neats'  Foot  Oil  is  guaranteed,  and  all  made  exactly 
the  same  way ;  no  change  in  the  way  of  chilling,  pressing  or 
bleaching  for  years.* 

**  You  will  see  from  the  above  that  we  have  made  no  change 
in  our  process,  and  as  the  material  we  use  is  precisely  the  same, 
we  cannot  account  for  this  difference  in  the  working  of  the 
last  lot  of  oil  shipped  you.  The  trouble  must  have  arisen  from 
some  other  cause  as  we  have  no  complaints  from  other  parties 
who  are  using  the  same  oil. 

-  Yours  truly,  jj^^^^  ^  g^^^  Company, 

John  Barnard,  Treasurer.** 
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The  court  made  absolute  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defence. 

Error  amgned  was  above  order. 

Henry  J.  Seott^  for  appellants. — The  present  case  is  the  eon- 
verse  of  Railroad  v.  Davenport,  154  Pa.  111.  Here  defendants 
brought  the  suit  first.  If  there  be  two  suits  pending,  it  is 
through  no  fault  of  defendants.  Whatever  force  there  may  be 
in  the  decision  of  Railroad  v.  Davenport,  it  applies  to  the  plain- 
tiff and  not  to  defendants.  Plaintiff  falls  directly  within  its 
ruling. 

Where  goods  are  bought  for  a  specisil  purpose,  and  are  ex- 
pressly warranted  to  be  such  as  are  suitable  for  the  purpose,  a 
breach  of  the  warranty  is  a  good  defence  to  an  action  for  the 
price :  Badger  v.  McKay,  9  W.  N.  C.  528  ;  Lehigh  Coal  Co.  v. 
Link,  1  W.  N.  C.  102 ;  Nagle  v.  Potter,  8  W.  N.  C.  26 ;  Bacon 
V.  Scott,  154  Pa.  250. 

Even  before  the  act  of  April  13, 1887,  P.  L.  21,  a  stipulation 
that  future  deliveries  will  equal  the  sample,  may  become  a  terra 
of  the  contract  and  be  enforced  as  such.  It  is  then  unnecessary 
to  determine  whether  the  stipulation  is  a  warranty  or  a  condi- 
tion :  West  Republic  Mining  Co.  v.  Jones,  108  Pa.  55 ;  War- 
ren V.  Phila.  Coal  Co.,  83  Pa.  487 ;  Scheppers  v.  Stewart,  11 
W.  N.  C.  106 ;  Lee  &  Bro.  v.  Baylie,  12  Cent.  Rep.  716 ;  Shaw 
V.  Fleming,  11  Cent.  Rep.  620 ;  Kaufman  v.  Cooper  Iron  Co., 
105  Pa.  637. 

Albert  B.  Weimer^  Charles  H.  Bannard  and  Frederick  M. 
Leonard  with  him,  for  appellee. — There  is  no  wan-anty  con- 
tained in  the  letter  of  Octol)er  23, 1893,  annexed  to  defendant's 
affidavit  of  defence.  There  is  no  averment  of  equality,  and 
the  statement  that  the  oil  "  will  stand  a  cold  test  of  twenty 
degrees  *'  is  not  denied  in  the  affidavit  of  defence.  There  is 
no  averment  that  the  oil  was  sold  for  a  particular  purpose,  or 
that  plaintiff  knew  for  what  purpose  the  oil  was  to  be  used: 
Port  Carbon  Iron  Co.  v.  Grove,  68  Pa.  149 ;  Connett  v.  Brooks, 
11  W.  N.  C.  288 ;  Roebling  v.  Brown,  9  W.  N.  C.  170 ;  Shisler 
v.  Baxter,  109  Pa.  443;  Macbeth  v.  I^e  &  Co.,  5  Pa.  C.  C 
225 ;  Whitaker  v.  Eastwick,  75  Pa.  229. 
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In  Scheppers  v.  Stewart,  11  W.  N.  C.  106,  there  were  actual 
misrepresentations  by  plaintifiTs  salesman.  In  the  present  case 
there  was  no  misrepresentation  whatever.  The  only  represen- 
tation made  was  that  the  oil  would  stand  a  cold  test  of  twenty 
degrees.  Defendant  does  not  assert  that  this  representation 
was  untrue. 

In  Lee  &  Bro.  v.  Baylie,  12  Cent.  Rep.  716,  there  was  an 
unqualified  warranty  that  the  implements  for  which  suit  was 
brought  were  perfect. 

Shaw  V.  Fleming,  11  Cent.  Rep.  620,  was  a  "  Sample  "  case 
and  has  no  bearing  on  the  case  at  bar. 

In  Kaufman  v.  Cooper  Iron  Co.,  105  Pa.  537,  there  was  no 
express  warranty  of  quality  and  that  the  iron  should  be  fit  for 
a  particular  purpose. 

Defendants  cannot  set  up  in  their  affidavit  of  defence  as  a 
set-off  the  identical  claim  which  they  have  alread}'  used  as 
grounds  for  damages  in  an  action  of  trespass  against  the  plain- 
tiff. '  They  cannot  have  two  suits  pending  at  the  same  time  for 
the  same  cause  of  action :  Pennsylvania  R.  R.  v.  Davenport, 
154  Pa.  111. 

Opinion  by  Mb.  Justice  Gbbbn,  March  11, 1895 : 
The  plaintiffs*  claim  is  upon  an  oixlinary  book  account  for 
the  sale  of  a  quantity  of  20  degrees  Neats*  Foot  Oil.  The  affi- 
davit of  defence  alleges  that  the  oil  was  wan-anted  to  be  pure 
and  free  from  adulterants,  and  then  asserts  that  the  oil  sold 
was  not  free  from  adulterants  but  on  the  contraiy  was  impure 
and  adultei-ated,  and  that  the  defendants  had  sustained  heavy 
losses  in  consequence  of  the  defects  of  the  oil.  The  learned 
court  below,  it  is  alleged  by  the  appellants,  gave  judgment  for 
the  plaintiffs  because  there  was  no  wari*anty  disclosed  by  the 
affidavit  of  defence.  It  is  ti*ue  that  the  letter  of  plaintiffs 
dated  Dec.  80,  1892,  and  which  contains  a  copy  of  the  war- 
i-anty,  does  not  describe  a  warranty  in  the  same  terms  as  the 
affidavit  of  defence  alleges,  but  it  does  contain  an  acknowledg- 
ment of  the  receipt  of  a  postal  card  from  the  defendants  dated 
Dec.  29th,  and  a  reference  of  the  postal  to  the  plaintiffs'  super- 
intendent who  reported  that,  "The  Neats'  Foot  Oil  is  guaran- 
teed and  all  made  exactly  the  same  way ;  no  change  in  the 
way  of  chilling,  pressing  or  bleaching  for  yeai-s."    The  defend- 
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ants'  postal  of  Dec.  29th,  is  not  now  in  the  case,  and  without 
it  the  full  interpretation  of  the  meaning  of  the  plaintiffs'  letter 
is  not  certain.  We  cannot  know  at  present  what  the  contents 
of  the  defendants'  letter  were,  and  we  think  it  is  premature 
to  declare  judicially  tho  meaning  of  the  plaintiffs'  letter  until 
the  contents  of  the  defendants'  postal  are  seen  as  they  doubt- 
less will  be  on  the  trial.  We  think  it  apparent  that  there,  at 
least,  might  be  a  warranty  which  would  sustain  the  defend- 
ants' contention.  The  plaintiffs'  letter  of  Dec.  30,  certainly 
does  contain  an  admission  that  there  was  a  ^guarantee '  which 
may  be  a  wari-anty,  and  that  all  the  Neats'  Foot  Oil  sold  to  tho 
defendants  was  made  in  ^^  exactly  the  same  way,  no  change  in 
the  way  of  chilling,  pressing,  or  bleaching  for  years."  Just 
what  this  means  may  depend  upon  explanatory  parol  testimony 
as  to  the  previous  dealings  of  the  parties.  We  think  there  is 
suflBcient  matter  in  the  affidavit  of  defence  to  cany  the  case  to 
the  juiy.  We  do  not  think  the  case  of  Pa.  R.  R.  Co.  v.  Dav- 
enport, 154  Pa.  Ill,  rules  this  case.  The  question  raised  there 
was  in  different  circumstances. 
Judgment  revei*sed  and  procedendo  awarded. 


S.  Townsend  Stackhouse  v.  Charles  H.  Vendig  &  Co., 
Appellants. 

[Marked  to  be  reported.] 
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166        582       Negligence — Opening  in  sidewaUc^ContrihtUory  negligence. 

c220  1^  In  an  action  to  recover  dumages  for  personal  injuries  caused  by  falling 
over  partly  opened  cellar-doors  in  a  sidewalk,  it  appeared  that  the  open- 
ing was  close  to  the  building  line  of  defendants^  house.  The  doors  were 
two  feet  nine  inches  square,  and  each  door  was  sixteen  and  one  half  inches 
in  width.  The  distance  of  the  doors  from  the  house  line  was  three  or  four 
inches.  The  doors  were  made  of  iron  and  properly  constracted.  At  the 
time  the  plaintiff  fell,  both  doors  were  partly  opened,  the  center  where 
they  met  being  about  eight  inches  above  the  level  of  the  pavement.  The 
raising  of  the  doors  to  this  elevation  made  a  space  between  their  edges  of 
four  or  five  inches,  and  they  were  kept  in  this  condition  dtiring  the  day- 
time  for  the  purpose  of  lighting  and  ventilating  the  cellar.  The  accident 
occurred  about  noon  on  a  day  in  June.  Plaintiff  in  leaving  defendants* 
building  stepped  down  from  a  stone  doorsill  two  and  one  half  inches  high 
above  the  pavement,  and  turning  sharp  around,  with  his  eyes  elevated 
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keeping  close  to  the  wall,  stumbled  over  the  doors  and  was  injured. 
Held^  (1)  that  defendant  was  not  guilty  of  negligence  in  maintaining  the 
doors  in  the  condition  in  which  they  were  at  the  time  of  the  accident ;  and 
(2)  that  plaintiff  was  guilty  of  contributory  negligence. 

Argued  Jan.  31,  1895.  Appeal,  No.  50,  Jan  T.,  1892,  by 
defendant,  from  judgment  of  C.  P.  No.  4.,  Phila.  Co.,  July  T., 
1898,  No.  958,  on  report  of  referee.  Before  Green,  Wil- 
liams, McCoLLUM,  Mitchell  and  Fell,  JJ.    Reversed. 

Trespass  for  personal  injuries. 

The  case  was  referred  to  M.  Hampton  Todd,  Esq.,  as  referee 
under  the  act  of  May  14, 1874,  P.  L.  176. 

From  the  referee's  i-eport  it  appeared  that  the  defendants 
were  on  June  8, 1893,  the  owners  and  occupiers  of  the  property 
situate  at  the  northwest  comer  of  Twelfth  sti*eet  and  Market 
street,  in  the  city  of  Philadelphia,  in  which  they  carried  on  their 
business  of  hotel  keepers  under  the  name  of  "  Hotel  Vendig." 
Inhere  were  two  entrances  to  the  hotel,  one  on  Market  street 
and  the  other  on  Twelfth  street,  above  Market  street.  It  was 
in  coming  out  of  the  hotel  on  to  the  sidewalk,  through  the 
Twelfth  street  entrance,  that  tiie  plaintiff  received  the  injuries 
of  which  he  complains. 

On  each  side  of  the  Twelfth  street  entrance  to  the  hotel  the 
defendants  had  construi^ted  openings  into  the  cellar  of  the 
building.  These  openings  were  located  close  to  the  wall  of 
the  building,  and  partly  in  front  of  the  doorsill  of  the  entiance 
to  the  hotel,  and  extended  out  into  the  sidewalk  three  feet, 
fffiir  inches,  and  were  of  the  width  of  two  feet,  nine  inches. 
The  openings  were  covered  by  iron  double  doors,  containing 
glass  buirs  eyes,  and  were  set  in  an  iron  fi*ame  about  one  inch 
above  the  level  of  the  pavement,  the  frame  being  rounded  at 
the  edges  to  fit  down  tight  on  the  pavement,  the  doors  opening 
and  closing  at  right  angles  to  the  street  and  the  building,  so 
that  when  the  doors  were  shut  they  were  substantially  on  a 
level  with  the  rest  of  the  pavement.  Each  half  of  the  double 
doors  was  sixteen  and  one  half  inches  wide. 

The  plaintiff,  about  noon  of  June  8, 1898,  entered  the  Hotel 
Vendig  by  the  entrance  from  Market  street.  He  testified  lie 
was  looking  for  his  father.  He  passed  through  various  rooms 
and  out  of  Twelfth  sti^eet  entrance  to  the  hotel,  througii  the 
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sammer  dooi-s,  the  top  of  which  was  on  a  level  with  his  eyes  ; 
pnshing  the  doors  apart  he  stepped  on  to  the  doorsill,  thence 
to  the  pavement,  and,  taming  towards  Market  street,  took  one 
step  in  the  direction  of  his  destination  and  trod  on  the  half 
open  door  over  the  opening  in  the  sidewalk,  hei*etofore  described ; 
his  foot  tripped  and  he  stumbled  and  fell,  whereby  he  sustained 
the  injuries  for  which  he  claims  damages.  At  the  time  the 
plaintiff  stumbled  over  the  door,  both  halves  were  pairtly  opened, 
the  center  being  raised  about  eight  inches  above  the  level  of 
the  pavement,  and  held  firmly  in  that  position  by  an  iron  rachet, 
working  under  the  doora.  The  raising  of  the  dooi's  to  this  ele- 
vation  made  a  space  between  the  edges  of  the  doors  of  four  or 
five  inches,  and  they  were  kept  in  this  condition  during  Uie 
daytime  for  the  purpose  of  lighting  and  ventilating  the  cellar. 

Within  ten  days  after  the  plaintiff  was  injured,  the  defend- 
ants erected  an  iron  guard  rail  around  both  of  these  openings 
in  the  sidewalk.  The  tops  of  these  guard  rails  are  about  three 
feet  above  the  level  of  the  pavement 

The  referee  found  for  the  plaintiff,  and  assessed  the  damages 
at  $400. 

Exceptions  to  the  referee's  report  were  overruled,  and  judg- 
ment entered  for  plaintiff  for  $400. 

HfTors  assiffned  were  in  oven*uling  exceptions  to  referee's 
report. 

George  P.  Rich^  for  appellants. — Cellar  openings,  guarded 
by  raised  doors  for  the  purpose  of  affording  light  and  ventila- 
tion, similar  to  those  used  by  defendants,  are  permitted  by  the 
city  ordinance,  and  are  in  very  common  use :  King  v.  Thomp* 
son,  87  Pa.  865 ;  McNerney  v.  City,  160  Pa.  611. 

The  accident  itself  raises  no  presumption  of  negligence: 
Borough  V.  Neff,  102  Pa.  474 ;  Farley  v.  Ti-action  Co.,  132 
Pa.  68. 

Where  the  owner  has  set  no  trap,  where  the  danger  is 
one  patent  and  visible,  the  visitor  who  comes  to  a  house  must 
share  this  danger  in  common  with  the  member  of  the  family : 
Larmare  v.  Crown  Paint  Iron  Co.,  101  N.  Y.  391 ;  Ray  on 
Negligence  of  Imposed  Duties,  24  and  26 ;  Wharton  on  Negli- 
gence, sees.  846,  360 ;  Parker  v.  Portland  Publishing  Co.,  69 
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Me.  173 ;  Southcote  v.  Stanley,  1  Hurlstone  &  Norman,  247  ; 
Coombs  V.  New  Bedford  Cordage  Co.,  102  Mass.  672. 

Where  the  defect  is  one  of  which  the  occupier  of  the  house 
ought  to  be  cognizant,  and  the  natural  consequence  of  which 
is  to  produce  injury  to  visitors  coming  to  the  house  with  the 
express  or  implied«permission,  invitation,  or  procurement  of  the 
owner;  and  if,  in  consequence  of  such  defect  such  visitoi-s, 
while  using  due  cai-e,  and  without  negligence  on  their  part,  are 
injured,  then  the  owner  is  liable :  Scott  v.  Docks  Co.,  8  H.  & 
C.  596  ;  Station  v.  Staples,  59  Me.  94;  Chapman  v.  Roth  well, 
Ellis,  Blackstone  &  Ellis,  168 ;  Indermaur  v.  Dames,  L.  R.  2 
C.  P.  811 ;  Hydraulic  Works  y.  Orr,  83  Pa.  332 ;  Gi-amlich  v. 
Wui-st,  86  Pa.  74 ;  Gillespie  v.  McGowan,  100  Pa.  144 ;  Schil- 
ling  V.  Abernethy,  112  Pa.  437 ;  Moore  v.  Logan  Iron  &  Steel 
Co.,  4  Cent.  Rep.  605 ;  Rodgers  v.  Lees,  140  Pa.  475. 

Plaintiff  was  guilty  of  contributory  negligence :  Robb  v. 
Borough,  137  Pa.  42 ;  Farley  v.  Traction  Co.,  132  Pa.  58 ; 
Haven  v.  Bridge  Co.,  151  Pa.  620 ;  Keller  v.  Ry.  Co.,  149  Pa. 
65 ;  Seddon  v.  Bickley,  -153  Pa.  271 ;  Fox  v.  Borkey,  126 
Pa.  164. 

Edmund  Randall^  H.  Gilbert  Casaidy  with  him,  for  appel- 
lee.— A  person  who  interfered  with  the  sidewalk  of  a  city, 
making  it  dangerous,  is  liable  for  the  consequences,  whether 
he  knew  it  was  dangerous  or  not,  iiTespective  of  any  permission 
from  the  city  to  use  it.  Cellar  and  flap  dooi's  are  often  lawfully 
connected  with  the  street,  but  it  is  the  duty  of  the  owner  to 
properly  guard  them :  Sexton  v.  Zett,  44  N.  Y.  430  ;  Wharton 
on  Negligence,  815  ;  Wood  on  Neg.  473 ;  Collins  v.  Harrison, 
2  W.  N.  C.  355. 

A  peraon  has  the  right  to  assume  the  safety  of  the  sidewalk, 
and  if  he  steps  into  an  open  coal  hole  in  broad  daylight  it  would 
be  for  the  jury  to  say  whether  he  was  guilty  of  negligence : 
Jennings  v.  Van  Schaick,  108  N.  Y.  580 ;  Beach  on  Neg.  246. 

Opinion  by  Mb.  Justice  Gbebn,  March  11, 1895 : 

The  plaintiff  received  his  injury  by  stumbling  over  an  iron 

door  which  was  set  in  the  pavement  close  to  the  building  line 

of  the  defendants'  house.     The  accident  occurred  about  nooc 

of  a  day  in  the  month  of  June.     It  was  therefore  in  broad  day- 
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light  when  there  was  no  difficulty  in  seeing  the  door  if  any 
attention  was  given  by  the  plaintiff  to  his  steps.  He  had  to 
step  down  from  a  stone  doorsill  two  and  a  half  inches  high 
above  the  pavement  in  moving  away  from  the  building.  The 
cellar  doors  were  two  feet  nine  inches  square,  and  each  door 
was  sixteen  and  a  half  inches  in  width.  The  distance  of  the 
doors  from  the  house  line  is  three  or  four  inches.  The  doors 
were  made  of  iron  in  the  usual  manner,  were  properly  set  in 
the  pavement  and  were  in  every  respect  strong  and  safe  for  the 
purpose  for  which  they  wei'e  intended.  There  was  a  coal  hole 
out  near  the  curb  through  which  coal  was  introduced. 

The  architect  who  was  employed  to  erect  the  building  tes- 
tified without  any  contradiction,  that  these  doors  were  not  coal 
chutes  but  cellar  dooi-s,  "  and  constructed  in  the  very  best  pos- 
sible manner."  Also  that  they  "  were  constinicted  for  the  pur- 
pose of  taking  in  and  out  materials  to  and  from  the  cellar  and 
for  light  and  ventilation  of  the  cellar,"  and  that  it  is  usual  in 
Philadelphia  to  have  such  openings  for  lighting  and  ventilat- 
ing cellars  and  that  these  openings  Were  reasonably  necessary 
for  these  purposes.  He  also  said  that  *^  in  Philadelphia  it  is 
usual  and  customary  to  find  area  ways  and  cellar  doors  next  to 
the  house  line  and  close  to  the  entrances."  He  said  further 
that  "  to  be  of  service  as  ventilatora  they  must  be  kept  open." 
Upon  these  subjects  there  was  no  dispute  in  the  testimony.  It 
was  not  found  by  the  referee  that  there  was  any  negligence  in 
having  or  maintaining  such  a  structure,  or  that  there  was  any 
defect  in  the  structure  or  position  of  these  doors.  The  city 
ordinances  of  Philadelphia  permit  areas,  cellar  doors,  doorsteps, 
porches  and  similar  obstructions  in  the  sidewalk  provided  they 
do  not  project  more  than  four  feet  six  inches  from  the  house 
line.  Ordinances  Sept  23, 1864,  sect.  11 ;  April  5, 1866,  sect.  1, 
Brightly 's  City  Digest,  808,  809.  The  extreme  projection  of 
these  doors  from  the  house  line  was  just  about  three  feet,  which 
was  eighteen  inches  within  the  line.  So  far  then  as  to  the  doors 
themselves,  their  position  and  their  structure,  there  is  not  a 
scrap  of  testimony  in  the  case,  and  there  is  no  finding  of  the 
referee,  that  there  was  the  least  degree  of  negligence  on  the 
part  of  the  defendant.  Had  the  plaintiff,  therefore,  stumbled 
over  them  when  they  were  shut  of  courae  he  would  have  had 
no  cause  of  action. 
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The  only  finding  of  negligence  of  the  defendants  which  the 
learned  i^eferee  makes  is  in  the  following  words,  ^^  that  it  was 
negligent  in  the  defendants  to  keep  them  open  at  an  elevation 
not  sufficiently  high  to  attract  the  attention  of  the  eye  and  yet 
so  high  that  a  foot  passenger  who  should  step  upon  them  would 
most  likely  be  tripped,  and  this  is  particularly  so  in  view  of  their 
location  partly  in  front  of  a  door  to  a  largely  frequented  hotel." 

This,  of  course,  is  a  finding  of  negligence  by  way  of  infer- 
ence. The  referee  thought  it  was  negligence  to  keep  the  door 
raised  for  a  reason  which  he  states.  So  far  as  the  facts  are  con- 
cerned there  is  no  dispute.  The  question  to  be  considered  is, 
whether  the  inference  of  negligence  made  by  the  referee  is  cor- 
rect. That  depends  upon  several  considerations.  If  such 
doors  were  kept  raised  in  the  middle  of  the  footwalk  they 
would  constitute  an  obstiiiction  to  the  travel,  and  their  mainte- 
nance in  such  a  place  and  such  a  position  would  certainly  con- 
stitute negligence.  But  if  a  doorstep  were  projected  into  the 
middle  of  the  footwalk  that  also  would  be  negligence,  whereas 
it  would  not  be  negligence  to  maintain  such  a  step  Avithin  a  ' 
reasonable  distance  of  the  house  line.  The  city  ordinances 
may  well  be  considered  as  furnishing  the  criterion  of  distance 
from  the  house  line,  within  which  it  would  not  be  negligence, 
and  without  which  it  would  be  negligence,  to  maintain  a  door- 
step or  other  lawful  structure  appurtenant  to  a  house  in  the 
city.  There  are  quite  a  number  of  such  structures  or  appliances, 
all  of  which  are  essential  to  the  comfortable  occupancy  of  the 
dwelling  houses  and  the  business  places  of  the  city.  As  de- 
scribed in  the  city  ordinances  they  are  areas,  cellarways,  cellar 
doors,  dooi-steps,  porches  and  area  fences  and  railings.  They 
will  be  found  designated  in  several  city  ordinances  appearing 
in  Brightly's  City  Digest  at  pages  808,  809.  These  ordinances 
prescribe  that  the  structures  in  question  shall  be  deemed  nui- 
sances if  they  project  more  than  four  feet  six  inches  into  the 
footway  of  streets  of  certain  widths,  or  if  they  reduce  the  width 
of  the  footway  to  less  than  a  certain  number  of  feet  in  streets 
of  different  widths. 

These  structures,  therefore,  which  comply  with  the  require- 
ments of  the  ordinances,  are  by  necessary  implication,  lawful, 
and  it  is  not  negligence  to  maintain  them.  Hence  if  a  person 
passing  on  the  footwalk  stumbles  over  any  of  them  that  are 
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within  the  prescribed  distance  from  the  house  line  he  cannot 
hold  the  owner  guilty  of  negligence  for  maintaining  them. 
Thus  there  are  innumerable  doorsiUs  or  single  steps  all  over 
the  city  which  project  into  the  footway  from  the  level  of  the 
door,  different  distances  less  or  equal  to,  the  autlioiized  distance 
of  four  feet  six  inches.  There  are  in  the  city  vast  numbers  of 
such  instances,  also  short  flights  of  doorsteps  extending  sim- 
ilarly into  the  footway,  so  numerous  that  they  cannot  be  com- 
puted. Now  it  is  perfectly  obvious^that  if  a  pedestrian  stumbled 
over  one  of  these  sills,  or  the  bottom  step  of  a  flight,  he  has  no 
cause  of  action.  Yet  in  the  present  case  there  is  but  one  ground 
upon  which  a  i-ecovery  can  be  based,  and  that  is,  that  the  plain- 
tiff stumbled  over  these  cellar  doors.  They  were  raised  no 
higher  tliau  many  of  the  doorsiUs  referred  to,  and  not  so  high 
as  the  vast  majority  of  the  bottom  doorsteps,  and  yet  it  is 
claimed,  and  found  by  the  referee  that  it  Ls  negligence  to  main- 
tain a  pair  of  cellar  doors  eight  inches  above  the  level,  when 
he  could  not  possibly  find  that  such  an  elevation  of  a  doorsill 
'  or  step  would  be  negligence.  It  would  not  be  negligence  to 
maintain  the  cellar  doors  at  their  own  level,  it  woidd  not  be 
negligence  to  maintain  a  doorsill  or  step  at  the  same  level,  but 
it  is  negligence  to  maintain  the  cellar  doors  at  the  same  or  a 
less  level  than  the  steps.  Why  ?  The  only  reason  given  by 
the  learned  referee  is  that  the  pedestrian  might  not  see  them. 
But  the  same  reason  precisely  would  apply  to  the  case  of  a 
dooi'sill  or  step.  The  omission  to  see  the  obstruction,  whatever 
it  is,  will  not  only  be  no  proof  of  negligence  on  the  part  of  the 
owner,  but  it  is  positive  proof  of  actual  negligence  on  the  part 
of  the  pedestrian,  and  this  is  well  established  by  the  autliorities 
as  we  shall  presently  see. 

In  this  particular  case  there  was  a  reason  for  the  slight 
elevation  of  the  cellar  doors.  The  referee  found  that  they 
were  kept  in  this  position  ^^  for  the  purpose  of  lighting  and 
ventilating  the  cellar."  As  that  is  a  pei*fectly  legitimate  use 
of  them,  and  was  one  of  the  reasons  why  they  were  built,  it 
must  be  conceded  that,  in  itself,  it  constitutes  no  ground  for  a 
charge  of  negligence.  Another  reason  why  such  a  use  of  them 
is  no  proof  of  negligence  is  that  the  doora  were  so  close  to  the 
building  line,  and  so  far  out  of  the  way  of  the  tittvel  on  tlie 
sidewalk,  that  the  owner  is  not  bound  to  take  precautions  against 
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foot  traveling  at  such  a  plaoe,  and  this  also  has  been  decided 
by  this  court.  Still  another  reason  is  that  the  owner  has  a 
right  to  presume  that  every  traveler  in  the  streets  and  on  the 
sidewalks  of  a  city,  will  use  his  eyes  suflSciently  to  protect 
himself  from  colliding  with  obstructions,  and  this  also  we  have 
decided.  In  this  case  it  is  obvious  that  in  order  to  make  out 
negligence  in  the  owner,  negligence  in  the  foot  passenger  must 
either  be  overlooked  or  disregarded. 

We  will  now  examine  the  authorities  applicable  to  the  facts 
of  the  case. 

In  the  case  of  King  v.  Thompson,  87  Pa.  865,  the  plaintiff 
sustained  injuries  by  falling  into  an  opening  in  the  sidewalk, 
at  a  cellar  window  of  a  building  of  the  defendant  on  Liberty 
street  in  the  city  of  Allegheny.  The  opening  was  for  the  pur- 
pose of  light  and  ventilation,  and  was  also  used  for  taking  in 
coal.  It  was  about  fifteen  inches  in  widtl),  three  feet  in  length, 
and  projected  from  the  wall  of  the  house  about  sixteen  inches. 
It  was  several  feet  deep  and  had  no  cover  or  guard.  The  acci- 
dent occurred  at  night,  the  street  lamps  were  burning  and  there 
was  a  light  in  the  window  just  above  the  hole.  The  plaintiff 
stepped  into  the  hole  and  was  severely  injured.  A  verdict  and 
judgment  were  recovered  in  the  court  below  which  we  revei*sed. 
Mr.  Justice  Paxson  said,  "If  the  opening  was  merely  the 
usual  and  customary  opening  of  cellar  windows  in  Allegheny, 
and  was  reasonably  necessary  for  the  purposes  of  light  and  ven- 
tilation, it  certainly  could  not  be  held  to  be  a  nuisance ;  nor 
could  it  fairly  be  said  that  the  owner  was  guilty  of  negligence 
in  maintaining  it.  .  .  .  It  must  be  borne  in  mind  that  the 
opening  came  out  only  about  sixteen  inches  from  the  cellar 
wall.  In  order  to  fall  in  the  plaintiff  must  have  walked  so 
close  to  the  window  as  to  touch  it  with  her  dress.  She  was 
also  within  the  line  of  the  doorsteps  which  usually  project 
twice  the  distance  into  the  sidewalk  that  the  opening  did.  No 
prudent  person  walks  within  sixteen  inches  of  the  house  when 
passing  over  the  sidewalks  of  a  city.  It  cannot  be  done 
without  peril.  It  is  proper  enough  to  hold  owners  of  property 
to  a  reasonable  care  over  it ;  yet  at  the  same  time  persons  using 
public  streets  ought  also  to  exercise  some  little  caution.  With- 
out it,  there  is  hardly  a  street  in  Allegheny  or  Pittsburg  where 
by  reason  of  some  slight  inequality  in  the  pavement,  a  trifling 


Digitized  by  VjOOQ IC 


590        STACKHOUSE  v.  VENDIG  &  CO.,  AppeUants. 

Opinion  of  the  Court.  [166  Pa. 

hole,  or  a  loose  stone,  the  passer-by  may  not  fall  and  sustain 
injury." 

The  decision  goes  farther  than  is  necessary  for  the  present 
case.  The  cause  of  the  injury  there  was  an  open  and  unguai-ded 
hole  in  the  sidewalk  sereral  feet  deep,  and  it  was  night  when 
the  accident  occurred.  Yet  we  held  that  the  proof  of  these 
facts  did  not  make  out  negligence  on  the  part  of  the  owner, 
and  did  furnish  proof  of  negligence  on  the  part  of  the  plain- 
tiff, whereas  in  this  case  there  was  no  hole  in  the  pavement, 
there  was  a  perfectly  visible  obstruction  consisting  of  a  lawful 
structure  in  use  for  a  lawful  purpose,  and  the  accident  occurred 
in  broad  daylight.  The  plaintiff  admitted  on  cross-examination 
that  when  he  came  out  of  the  door  he  turned  "  shai-p  around  " 
and  went  close  to  the  wall  and  stumbled  over  the  doors  which 
he  says  he  could  have  seen  if  he  had  looked  towards  them.  A 
disinterested  witness  who  saw  him  when  he  stumbled,  and  was 
within  a  few  feet  of  him,  said  that  when  he  came  out  and  stum- 
bled over  the  door  he  was  looking  at  the  Terminal  building  on 
the  opposite  side  of  the  street,  "  with  his  eyes  looking  up."  As 
a  matter  of  course  he  could  have  seen  the  doors  if  he  had  looked 
at  all  where  he  was  going,  and  for  not  doing  so  he  was  cleaiiy 
guilty  of  contributory  negligence.  On  that  subject  the  case  of 
Robb  V.  Connellsville  Borough,  187  Pa.  42,  is  directly  in  point 
There  a  woman  in  the  early  evening  was  walking  along  the 
street  and  came  to  a  cross-street  where  the  plank  walk  had 
been  raised  a  few  inches  above  the  level  of  the  street  on  which 
she  was  walking.  She  did  not  look  for  any  obstruction,  and 
admitted  she  could  have  seen  it  if  she  had  looked.  She  stum- 
bled at  the  point  where  the  walk  was  raised  and  fell,  receiving 
injury.  She  sued  the  borough  for  damages  for  her  fall,  but  the 
court  below  thought  she  was  guilty  of  contributory  negligence 
iu  not  looking  where  she  was  going  and  nonsuited  her,  and  we 
sustained  the  nonsuit.  Our  brother  Mitchell,  delivering  the 
opinion,  said :  ^^  That  the  i*easonable  care  which  the  law  exacts 
of  all  persons  in  whatever  they  do  involving  risk  of  injury, 
requires  travelers,  even  on  the  footways  of  public  streets,  to 
look  where  they  are  going,  is  a  proposition  so  plain  that  it  has 
not  often  called  for  adjudication.  But  it  has  been  expressed 
or  manifestly  implied  in  enough  of  our  own  cases  to  constitute 
authority  for  those  who  need  it.     Thus  in  Barnes  v.  Sowden, 
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119  Pa.  53,  the  court  below  instructed  the  jury  that  *  persons 
who  walk  along  the  footways  or  cross  the  streets  of  our  city 
are  bound  to  use  their  own  faculties.  .  .  .  The  plaintiff  was 
bound  to  use  her  ej^es.  Not  that  she  was  to  keep  her  eyes  con- 
stantly and  at  every  moment  upon  the  pavement,  but  she  Wiis 
hpund  to  do  what  people  walking  along  the  streets  ought  to 
do  as  they  walk  the  streets  in  order  to  use  them  safely.'  It 
was  held  that  even  thb  instruction  was,  under  the  evidence, 
too  favorable  for  the  plaintiff,  that  the  obstruction  was  such  as 
she  was  bound  to  see,  and  that  her  negligence  was  too  clear  to 
be  left  to  the  jury." 

In  Buzby  v.  Phila.  Traction  Co.,  126  Pa.  559,  Mr.  Justice 
Mitchell  said,  delivering  the  opinion,  "  Even  on  the  side- 
walk, specially  devoted  to  the  use  of  foot  passengers,  a  man  is 
bound  to  look  where  he  is  going,  and  this  duty  is  still  more 
imperative  when  he  is  about  to  cross  the  middle  of  the  street 
where  hoi-ses,  wagons  and  cars,  have  equal  rights  with  himself, 
and  where  each  is  bound  to  take  notice  of  such  other  rights, 
and  to  use  his  own  with  due  regfard  thereto." 

In  the  case  of  Seddon  v.  Bickley,  153  Pa.  271,  we  held  that 
the  presence  of  a  gang  plank  of  a  steamboat  lying  flat  upon 
its  surface  in  the  usual  place  on  the  deck  of  the  vessel,  across 
the  path  to  a  staircase  leading  from  the  lower  to  the  upper 
deck  is  not  a  fact  sufficient  in  itself  to  entitle  a  passenger  who 
has  stumbled  over  the  plank  to  recover  damages  from  the 
owner  of  the  steamboat  for  the  injuiy  sustained. 

In  Farley  v.  The  Traction  Co.,  132  Pa.  58,  we  held  that  a 
passenger  on  a  street  railway  car  who  stumbled  over  the  sheath- 
ing of  a  wheel  which  projected  above  the  floor,  but  was  plainly 
visible,  had  no  right  of  action  and  could  not  recover,  both 
because  there  was  no  proof  of  negligence  on  the  part  of  the 
defendant,  and  there  was  affirmative  proof  of  contributory  neg- 
ligence on  the  part  of  the  plaintiff.  The  court  below  in  grant- 
ing a  compulsory  nonsuit  which  we  affirmed  said,  ''  There  was 
nothing  hidden  from  his  view  which  contributed  to  his  fall. 
He  fell  simply  because  he  took  no  care  as  to  his  movements 
and  hence  stumbled  over  a  conspicuous  part  of  the  car.  The 
same  carelessness  would  cause  a  passenger  to  stumble  over 
many  other  parts— over  the  steps  by  which  he  entered,  over 
the  sill  of  the  door,  or  indeed  any  part  of  the  car  over  which 
it  is  possible  for  a  heedless  person  to  stumble." 
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And  so  her^,  the  plaintiff  stumbled  because  be  took  no  heed 
of  his  movements.  Had  he  been  looking  where  he  was  gf>ing 
he  would  necessarily  have  seen  the  cellar  doors  and  avoided 
them. 

His  accident  was  his  own  fault  He  stumbled  over  a  law- 
ful structure  in  a  lawful  place,  which  was  being  used  for.  a 
lawful  purpose  and  in  such  circumstances  he  can  recover  noth- 
ing from  the  defendant 

On  the  trial  it  was  proved  without  contradiction  that  from 
four  to  five  hundred  persons  passed  thi*ough  this  same  entrance 
eveiy  day,  making  a  total  of  about  150,000  persons  in  a  year, 
and  in  all  that  time  there  had  been  no  other  accident  but  this. 
It  is  impossible  to  understand  how  any  reasonable  inference  of 
negligence  of  the  defendant  can  be  drawn  in  such  a  state  of 
the  testimony,  or  how  any  other  inference,  than  of  contributory 
negligence  of  the  plaintiff,  can  satisfy  the  undisputed  facts  of 
tiie  case. 

Judgment  reversed. 


Lena  Kugel  v.  Uriah  Painter  et  al.,  Appellants. 

Landlord  and  tenant — Least— Condition  of  lease— Use  for  railroad  pur- 
poses. 

A  railroad  company,  desiring  to  enlarge  its  depot,  leased  a  strip  of 
adjoining  land  at  a  ceitain  rental  per  year.  Tlie  preamble  of  the  lease 
recited  that  it  was  *•  for  the  purpose  of  more  conveniently  transacting  the 
business  of  the  said  company,  and  for  the  better  accommodation  of  the 
public.^^  The  lease  of  the  land  was  for  **  so  long  as  the  same  shall  be 
used  for  railroad  purposes.^*  The  depot  was  subsequently  abandoned, 
and  the  land  upon  which  it  stood  was  sold  by  the  railroad  company,  and 
the  lease  assigned  to  the  purchaser.  The  purchaser  and  his  tenants  used 
the  property  merely  as  a  private  siding.  Held  (1)  that  the  meaning  of 
the  lease  was  that  the  land  should  be  used  for  public  railroad  puqioses; 
(2)  that  when  the  land  was  used  merely  for  a  private  siding,  the  'ease 
thereupon  ceased. 

Argued  Feb.  12, 1895.  Appeal,  No.  167,  July  T.,  1894,  by 
defendants,  from  judgment  of  C.  P.  Chester  CJo.,  Oct.  T.,  Ib93, 
No.  27,  on  verdict  for  plaintiff.  Before  Stbrrstt,  C.  J., 
McCoLLUM,  Mitchell,  Deak  and  Fell,  JJ.    Affirmed* 
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Ejectment  for  a  strip  of  gi-ound  in  the  borough  of  West 
Chester.     Before  Clayton,  P.  J.,  specially  presiding. 

At  the  trial  it  appeared  that  on  May  23,  1847,  John  J. 
Parker  and  H.  R.  Guss  who  were  then  owners  of  the  land  in 
controversy  executed  a  lease  of  the  land  to  the  West  Chester 
Railroad  Company.  The  material  portions  of  the  lease  are  as 
follows : 

"Whereas,  the  West  Chester  Railroad  Company,  of  the 
county  of  Chester,  Pennsylvania,  is  now  engaged  in  altering 
and  improving  the  railroad  depot  fronting  on  Gay  street,  in 
the  borough  of  West  Chester,  county  and  state  aforesaid,  for  the 
purpose  of  more  conveniently  transacting  the  business  of  the 
said  company  and  for  the  better  accommodation  of  the  public, 
and  being  also  desirous  of  enlarging  and  improving  their  car 
house  adjoining  said  depot,  have  concluded  to  remove  their 
present  frame  car  house  and  rebuild  upon  an  enlarged  site  a 
larger  and  more  permanent  building,  but  in  order  to  do  so  it 
becomes  necessary  to  have  a  greater  extent  of  ground  for  that 
purpose  than  said  company  now  possess. 

"  And  whereas,  Henry  R.  Guss  and  John  J.  Parker,  both  of 
the  borough  aforesaid,  who  own  the  lands  adjoining  said  com- 
pany's present  car  house,  (the  former  on  the  west  and  the  latter 
on  the  east  thereof,)  have  agreed  with  said  company  that  each 
of  them  would  lease  a  strip  of  their  lands  respectively  to  said 
company  for  the  purpose  of  enabling  said  company  to  erect  a 
larger  and  more  capacious  car  house,  as  aforesaid. 

"Now  this  indenture  witnesseth,  that  the  said  Henry  R. 
Guss  for  the  consideration  hereinafter  mentioned,  has  demised 
and  leased  and  by  these  presents  doth  demise  and  lease  unto 
the  West  Chester  Railroad  Company  aforesaid  and  its  assigns, 
so  long  as  the  same  shall  be  used  for  railroad  purposes,  the  fol- 
lowing described  premises,  to  wit:  .... 

"  And  in  consideration  of  the  premises  the  said  company 
contracts  and  agrees  to  pay  to  the  said  H.  R.  Guss,  his  heirs, 
executors,  administrators  or  assigns,  on  the  twenty-third  day 
of  May  of  each  and  every  ensuing  year,  ensuing  the  date  hereof, 
the  annual  rent  of  twelve  dollars,  the  payment  of  said  rent  to 
cease  when  the  property  hereby  leased  ceases  to  be  used  for 
railroad  property." 

Since  1864,  the  fronting  on  Gay  street  has  not  been  used  as 
Vol.  clxvi — 38 
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a  passenger  depot.  The  West  Chester  Railroad  Company, 
having  leased  its  road  to  the  West  Chester  &  Philadelphia 
Railroad  Company,  the  depot  of  the  latter  company,  erected  on 
Market  street,  about  four  squares  distant  from  the  Gray  street 
depot,  has  been  used  for  receiving  and  landing  passengers,  as 
well  as  for  the  greater  part  of  the  freight  business  theretofore 
transacted  at  the  Gay  street  depot.  Ever  since  1864,  however, 
freight  has  been  sent  over  the  tracks  of  the  railroad  company 
into  and  from  the  car  house.  In  1881  the  railroad  company 
assigned  and  conveyed  all  their  rights)  in  the  car  house,  includ- 
ing the  Parker  lease,  to  U.  H.  Painter.  The  evidence  tended 
to  show  that  in  recent  years  the  tracks  on  the  laud  in  contro- 
versy had  been  used  merely  as  private  sidings. 

The  court  charged  as  follows : 

^^  Like  most  cases  brought  before  the  courts  for  adjudication, 
the  present  one  turns  upon  a  very  narrow  point,  and  there  is 
but  one  point  ia  the  case,  and  that  will  depend  entirely  upon 
the  construction  to  be  put  upon  the  lease  by  which  the  railroad 
company  acquired  the  right  to  use  tliis  strip  of  land.  The  law 
requires  all  writings  to  be  construed  by  the  court,  and  it  is  the 
duty  of  the  jury  to  take  from  the  court  the  construction  it  puts 
upon  a  written  paper.  The  testimony  of  witnesses  is  always 
harmonized  and  construed  by  the  jury.  The  foundation,  there- 
fore, of  the  title  of  the  defendants  to  this  strip  of  ground,  lies 
in  this  written  lease.  You  will  notice  by  the  preamble  to  the 
lease  that  the  ^^  West  Chester  Raihoad  Company,  of  the  county 
of  Chester,  Pennsylvania,  is  now  engaged  in  altering  and 
improving  the  railroad  depot  fronting  on  Gay  st  eet,  in  the 
borough  of  West  Chester  county  and  state  aforesaid,  for  the 
purpose  of  more  conveniently  transacting  the  business  of  the 
said  company,  and  for  the  better  accommodation  of  the  public."^ 
That  is  the  preamble  to  the  lease.  That  is  to  say,  the  railroad 
company  found  itself  hampered  for  want  of  room  for  the  pur- 
pose of  transacting  its  public  business.  A  railroad  company 
is  a  public  corporation.  A  railroad  is  one  of  the  highways  of 
the  state.  It  is  operated  by  a  corporation,  but  still  it  is  a  state 
institution.  It  is  created  for  the  purpose  of  accommodating 
the  public,  not  for  the  accommodation  of  individuals.  Every 
person  has  a  right  to  travel  over  a  public  highway.  Eveiy 
individual  has  a  right  to  tittvel  on  a  railroad)  subject  only  to 


Digitized  by  VjOOQ IC 


KU6EL  V.  FAINTER  et  al.,  Appellanto.  595 

1895.]  Charge  of  Court. 

certain  reasonable  regulations,  such  as  behaving  himself  well, 
paying  the  toll,  or  paying  a  regular  freight,  in  which  there  is 
to  be  no  discrimination ;  all  are  to  be  treated  alike.  Now,  it 
seems  for  the  purpose  of  conducting  this  public  business,  this 
railroad  company  found  it  necessary  to  enlarge  its  depot. 
When  we  come  to  look  to  the  title  of  the  railroad  company  for 
the  ground  upon  which  its  depot  stands,  we  find  it  was  acquired 
by  grant  and  not  by  publip  condemnation. 

^^It  bought,  like  an  individual,  the  ground  upon  which  it 
built  its  depot.  It  was,  therefore,  the  owner  in  fee  of  that 
improvement,  and  could  sell  it  whenever  in  the  judgment  of 
the  board  of  directors  the  exigencies  of  the  case  required.  It 
did  not  require  the  intervention  of  the  commonwealth  to  divest 
it  of  the  title  which  it  had  to  that  piece  of  ground.  It  had 
bought  it  and  it  could  sell  it.  [And  when  it  once  did  exercise 
that  light  and  sell  the  land  upon  which  its  depot  stands,  with- 
out inserting  in  the  deed  any  restriction,  or  without  preserving 
its  right  to  use  it  as  a  depot,  the  right  to  use  that  as  a  depot 
at  once  ceased,  and  ceased  forever.  When,  therefore,  the 
depot  was  no  longer  to  be  used  for  the  accommodation  of  the 
public,  for  the  carrying  of  freight  or  for  the  transporting  of 
passengers,  the  condition  contained  in  this  lease  was  broken.]  [6] 
For  you  will  observe  that  in  order  to  enlarge  its  depot  it  was 
necessary  to  go  over  on  the  land  of  a  neighbor,  and  in  order  to 
get  the  right  to  build  upon  that  land  it  leased  this  little  strip 
of  ground  now  in  question.  That  lease  was  perpetual,  so  long 
as  the  depot  was  used  for  railroad  purposes.  It  was  perpetual 
upon  two  conditions,  one  that  $25.00  a  year  rent  should  be 
paid,  and  the  other  that  the  land  should  be  used  for  railroad 
purposes.  Whenever,  therefore,  the  railroad  or  its  lessees,  per- 
sons holding  under  it,  should  cease  to  pay  the  rent  or  should 
cease  to  use  the  land  for  railroad  purposes,  the  condition  upon 
which  the  lease  was  made  was  ended,  and  the  lease  terminated, 
and  the  landlord  would  have  a  right  to  recover  possession. 
Now  that  is  a  brief  statement  of  the  facts  as  they  are  before 
you,  and  the  only  difiBculty  in  the  case  is  the  proper  construction 
to  be  put  upon  the  words  in  this  lease  *  for  railroad  puiposes.' 
You  will  notice,  after  you  get  down  from  the  preamble,  and 
after  wo  read  the  description  of  the  property  leased,  these 
words :  ^  That  the  said  John  J.  Parker,  for  the  consideration 
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hereinafter  mentioned,  has  demised  and  leased  by  these  pres- 
ents, and  by  these  presents  doth  demise  and  lease,  unto  the 
West  Chester  Raih'oad  Company  above  named,  and  its  assigns, 
so  long  as  the  same  shall  be  used  for  railroad  purposes,  the  fol- 
lowing described  ti*aot  of  land.'  You  will  observe  it  is  in  the 
lease,  ^  so  long  as  the  same  shall  be  used  for  railroad  purposes,' 
and  the  preamble  says  they  were  to  be  public  railroad  pur- 
poses, not  private.  [The  preamble  says  :  '  For  the  accomnao- 
dation  of  the  public  it  became  necessary  to  enlarge  the  depot,' 
and  the  lease  shows  that  the  land  was  leased  for  the  purpose 
of  carrying  out  that  design,  and  that  the  lease  was  to  continue 
so  long  as  the  land  was  used  for  railroad  purposes. 

'^  Now,  gentlemen,  I  construe  that  to  mean,  so  long  as  the 
land  was  used  for  public  railroad  purposes.]  [7]  I  do  not  hold 
that  it  was  necessary  that  it  should  be  used  as  fully  as  it  was  at 
that  time.  I  do  not  hold  they  were  bound  to  build  a  larger 
depot  if  it  became  necessary,  nor  do  I  hold  that  they  could  not 
]*educe  their  depot  if  the  business  did  not  require  it  as  large  as 
it  was  then.  But  I  do  hold  that  this  land  was  to  be  occuped, 
at  least  partly,  by  a  railroad  depot,  and  not  by  an  individual 
proprietor  who  intended  to  use  it  as  a  storage  house  or  for 
some  other  purpose,  or  who  intended  only  to  use  the  railroad 
so  far  as  it  accommodated  his  individual  ownership  or  rights  in 
the  property.  [And  holding,  therefore,  that  the  kind  of  use  for 
railroad  purposes  that  the  defendant  was  bound  to  observe  was 
a  public  railroad  and  not  a  private  one,  I  bold  that  the  defend- 
ants here,  if  you  find  that  it  is  not  a  public  depot,  have  no  title, 
and  the  plaintiff  is  entitled  to  a  verdict.]   [8] 

"  Now,  under  the  weight  of  the  evidence,  it  would  seem — ^the 
evidence,  of  course,  is  for  the  jury,  except  what  is  in  writing, 
and  they  must  take  the  construction  put  upon  that  by  the  court 
— [the  evidence  would  seem  to  pretty  clearly  establish  that 
this  depot  is  not  used  for  railroad  purposes  any  more.]  [9] 
True,  cars  may  be  run  into  it,  but  the  public  have  no  general 
right  to  the  use  of  that  depot.  They  have  got  to  ask  privilege 
before  they  can  get  in  there.  They  are  trespassers  if  they  go 
in  without  privilege.  There  is  no  means  by  which  small  par- 
cels of  freight  can  be  transmitted ;  there  are  no  agents  to  re- 
ceive them,  no  bills  of  lading  to  be  g^ven  for  them,  there  is 
nobody  to  receipt  for  the  freight  or  to  take  down  from  whom 
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it  comes  or  to  whom  it  is  to  be  transmitted.  The  only  railroad 
use  to  which  the  land  now  seems  to  be  subjected  is  the  entry 
of  cars  at  the  will  of  the  owner  of  the  land,  or  to  bring  in  cars 
freighted  with  his  own  merchandise.  It  does  not  seem  to  be 
used  as  a  general  railway  freight  or  passenger  station.  I  do 
not  hold  that  it  was  necessary  to  maintain  a  passenger  depot 
there.  I  think  under  a  liberal  construction  of  this  lease  the 
railroad  company,  if  it  continued  to  own  the  land,  could  have 
established  a  freight  station  there,  and  that  would  be  within 
the  meaning  of  the  lease.  But  they  certainly  could  not  stop 
both,  sell  the  land  and  divest  themselves  of  all  title,  and  the 
landlord  still  be  compelled  to  receive  the  rent  and  allow  them 
to  use  his  land.  He  had  the  right  when  he  leased  either  to  sell 
them  the  land  or  lease  it  to  them.  For  some  good  purpose  the 
landlord  saw  proper  to  keep  the  title  to  his  land,  and  he  leased 
it  For  some  proper  purpose  the  railroad  company  saw  proper 
to  exercise  that  right  and  merely  lease  and  not  buy.  They 
could  have  condemned  the  land  if  they  had  seen  proper ;  per- 
haps they  could  have  compelled  him  to  let  them  have  it  for 
railroad  purposes  by  paying  the  damages.  But  they  got  to- 
gether and  agreed  upon  the  lease,  and  the  agreement  was  that 
the  lease  should  last  so  long  as  the  depot  was  used  for  railroad 
purposes. 

"  [If  you  are  satisfied,  therefore,  under  all  the  evidence,  that 
it  is  not  now  used  for  general  railroad  purposes,  using  the  words 
^general  railroad  purposes'  as  I  have  described,  at  least  for 
the  transmission  of  freight  by  the  general  public  and  not  by 
individuals,  and  without  asking  permission,  your  verdict  ought 
to  be  for  the  plaintiflf.]  "  [10] 

The  defendants  submitted  the  following  points  : 

"1.  The  assignment  of  the  lease  and  disclaimer  by  the  rail- 
road company  do  not  amount  to  an  abandonment  of  the  property 
for  railroad  purposes.  Answer:  I  aifirm  that  that  the  mere 
assignment  and  disclaimer  do  not  amount  to  an  abandonment, 
but  the  facts  of  the  case  would  seem  to  prove  that  it  has  been  no 
longer  used  for  railroad  purposes  such  as  I  have  described."  [1] 

"2.  The  present  user  of  the  strip  in  question,  under  the 
undisputed  facts  of  the  case,  is  a  user  for  railroad  purposes, 
within  the  meaning  of  the  lease,  and  the  verdict  must  be  for 
the  defendants.  Answer :  I  decline  to  so  charge  you."  [2] 
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**  8.  It  being  undisputed  that  freight  is  received  and  delivered 
in  this  depot  in  cai*s  of  the  railroad  company,  and  that  the  strip 
in  question  is  embraced  within  the  walls  of  the  depot  property, 
and  is  used  in  connection  with  the  loading  and  unloading  of 
this  freight,  there  is  no  sufficient  evidence  of  abandonment  to 
justify  a  submission  to  the  jury.  Answer  :  I  decline  to  so  charge 
you."  [3] 

"  6.  Under  all  the  evidence,  the  verdict  must  be  for  the  de- 
fendants. Answer :  That  is  declined."  [4] 

"  6.  The  present  use  of  the  property,  if  not  covered  by  the 
grant  to  the  railroad  company,  having  been  continued,  under 
the  undisputed  facts  in  the  case,  for  21  years  and  upwards 
before  the  impetratiou  of  the  writ  in  this  case,  a  grant  for  such 
use  will  be  presumed,  and  no  recovery  can  be  had  in  this  action. 
Answer :  I  decline  to  affirm  that  point,  gentlemen,  because  it 
appears  that  the  rent  was  regularly  paid  by  the  railroad  com- 
pany, and  there  is  no  sufficient  evidence  that  the  plaintiff  had 
notice  that  the  railroad  company  did  intend  to  abandon  it^  and 
I  therefore  decline  to  affirm  that  point.*'  [5] 

Verdict  and  judgment  for  plaintiff.     Defendants  appealed. 

Errors  assigned  were  (1—10)  above  instructions,  quoting 
them. 

WiUiam  T.  Barber  and  JJ.  T.  Comwell^  Oibbons  Q-ary  Com- 
well  with  them,  for  appellants,  cited :  Morawetz  on  Private  Cor- 
porations, sec.  370 ;  Redfield  on  Railroads,  sec.  6,  p.  4,  and  sec. 
221 :  CroUey  v.  Minn.  &  St.  Louis  Ry.,  14  Am.  &  Eng.  R.  R. 
Cases,  47,  50 ;  Noll  v.  D.  B.  &  M.  R.  Co.,  32  Iowa,  66 ;  Com. 
V.  10th  Mass.  Turnpike  Co.,  6  Cush.  509 ;  Wheatley  v.  Chris- 
man,  24  Pa.  304. 

WiUiam  Butler ^  of  Butler  ^  Windle^  for  appellee,  cited: 
Nashua  &  Lowell  R.  R.  v.  Proprietors  of  Locks  &  Canals,  104 
Mass.  1 ;  Improvement  Co.  v.  McCreary,  58  Pa.  805 ;  Nearhoft 
V.  Addleman,  81  Pa.  279. 

Per  Cubiam,  March  11, 1895 : 

This  case  was  carefully  and  ably  tried,  and  little,  if  any- 
thing, remains  to  be  added  by  us.    The  questions  involved  are 
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80  clearly  and  accurately  presented  in  the  charge  of  the  learned 
judg^  who  specially  presided  at  the  trial,  that  it  is  unnecessary 
to  restate  them.  An  examination  of  the  record,  in  connection 
with  the  several  assignments  of  error,  has  satisfied  us  as  to  the 
correctness  not  only  of  his  construction  of  the  lease  of  May  28, 
1847,  and  other  papers  in  evidence,  but  also  of  his  instructions 
genemlly  to  the  jury.  In  afiBrming  defendants'  fourth  point  he 
rightly  charged  in  substance  that  the  verdict  must  be  for  the 
defendant,  "  unless  the  jury  find  that  the  property  is  no  longer 
used  for  railroad  purposes."  The  verdict  for  plaintiff  necessa- 
rily implies  a  finding  in  her  favor  of  the  controlling  fact  in  the 
case,  viz :  that  the  property  in  controversy  has  ceased  to  be  used 
*'  for  railroad  purposes,"  within  the  true  intent  and  meaning  of 
the  lease  of  1847,  as  construed  by  the  court.  The  learned 
judge's  answers  to  the  remaining  five  points  for  charge  sub- 
mitted by  defendants  are  also  free  from  any  substantial  error. 
There  is  nothing  in  any  of  the  specifications  that  requires  fur- 
ther comment.  Neither  of  them  is  sustained. 
Judgment  affirmed. 


Wilson  Nickels,  Appellant,  v.  William  Jones. 

Rent— Setoff—  Tender. 

In  an  action  to  recover  a  balance  of  rent,  defendant  testified  that  he 
tendered  to  plaintiff  the  amount  of  rent  due,  less  a  certain  sum  which 
he  claimed  as  a  set-oflf  for  work  done  for  plaintiff.  Defendant  stated 
that  at  the  time  he  made  the  tender  he  claimed  the  set-off.  Plaintiff 
agreed  to  take  the  money  and  give  a  receipt  on  account.  This  was 
refused  by  defendant.  Held,  that  the  tender  was  sufficient,  and  that 
defendant  was  not  liable  to  pay  interest  on  the  anK)unt  of  rent  which  he 
admitted  to  bo  due. 

A  tenant  who  has  done  work  for  his  landlord  may  set  off  the  value  of 
the  work  against  the  rent,  even  if  there  is  no  special  agreement  that  the 
value  of  the  work  should  be  deducted  from  the  rent. 

Argued  Feb.  13,  1895.  Appeal,  No.  190,  Jan.  T.,  1895,  by 
plaintiff,  from  judgment  of  C.  P.  Chester  Co.,  Aug.  T.,  1898, 
No.  157,  on  verdict  for  defendant.  Before  Stbrrbtt,  C.  J., 
McCoLLxhii,  Mitchell,  Dean  and  Fell,  JJ.    Affirmed. 
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Assumpsit  for  rent.     Before  Waddbll,  P.  J. 

At  the  trial  it  appeared  that  on  April  1, 1893,  an  installment 
of  rent  amounting  to  $62.50  was  due  on  premises  leased  by 
defendant  to  plaintiff.  Defendant  claimed  to  set  off  against 
the  rent  due  $11.60,  being  the  value  of  certain  work  which  he 
had  done  for  plaintiff.  The  evidence  failed  to  disclose  that 
there  was  anj'  agreement  one  way  or  the  other  as  to  whether 
the  value  of  the  work  should  be  deducted  from  the  rent. 

The  court  charged  in  part  as  follows : 

"Now  does  Mr.  Chandler  owe  that  $11.60?  He  says  he 
does  not.  That  he  has  virtually  paid  it;  that  he  has  done 
work  for  these  people,  Mi*s.  Nickols  or  Mr.  Nickols,  with  Mrs. 
Nickols's  consent,  which  amounted  to  $11.60,  and  he  asks  that 
it  shall  be  set  off  against  the  rent  which  is  claimed  to  be  dae 
from  him  to  her.  [Now,  we  say  to  you,  that  if  Mrs.  Nickols 
does  owe  Mr.  Chandler  for  work  done,  then  he  is  entitled  to 
set  it  off  against  this  rent.]  [4]  In  the  opinion  of  the  court 
it  does  not  require  an  agreement  thus  to  pay  on  the  part  of 
Mr.  Chandler  or  Mr.  Jones;  either  may  use  the  amount  due 
as  a  set-off. 

You  will  say  whether  this  plaintiff  is  entitled  to  have  inter- 
est on  the  $60.90,  which  was  paid  June  14th.  As  is  claimed 
here,  that  $50.90  was  due  on  the  fii-st  of  April,  1893,  but  it 
was  not  paid  until  the  14th  of  June.  You  will  see  that  is 
about  two  months  and  a  half  of  time  after  it  was  due.  As  I 
have  said  to  you,  the  right  of  the  plaintiff  to  claim  the  interest 
and  have  it  allowed,  will  depend  upon  whether  or  not  Mr. 
Chandler,  as  the  tenant  here,  offered  to  pay  this  rent  at  the 
time  it  was  due,  to  wit :  on  or  before  the  fii-st  of  April,  1893. 
Now  if  this  offer  to  pay  that  rent  was  made  at  that  time,  and 
was  clothed  with  any  conditions,  then  it  would  not  amount  to 
a  tender.  But  if  he  offered  to  pay  $50.90  and  claimed  that 
they  should  allow  him  $11.60  for  work,  in  the  opinion  of  the 
court,  that  does  not  amount  to  any  condition.  I  do  not  under- 
stand that  it  is  claimed  here  that  he  offered  to  pay  the  amount 
due,  if  this  lady  would  receipt  to  him  in  full.  If  this  offer  was 
coupled  with  a  demand  of  that  kind  it  would  be  a  condition 
which  he  would  have  no  right  to  make ;  it  would  not  amount 
to  a  tender,  but  you  will  say  whether  this  wa&  the  transaction 
between  the  parties  on  the  fii*st  of  April.     As  I  remember  the 
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testimony,  Mr.  Chandler  came  there  and  said  he  had  come  to 
pay  the  rent  which  he  owed,  and  Mrs.  Nickols  said  that  was 
all  right;  he  then  said  I  have  $50.90  and  you  owe  me  $11.60 
and  I  am  ready  to  settle.  She  said  in  answer  to  that  that  her 
husband  had  advised  her  not  to  take  the  money  unless  she  took 
it  all,  but  she  would  give  him  a  receipt  for  $50.90,  if  he  chose 
to  take  that;  she  would  take  that  amount,  and  would  give  him 
a  receipt  on  account.  Now  if  that  was  the  transaction,  you 
will  see  it  is  not  clothed  with  any  demand  or  condition  on  Mr. 
Chandler's  part.  It  was  an  oflfer  on  Mrs.  Nickols's  part  to 
receipt  for  the  amount  of  money  she  was  receiving ;  but  it  was 
not  such  a  condition  as  would  afiEect  the  tender.  You  will  say 
what  the  transaction  was.  I  merely  refer  to  this,  to  illustrate 
what  I  mean  by  accompanying  an  offer  of  tender  with  a  condi- 
tion. If  there  was  a  condition,  as  I  have  said  to  you,  then  it 
don't  amount  to  a  tender;  but  if  there  was  no  condition,  and 
he  offered  to  pay  and  she  refused  to  accept  on  account  of  the 
amount  offered,  then  it  would  amount  to  a  tender,  and  have  the 
effect  of  a  tender,  provided  it  should  subsequently  be  found 
that  the  amount  offered  was  all  that  was  due  her  in  money. 
If  the  jury  should  find  that  all  he  owed  her  was  $50.90  in 
money,  and  that  she  ought  to  have  allowed  the  $11.60,  which 
he  asked  to  be  allowed,  because  she  owed  it  to  him»  then  you 
will  see  he  had  offered  to  do  all  that  he  was  required  to  do,  and 
there  was  no  retaining  of  the  money  on  his  part ;  he  was  willing 
to  pay  $50.90,  but  she  refused  to  take  it  because  she  thought 
it  was  not  all  he  owed  her;  but  if  it  was  subsequently  found 
it  was  all  he  did  owe  her,  he  should  not  be  punished  by  being 
made  to  pay  interest  on  that  amount." 

Plaintiff's  points  were  as  follows : 

'*  1.  Under  the  evidence  in  this  case  the  jury  must  allow  the 
plaintiff  interest  on  at  least  $50.90  from  April  1,  1898,  to 
June  14,  1893,  when  the  judgment  was  rendered  by  the  jus- 
tice. Answer :  I  cannot  affirm  that  point ;  it  depends,  as  I 
have  said  to  you,  upon  whether  or  not  there  was  a  legal  tender 
at  the  time  designated  ;  if  there  was,  then  the  point  should  not 
be  afiirmed ;  if  there  was  not,  then  it  should  be.  It  would 
depend  upon  that  question  and  I  cannot,  therefore,  affirm  that 
point."  [1] 

"  2.  If  the  jury  believe  that  it  was  never  agreed  between  the 
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parties  in  this  case  that  Chandler's  bill  of  $11.60  for  work,  etc., 
was  to  be  treated  as  payment  on  account  of  the  rent  due  on 
the  written  lease  offered  in  evidence,  such  bill  cannot  be  re- 
garded as  either  payment  or  set-off,  and  their  verdict  must  be 
for  the  full  amount  of  the  plaintiff's  claim.  An9wer  :  I  have 
already  disposed  of  the  principle  involved  in  that  point  in  my 
general  charge,  and  I  must  disaffirm  it."  [2] 

"  8.  If  the  jury  believe  that  the  parties  to  the  lease  in  suit 
never  agreed  that  the  said  bill  was  to  be  treated  as  payment  on 
account  of  the  rent  specified  in  said  written  lease,  then  their 
verdict  must  be  for  $11.60,  together  with  interest  on  said  amount 
from  June  14, 1893,  to  the  present  time,  as  well  as  interest  on 
$62.60  from  April  1, 1893,  to  June  14,  1893.  Anmer:  That 
will  depend  upon  what  I  have  already  said  to  you;  I  cannot 
afiBrm  that  point  in  the  language  in  which  it  is  put."  [S] 

Verdict  and  judgment  for  defendant.     Plaintiff  appealed. 

Error  assigned  among  others  was  (1-4)  above  instructions, 
quoting  them. 

W,  S.  Harris^  for  appellant,  cited :  Forest  Oil  Go's  Ap.,  118 
Pa.  138 ;  Lawson  on  Contracts,  454 ;  Seibert  v.  Kline,  1  Pa.  41 
Penn  Nat.  Bank  v.  Kopitzch  Soap  Co.,  161  Pa.  134. 

George  B.  Johnson^  for  appellee. 

Peb  Curiam,  March  11, 1895 : 

This  case  depended  mainly  on  questions  of  fact  as  to  which 
the  testimony  was  more  or  less  conflicting.  It  was  therefore 
submitted  to  the  jury,  who,  by  their  verdict  for  defendant,  im- 
pliedly found  all  the  material  issues  of  fact  in  his  favor.  One 
of  them  was  as  to  the  credit  of  $11.60  claimed  by  defendant; 
another  was  his  alleged  tender  of  the  entire  balance  of  rent  due 
plaintiff,  etc.  An  examination  of  the  record  with  reference  to 
each  of  the  six  specifications  has  failed  to  convince  us  that  there 
is  any  substantial  error  in  either  of  the  rulings  recited  therein. 

Judgment  affirmed. 
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Caleb  H.  Bradley,  Appellant,  v.  Joseph  B.  Vernon. 

Practice,  8,  C— Paper-books— Failure  to  print  testimony. 

Where  the  appellant  fails  to  print  in  his  paper-book  the  greater  part  (if 
the  testimony,  the  Supreme  Court  will  assume  that  the  portions  of  tiie 
charge  assigned  as  error  are  fully  warranted  by  the  testimony. 

Costs—  Witness  fees —  Chester  county. 

Witnesses  who  reside  in  the  county  town  of  West  Chester  are  entitled 
to  receive  one  dollar  per  day  for  attendance  at  court  io  Chester  county. 

Argued  Feb.  13,  1895.  Appeal,  No.  68,  Jan.  T.,  1895,  by- 
plaintiff,  from  judgment  of  C.  P.  Chester  Co.,  on  verdict  for 
defendant.  Before  Stbbbett,  C.  J.,  McCollum,  Mitchell, 
Deak  and  Fell,  JJ.    Affirmed. 

Assumpsit  for  proceeds  of  farm  sold  to  defendant. 

Appellant  failed  to  print  in  his  paper-book  sufficient  of  the 
testimony  to  enable  a  proper  statement  of  the  case  to  be  made. 

The  jury  returned  a  verdict  in  favor  of  defendant,  upon  which 
judgment  was  entered. 

Defendant  claimed  witness  fees  at  the  rate  of  one  dollar  per 
day  for  witnesses  residing  in  West  Chester.  The  prothonotary 
allowed  the  claim.  Exceptions  to  the  taxation  of  costs  were 
dismissed  by  the  court,  and  execution  awarded  for  the  purpose 
of  recovering  the  costs. 

Errors  assigned  vr^r^  (1)  portion  of  charge ;  (2)  answer  to  a 
point ;  (8)  in  deciding  that  witnesses  who  reside  in  the  county 
town  of  West  Chester  are  entitled  to  receive  one  dollar  per  day 
for  attendance  at  court  in  the  county  of  Chester  (4)  in  award- 
ing an  execution  for  the  purpose  of  collecting  one  dollar  per 
day  as  fees  for  six  witnesses  who  resided  in  West  Chester. 

W,  S,  Harris^  for  appellant. 

George  B,  Johnson^  for  appellee. 

Per  Ctjrlam,  March  11, 1895  : 

Appellant's  omission  to  furnish  us  with  the  greater  part  of 
the  testimony  that  was  introduced  on  the  trial  offends  against 
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the  seventeenth  rule  of  court  In  the  absence  of  that  testi- 
mony he  has  no  right  to  ask  us  to  convict  the  court  of  error  in 
charging  as  complained  of  in  the  first  specification.  It  would 
be  unfair  to  the  court  below,  as  well  as  to  the  appellee,  for  us 
to  assume  that  the  instructions  were  not  fully  warranted  by  the 
testimony  in  the  case. 

There  was  no  error  in  ruling  as  stated  in  the  third  specifica- 
tion ;  nor  in  awarding  execution  for  the  witness  fees  referred 
to  in  the  fourth  specification. 

As  presented  to  us,  the  record  discloses  no  error  that  would 
justify  a  reversal  of  the  judgment. 

Judgment  affirmed. 


Amanda  Kitchie,  Assignee  of  J.  S.  Rhoads,  v.  John  B. 
Walter,  Appellant. 

OuararUy— Implied  conditions — Due  diligenoe — Oonircut. 

Wiiere  a  guaranty  is  general,  without  having  any  of  its  terms  fixed  in 
the  writing,  the  law  adds  the  usual  conditions  that  there  shall  be  due  and 
unsuccessful  diligence  used  by  the  creditor  to  oollect  the  claim  from  the 
pnncipal  unless  it  appears  that  all  diligence  would  be  hopeless ;  but  the 
law  adds  or  implies  no  such  condition?  where  the  parties  themselves  fixed 
the  terms  of  the  contract. 

Defendant  by  indorsement  on  a  judgment  note  guaranteed  **the  pay- 
ment of  the  within  judgment  note  and  all  moneys  due  and  to  become  due 
thereon  if  the  same  cannot  be  recovered  out  of  the  property  puix;hased  of 
Robert  SeiTice's  estate  by  said  Howell  McNair  by  deed  this  day  deliT- 
ered."  Held,  that  the  guaranty  was  a  special  and  not  a  general  guaranty, 
and  that  plaintiff,  by  forthwith  entering  judgment  on  the  note,  and  thus 
acquiring  a  lien  on  the  real  estate  mentioned  in  the  guanmty,  and  then 
keeping  that  lien  continuously  alive,  did  all  that  in  good  faith  she  was 
bound  to  do  under  the  special  terms  of  the  contract. 

Argued  Feb.  13,  1895.  Appeal,  No.  167,  July  T.,  1894,  by 
defendant,  from  judgment  of  C.  P.  Bucks  Co.,  Sept,  T.,  1891, 
No.  27,  on  verdict  for  plaintiff.  Before  Stbbrett,  C.  J.,  Mc- 
CoLLUM,  Mitchell,  Dean  and  Fell,  JJ.    AflBrmed. 

Assumpsit  to  recover  on  a  guaranty.    Before  Yerkes,  P.  J. 
At  the  trial  it  appeared  that  on  April  16, 1874,  Howell  E, 


Digitized  by  VjOOQ IC 


RITCHIE,  Assignee,  v.  WALTER,  Appellant.  605 

1895.]  Statement  of  Facts— Charge  of  Court. 

McNair  purchased  a  farm  from  Robert  Service  and  borrowed 
the  money  to  pay  for  the  same  from  John  S.  Rhoads  to  whom 
he  gave  a  judgment  note.  The  judgment  note  was  indorsed 
as  follows : 

*'  For  a  valuable  consideration  I  do  hereby  guarantee  the  pay- 
ment of  the  within  judgment  note  and  all  moneys  due  and  to 
become  due  thereon  if  the  same  cannot  be  recovered  out  of  the 
property  purchased  of  Robert  Service's  estate  by  said  Howell 
McNair  by  deed  this  day  delivered. 

Witness  my  hand  and  seal  this  sixteenth  of  April,  1874. 

^''"'""j.  L.  Dubois.  ^^^  »'  ^ai^^b-  [bi^^I  " 

On  the  same  day  judgment  was  entered  upon  the  note,  and 
became  a  lien  upon  the  land  purchased  by  McNair.  The  judg- 
ment was  subsequently  revived  three  times.  On  March  30, 
1880,  John  S.  Rhoads  assigned  the  note  to  Amanda  Ritchie. 
On  April  23,  1891,  the  land  was  sold  at  sheriff's  sale. 

Plaintiff  claimed  the  sum  of  §1,051.46  with  interest  from 
April  23,  1891,  being  the  amount  of  the  judgment  not  reached 
by  the  proceeds  of  the  sheriff's  sale. 

Tlie  court  charged  in  part  as  follows : 

^^  Now,  then,  gentlemen,  taking  that  as  the  nearest  definition 
and  most  pointed  instruction  which  can  be  given  you  as  to 
what  constitutes  due  diligence,  you  will  inquire  from  all  the 
facts  in  this  case  whether  due  diligence  was  used  by  Miss 
Ritchie  in  the  collection  of  her  claim,  considering  the  character 
of  the  obligation^  that  it  was  given  as  a  lien  on  real  estate,  and 
what,  from  all  the  circumstances  in  the  case,  was  in  contem- 
plation of  the  parties  when  they  entered  into  their  respective 
undertakings,  and  also  what  the  condition  of  the  maker  of  the 
note  was,  the  value  of  the  property  guaranteed,  for  in  effect 
this  is  a  guaranty  of  the  value  of  the  farm  bought,  and  you 
will  determine  from  all  the  facts,  taking  into  consideration  this 
declaration  of  the  Supreme  Court,  whether  the  plaintiff  used 
due  diligence  in  collecting  the  money  out  of  the  farm  of  Mr. 
McNair.  If  she  did,  then  Mr.  Walter  is  bound  by  his  obliga- 
tion to  pay  whatever  it  fell  short  of  discharging  the  lien." 

Verdict  and  judgment  for  plaintiff  for  $1,289.67.  Defend- 
ant appealed. 
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Hrror  asngned  was  above  instruction,  quoting  it. 

Hugh  B.  Easibum^  Oeo.  Ross  ^  J.  F.  Lang  with  him,  for 
appellant,  cited:  Kramphs^s  Eli's,  v.  Hatz,  52  Pa.  525;  Miller 
V.  Berkey,  27  Pa.  317 ;  Mizner  v.  Spier,  96  Pa.  633 ;  National 
Loan  &  Building  Society  v.  Lechtenwalner,  100  Pa.  100. 

Henry  Lear^  Paul  H.  Applebach^  and  Wm.  ^  J.  O.  Stuckert 
with  him,  for  appellee,  cited:  Campbell  v.  Baker,  46  Pa.  243; 
Leonard  v.  Wood,  2  Chester  Co.,  329 ;  ShoUenberger's  Est,  1 
Woodward's  Decisions,  316 ;  FoUmer  v.  Dale,  9  Pa.  83 ;  Bash- 
ford  V.  Shaw,  4  Am.  Law  Reg.  609 ;  Rhett  v.  Poe,  2  Howard's 
Rep.  484;  Yard's  Administrators  v.  Pancoast,  108  Pa.  384; 
Burke  V.  Noble,  48  Pa.  168;  Rudy  v.  Wolf,  16  S.  &  R.  79; 
Kramph's  Exrx.  v.  Hatz*s  Exrs.,  52  Pa.  525 ;  Nat.  Loan  etc. 
Society  v.  Lichtenwalner,  100  Pa.  100 ;  Tissue  v.  Hanna,  168 
Pa.  384. 

Pee  Curiam,  March  11, 1895 : 

As  was  said  in  Campbell  v.  Baker,  46  Pa.  243,  "  When  a 
guaranty  is  general,  that  is,  without  having  any  of  its  terms 
fixed  in  the  writing,  the  law  adds  the  usual  conditions  that 
there  shall  be  due  and  unsuccessful  diligence  used  by  the  cred- 
itor to  collect  the  claim  from  the  principal,  unless  it  appears 
that  all  diligence  would  be  hopeless.  But  the  law  adds  or 
implies  no  such  conditions  where  the  parties  themselves  fixed 
the  terms  of  the  contract."  In  this  case,  the  defendant  by  his 
contiact  under  seal,  indorsed  on  the  judgment  note,  guarantees 
"  the  payment  of  the  within  judgment  note  and  all  mone3r8  due 
and  to  become  due  thereon  if  the  same  cannot  be  i*ecovered 
out  of  the  property  purchased  of  Robert  Service's  estate  by 
said  Howell  McNair  by  deed  this  day  delivered."  This  is  a 
special,  not  a  general  guaranty.  By  forthwith  entering  judg- 
ment on  the  note  and  thus  acquiring  a  lien  on  the  real  estate 
mentioned  in  the  guarantee,  and  then  keeping  that  lien  con- 
tinuously alive,  the  plaintiff  did  all  that,  in  good  faith,  she  was 
bound  to  do  under  the  terms  of  the  special  contract.  In  view 
of  the  terms  of  the  guaranty  we  think  the  instructions  recited 
in  the  assignment  of  enor  are  substantially  coiTCCt,  and  the 
judgment  should  not  be  disturbed. 

Judgment  affirmed. 
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Davis  Howett  by  his  father  and  next  frieiid,  Edwin 
Howett,  V.  Philadelphia,  Wilmington  and  Baltimore 
R.  R.,  Appellant. 

Negligence — CorUrUnUory  negligence — Evidence — Question  far  jury . 

Whenever  there  is  a  conflict  of  testimony,  or,  for  any  cause,  there  is  a 
reasonable  doubt  as  to  the  facts,  or  as  to  the  inferences  to  be  drawn  from 
them,  negligence  is  always  a  question  for  the  jury. 

Negligence — Railroads — Orcuie  crossings — Question  for  jury. 
In  an  action  to  recover  damages  for  personal  injuries  received  at  a  grade 
crossing,  the  case  is  for  the  jury  where  the  evidence  for  the  plaintiff, 
although  contradicted,  tends  to  show  that  no  bell  was  rung  or  signal 
given  as  the  train  approached  the  crossing ;  that  a  car  was  left  standing 
upon  the  sidewalk  where  pedestrians  passed  over  the  track ;  that  plaintiff 
in  going  around  the  car  encountered  a  pile  of  dirt,  snow  and  ice  over 
which  he  stumbled;  that  he  stopped,  looked  and  listened  before  going 
upon  the  track ;  and  that  the  night  when  the  accident  occun*ed  was  dark 
and  foggy. 

Argued  Feb.  14,  1895.  Appeal,  No.  150,  Jan.  T.,  1895,  by 
defendant,  fi'ora  judgment  of  C.  P.  Chester  Co.,  Aug.  T.,  1893, 
No.  104,  on  verdict  for  plaintiff.  Before  Sterrett,  C.  J.,  Mc- 
CoLLUM,  Mitchell,  Dean,  and  Fell,  J  J.     AfiBrmed. 

Trespass  for  personal  injuries.    Before  Hemphill,  J. 

At  the  ti'ial  it  appeared  that  plaintiff,  a  boy  seventeen  years 
of  age,  was  injured  on  the  night  of  Februaiy  8, 1893,  at  a  gmde 
crossing  in  the  borough  of  Oxford.  The  evidence  for  the  plain- 
tiff tended  to  show  that  the  night  was  dark  and  foggy,  and  that 
there  was  no  light  provided  at  the  crossing,  either  by  the  rail- 
road company,  or  the  borough.  A  witness  who  was  with  plain- 
tiff at  the  time  testified  that  no  bell  was  rung  as  the  train 
approached  the  crossing,  and  that  there  was  no  light  on  the 
engine.  At  the  crossing  there  were  five  or  six  tracks,  and  the 
company  had  left  a  car  standing  across  the  sidewalk  which 
pedestriaans  were  in  the  habit  of  using.  Plaintiffs  testimony 
was  in  effect  that  he  stopped,  looked  and  listened,  and  in  going 
around  the  car  fell  over  a  pile  of  dirt,  snow  and  ice,  and  was 
caught  by  the  engine  and  his  leg  crushed  just  above  the  foot. 

The  court  charged  in  part  as  follows : 

^  The  testimony  was  that  after  having  lighted  up  the  church 
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one  or  the  other  proposed  a  walk,  they  went  down  a  square  or 
80  and  around  and  came  on  to  Hodgson  street,  they  then  passed 
up  Hodgson  street  going  west,  and  on  the  south  side  of  the 
street,  on  a  brick  pavement;  that  just  before  they  reached  the 
crossing  of  the  railroad  company,  just  at  the  end  of  the  brick 
pavement — and  you  will  recollect  a  street  crosses  it  there  run- 
ning parallel  with  the  railroad,  which  is  passed  over  by  flagging 
— when  at  the  end  of  this  brick  pavement  they  heard  two  taps 
of  a  bell,  as  they  supposed,  coming  from  an  engine  up  in  the 
neighborhood  of  the  bridge  at  Broad  street,  that  they  proceeded 
on  across  this  street  until  they  came  to  the  line  of  the  first 
tracks  of  rails ;  then  they  tell  you  that  they  stopped,  looked 
and  listened,  that  they  could  hear  no  longer  the  ringing  of  the 
bell,  that  they  did  liear  the  steam  shut  off,  and  supposed  that 
the  engine  had  stopped.  The  stoppage  there  was  testified  to 
by  one  as  being,  in  his  judgment,  about  a  minute.  They  then 
proceeded  until  they  reached  the  car  which  impeded  their 
progress  on  the  board  or  plank  walk  which  crosses  the  grounds 
of  the  railroad  company,  and  then  passed  around  to  the  end  of 
the  car.  Miller  being  to  the  north  and  Howett  on  his  left,  and 
next  the  car  to  the  south,  where  they  had  a  clear  view,  as  it 
appears  to  be  uncontradicted  by  the  witnesses  on  either  side, 
from  there  up  to  and  under  the  bridge.  They  tell  you  that  they 
there  again  stopped  for  about  a  minute,  stopped,  looked  and 
listened,  heard  no  ringing  of  a  bell  or  any  noise  of  an  engine, 
nor  did  they  see  any  lights,  and  that  then  they  attempted  to 
cross  the  railroad  tiack  ;  that  Howett  in  making  the  effort  fell 
over  the  pile  of  dirt,  or  stumbled  on  the  pile  of  dirt  which  was 
on  the  west  side  of  the  car,  and  was  thrown  on  his  face  and 
across  the  railroad  ti*ack,  that  he  could  not  recover  himself 
instantly,  and  while  struggling  to  get  up  he  was  seized  by  the 
collar  by  his  companion,  but  befoi-e  he  was  able  to  i-aise  him 
the  engine  had  passed  down  and  his  foot  was  crushed.  They 
have  attempted,  if  this  evidence  is  believed  by  you,  to  satisfy 
you,  not  only  of  the  negligence  of  the  company,  but  of  the 
pei^formance  of  the  duty  required  by  the  plaintiff  here  on  his 
part. 

"  Now,  what  is  the  answer  of  the  company  to  this  ?  Suppos- 
ing the  plaintiff  to  have  made  out  to  your  minds  a  satisfactory 
prima  facie  case,  what  is  the  company's  answer?    The  com- 


Digitized  by  VjOOQ IC 


HOWETT  V.  PHILA.,  WIL.  &  BALT.  R.  R.,  Appellant.  609 
1895.]  Charge  of  Court. 

pany's  answer  is,  first,  a  denial  of  some  of  the  materiaVallega- 
tions  of  the  plainti^ ;  and  secondly,  that  the  defendant's  injury 
was  brought  about,  partly  at  least,  by  his  own  negligence,  that 
he  contributed  to  the  accident. 

"  What  is  the  testimony  on  the  part  of  the  defence  ?  The 
defence  does  not  pretend  to  allege  that  there  were  any  lights 
on  this  crossing,  placed  there  either  by  the  borough  authorities 
or  by  themselves ;  nor  do  they  pi-etend  to  say  that  there  was 
any  light  upon  the  i*ear  of  the  engine,  upon  the  tender.  But 
they  do  allege,  and  have  Attempted  to  satisfy  you  by  the  evi- 
dence of  three  witnesses  at  least,  the  engineer,  fireman  and  car 
inspector,  that  the  head-light  of  the  engine  was  burning,  and 
that  the  light  from  that  head-light  could  be  seen  reflected  on 
the  right  and  the  left  of  the  engine,  some  say  up  as  far  as  the 
bridge,  others  even  beyond  that  distance.  They  have  also  pro- 
duced witnesses  to  contradict  the  evidence  of  the  plaintiff,  that 
there  was  not  a  continuous  ringing  of  the  bell,  that  there  were 
only  the  two  taps,  and  they  were  the  engineer  and  fireman* 
They  testified  that  the  bell  mng  continuously  from  the  time 
they  left  the  neighborhood  of  Broad  street  down  until  they 
reached  the  switch  at  the  round-house.  When  weighing  the 
testimony  of  these  men,  it  is  proper  for  me  to  caution  you — as 
they  have  testified  that  the  ringing  of  this  bell  continuously 
was  a  duty  made  incumbent  upon  them  by  the  company,  at 
crossings  of  this  character,  and  that  a  failure  to  comply  with 
that  rule  would  mean  in  their  judgment  a  discharge  from  the 
company's  seiTice — that,  in  weighing  their  testimony,  you  will 
consider  how  far  that  may  have  influenced  them  in  testifying 
here  to  the  strict  performance  of  their  duty,  the  omission  of 
which  would  perhaps  result  in  the  loss  of  their  employment 
and  their  livelihood.  In  addition  to  the  testimony  I  have 
already  spoken  of,  the  company  has  called  experts  and  attempted 
to  satisfy  you  by  men  who  have  had  experience  about  niilroads, 
that  what  these  two  young  men  say  about  having  stopped, 
looked  and  listened  at  the  points  which  they  named,  particu- 
larly the  last  point,  which  was  so  close  to  the  main  ti-ack  at  the 
rear  of  the  car,  that  it  was  utterly  impossible  for  them  to  have 
so  stopped,  looked  and  listened,  and  done  so  in  the  manner  the 
law  contemplates  by  the  exercise  of  their  senses  of  hearing 
and  sight,  without  both  seeing  and  hearing  the  engine  approach 
Vol.  clxvi — 89 
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ing.  They  teU  you  that  any  perdon  looking  up  that  road,  even 
on  a  dark  night — ^because  they  contradict  i^lso  the  testimony  of 
the  plaintiff  here  as  to  the  character  of  the  night ;  the  engineer 
and  fireman,  and  I  believe  all  the  witnesses  called  on  the  part 
of  the  defence,  testified  that  it  was  a  dark  and  cloudy  night, 
but  deny  that  k  was  misty  or  murky — they  say  that  even  on  a 
dark  and  cloudy  night  any  one  standing  at  the  rear  of  that  car 
must  necessarily,  if  looking  north,  have  seen  the  light  reflected  by 
this  reflectw,  which  they  say  was  lit,  and  could  not  have  failed 
to  hear  the  engine  approaching.  Several  witnesses,  you  will 
recall  how  many,^  testified  to  those  facts.  Of  course  if  tiiey 
have  satisfied  yoa  that  that  is  tine,  then  the  young  men  could 
not  have  stopped  as  they  say,  or  if  they  stopped  where  they 
say  they  did,  at  the  rear  of  the  caiv  could  not  have  exercised 
their  senses  of  hearing  and  sight  in  the  manner  they  should 
have  done,  and  were  consequently  negligent  and  plaintiff  can- 
not recover.  Another  point  that  the  defence  makes  to  satisfy 
you  further  that  they  contributed  by  their  own  acts  to  this  in- 
jury, is  the  interview  had  tliat  very  night,  immediately  after 
the  accident,  between  Mr.  Gettman,  Pierson  and  Jones,  and 
the  young  man  Miller.  Mr.  Grettman  tells  you  that  after  the 
accident,  when  he  aseei'tained  who  was  hurt,  he  went  to  see 
him,  and  being  unable  to  procure  from  him  any  account  as  to 
bow  it  happened — for  he  says  it  was  his  duty  to  report  the 
accident  and  the  circHmstances  attending  it  immediately,  or  as 
soon  as  possible,  to  the  superintendent — ^being  unable  to  get  any 
satisfactory  information  from  H<Hvett,  he  went  to  hunt  for  his 
companion  young  Miller,  whom  he  understood  was  with  him. 
He  said  that  he  did  not  know  Miller,  and  in  his  search  came 
across  Mr.  Pierson,  the  constable  of  the  town,  and  who  is  also 
employed  around  the  crossing  and  at  the  depot,  told  him  what 
they  desired,  and  that  when  they  found  Miller,  Pierson  went 
across  the  street  to  him  and  called  him  to  where  Mr.  Gettman 
and  Mr.  Jones  were  standing,,  opposite  Brown's  drug  store ; 
that  there  he«  Gettman,  asked  him  how  it  occurred,  and  that 
the  young  man  in  the  course  of  his  narrative  stated  that  they 
heard  the  ringing  of  the  bell  and  the  noise  of  the  engine.  If 
I  recall  it  aright,  all  three  of  these  men,  whilst  they  vary  in 
other  portions  of  their  testimony,  testified  to  that  fact,  that  he 
said  that  they  heard  the  ringing  o£  the  bellaod  the  noise  of  the 
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engine,  but  they  thought  they  could  get  across,  and  that  he 
did,  and  then  turned  around  when  he  saw  the  engine  was  so 
close  to  warn  his  companion  not  to  attempt  to  cross.  This  tes- 
timony, you  will  recall,  is  contradicted  by  young  Miller,  who 
says  that  Gettman,  who  conducted  this  conversation  with  him, 
asked  him  about  nothing  except  about  the  ringing  of  the  bell, 
and  that  he  told  him  they  heard  only  two  taps  when  they  were 
at  the  end  of  the  paved  sidewalk." 

Defendant's  points  wei-e  among  others  as  follows : 

^^  2.  The  uncontradicted  testimony  in  this  case  shows  that 
if  the  plaintiff  before  going  upon  the  tmcks  of  the  railroad  had 
li)oked  in  the  direction  of  the  approaching  locomotive,  he  could 
not  have  failed  to  see  it,  and  he  was,  therefore,  guilty  of  con- 
tributory negligence,  and  cannot  recover  in  this  action.  An- 
8wer:  That  point  I  must  disaffirm.  I  cannot  say,  as  a  matter 
of  fact,  that  the  facts  alleged  here  have  been  proven.  The 
question  is  for  your  determination.  You  are  to  ascertain  what 
facts  hiive  been  proven."  [1] 

*'3.  The  uncontradicted  testimony  in  this  case  shows  that  if 
the  plaintiff  before  going  upoA  the  tracks  of  the  railroad  had 
8top[)ed  and  listened  for  the  coming  of  the  approaching  engine, 
he  could  not  have  failed  to  hear  it,  and  was,  therefore,  guilty 
of  contributory  negligence  and  cannot  recover  in  this  action. 
Answer:  That  is  a  question  for  you,  gentlemen  of  the  jury, 
and  I  disaffirm  that  point."  [2] 

"4.  The  plaintiff  by  his  own  testimony  admitted  that  he 
heard  both  the  ringing  of  the  bell  and  the  shutting  off  of  steam 
of  the  approaching  engine,  and  having  ventured  on  the  tracks 
of  the  raikoad  after  being  thus  warned  of  the  coming  of  the 
engine,  he  was  guilty  of  contributory  negligence  and  cannot 
recover  in  this  case.  Answer :  The  questions  of  fact,  gentle- 
men, are  for  you,  and  I  must  disaffirm  that  point."  [3] 

*'  5.  The  plaintiff  having  by  his  testimony  admitted  that  he 
heard  both  the  ringing  of  the  bell  and  the  blowing  off  the 
steam  of  the  engine,  it  was  his  duty  to  wait  one  or  two  min- 
utes and  allow  the  approaching  engine  to  pass,  and  failing  to 
do  this,  he  was  guilty  of  contributory  negligence  and  cannot 
recover  in  this  action.  Answer:  That  I  must  also  disaf- 
firm." [4] 

**  6.  Under  all  the  evidence  in  this  cause,  the  verdict  of  the 
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jury  must  be  for  the  defendant.     Answer:  That  is  also  dis- 
aflBrmed."  [6] 

Verdict  and  judgment  for  plaintiff  for  96,000.  Defendant 
appealed. 

JSrrors  assigned  were  (1-5)  above  instructions,  quoting  them. 

John  J.  Pinkertoriy  for  appellant. — Plaintiff  was  guilty  of  con- 
tributory negligence:  Myers  v.  B.  &  O.  R.  R.,  160  Pa.  886; 
Butler  V.  R.  R.,  126  Pa.  163 ;  Aiken  v.  P.  R.  R.,  130  Pa.  380; 
Hauser  v.  Central  R.  R.,  147  Pa.  447 ;  Carroll  v.  Penna.  R.R., 
12  W.  N.  C.  348 ;  Penna.  R.  R.  v.  Bell,  122  Pa.  64;  Marland 
V.  Pittsburg  &  L.  E.  R.  R.,  123  Pa.  487 ;  Penna.  R.  R,  v. 
Mooney,  126  Pa.  244 ;  Blight  v.  Camden  &  Atl.  R.  R.,  143  Pa. 
10;  Wilds  V.  Hudson  River  R.  R.,  24  N.  Y.  440. 

Thomas  TF.  Pierce^  for  appellee. — Negligence  is  always  a  ques- 
tion for  the  jury,  when  there  is  a  reasonable  doubt  as  to  the 
facts,  or  as  to  the  inferences  to  be  drawn  from  them :  Penna.  R. 
R.  V.  White,  88  Pa.  327;  Quigley  v.  Canal  Co.,  142  Pa.  388; 
McNeal  v.  Ry.,  131  Pa.  184 ;  Whitman  v.  Pa.  R.  R.,  156  Ph. 
175 ;  Bare  v.  R.  R.,  135  Pa.  95 ;  Ellis  v.  R.  R.,  138  Pa.  506; 
Neiman  v.  D.  &  H.  Canal  Co.,  149  Pa.  92 ;  Penna.  R.  R.  v. 
Garvey,  108  Pa.  369;  Quigley  v.  Canal  Co.,  142  Pa.  388; 
Hoffmeister  v.  R.  R.,  160  Pa.  668 ;  Smith  v.  B.  &  O.  R.  R., 
158  Pa.  82 ;  Groner  v.  Canal  Co.,  163  Pa.  390  ;  McGill  v.  Ry., 
152  Pa.  331 ;  Kraut  v.  Ry.,  160  Pa.  327 ;  Phila.  &  Reading  R. 
R.  V.  Carr,  99  Pa.  505. 

Per  Curiam,  March  11, 1895: 

Defendant  company's  contention  here  is  substantially  the 
same  as  below,  viz :  that  the  court  should  have  withdrawn  tlie 
case  from  the  considemtion  of  the  juiy  by  insti-ucting  them  to 
render  a  vei-dict  against  the  plaintiff  on  the  ground  that  he 
was  guilty  of  negligence  which  contributed  to  the  injury  of 
which  he  complains.  We  are  all  of  opinion  that  it  would  have 
been  error  to  have  done  so,  for  the  reason  that,  upon  the  con- 
trolling questions  of  negligence  and  contributory  negligence, 
the  testimony  was  quite  su£Scient  to  carry  the  case  to  the  juiy. 
A  careful  consideration  of  all  the  evidence  has  convinced  us 
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that  it  tends  to  show  that  defendant's  negligence  was  the  proxi- 
mate cause  of  plaintiffs  injury.  It  has  also  satisfied  us  that 
while  there  is  some  evidence  of  contributory  negligence  on  the 
part  of  the  plaintiff,  the  testimony  relating  thereto  is  not  of 
tMich  a  character  as  would  have  justified  the  court  in  declaring 
as  matter  of  law  that  he  was  guilty  of  negligence  which  con- 
tributed to  his  injuiy. 

These  conclusions  might  be  fortified  by  references  to  and  dis- 
cussion of  the  testimony,  but  that  would  consume  time  to  very 
little  if  any  purpose.  Whenever  there  is  a  conflict  of  testi- 
mony, or,  for  any  cause,  there  is  a  reasonable  doubt  as  to  the 
facts,  or  as  to  the  inferences  to  be  drawn  from  them,  negligence 
is  always  a  question  for  the  jury.  This  case  is  clearly  within 
the  rule ;  and  inasmuch  as  the  questions  involved  were  fairly 
submitted  to  the  jury  in  a  fully  adequate  and  unexceptionable 
charge,  the  verdict  should  not  be  disturbed. 

Judgment  affirmed. 


Wm.  H.  Lewis  et  al.,  Administrators,  etc.,  v.  Borough  of 
Darby,  Appellant. 

Bead  Unw—Change  of  grade — Article  XVI,  see,  S,  of  the  constitution. 
Under  art.  XVI,  sec.  8,  of  the  constitution  of  Pennsylvania,  a  property 
owner  is  entitled  to  recover  damages  for  an  injuty  caused  by  the  change  of 
grade  of  a  street,  althoagh  the  change  of  gi*ade  was  made  at  his  request 

Argued  Feb.  14, 1895.  Appeal,  No.  131,  Jan.  T.,  1895,  by 
defendant,  from  judgment  of  C.  P.  Del.  Co.,  Sept.  T.,  1890, 
No.  186,  on  verdict  for  plaintiff.  Before  Stereett,  C.  J., 
McCoLLUM,  Mitchell,  Dean  and  Fell,  JJ.    Affirmed. 

Appeal  from  report  of  viewera  assessing  damages  for  change 
of  gi-ade  of  Franklin  street.    Before  Clayton,  P.  J. 

At  the  trial  it  appeared  that  plaintiff  bad  requested  the  bor- 
ough authorities  to  change  the  grade  of  the  street. 

Defendant's  point,  among  others,  was  as  follows: 

*^8.  If  the  jury  believe  that  the  change  of  grade  was  made 
at  the  request  of  William  P.  Lewis  and  made  as  he  designated, 
and  was  a  special  advantage  to  him,  the  plaintiffs  are  not  en- 
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titled  to  recover.  Answer:  I  decline  to  affirm  that  point, 
although  you  may  find  he  did  request  the  change  to  be  made, 
and  it  was  an  advantage  to  him  to  make  it,  yet  if  the  damages 
were  m(»re  than  the  advantages  the  borough  must  pay  for  it" 

Verdict  and  judgment  for  plaintiff  for  $900.  Defendant 
appealed. 

Error  aBsigned  was  above  instruction,  quoting  it 

Lewis  Lawrence  Smithy  Isaac  Johnson  with  him,  for  appellant 

Joseph  S,  Goodbread  and  J.  T.  Reynolds^  for  appellee,  wei-e 
not  heard,  but  cited  in  their  printed  brief,  Jones  v.  Borough  of 
Bangor,  144  Pa.  688;  act  of  May  24,  1878,  P.  L.  129;  Wilson 
V.  Scranton  City,  141  Pa.  621 ;  Ogden  v.  PhUadelphia,  143 
Pa.  434. 

Per  Curiam,  March  11, 1896  : 

The  only  eri-or  assigned  is  the  refusal  of  the  court  to  affirm 
the  defendant's  point  for  charge :  "  If  the  juiy  believe  that  the 
change  of  grade  was  made  at  the  request  of  William  P.  Lewis 
and  made  as  he  designated,  and  was  a  special  advantage  to  him, 
the  plaintiffs  are  not  entitled  to  recover."  In  declining  to  af- 
firm this  point,  the  learned  trial  judge  rightly  said,  in  substance, 
that  although  the  jury  might  find  that  plaintiff's  intestate  re- 
quested the  change  to  be  made,  and  it  was  done  accordingly 
and  was  advantageous  to  him,  yet  if  the  damages  he  sustained 
by  thus  changing  the  grade  were  greater  than  the  advantj^s 
that  accrued  to  him  therefrom,  he  had  a  right  to  claim  and 
recover  damages  measured  by  the  difference  between  the  advan- 
tages and  disadvantages.  That  right  he  had  under  article  XVI, 
sec.  8  of  the  constitution ;  unless  he  waived  it,  or  did  some- 
thing to  estop  himself  from  asserting  this  claim.  There  is  no 
evidence  of  either  in  the  case.  The  principle  is  so  obviously 
correct  that  it  needs  neither  argument  nor  citation  of  authority 
to  support  it.  It  is  recognized  in  Jones  v.  Borough  of  Bangor^ 
144  Pa.  638,  and  other  cases. 

Judgment  affirmed. 
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Mary  A.  Beaumont,  Administratrix  of  Theodore  Beau- 
mont, Deceased,  Appellants,  v.  Rush  Beaumont. 

Partnership  receiver — Discretion  of  court. 

The  appointment  of  a  receiver  of  pailncrship  assets  I'ests  in  the  sound 
discretion  of  the  court ;  and  in  exercising  such  discretion,  it  proceeds  cau- 
tiously and  is  governed  by  a  view  of  the  whole  circumstances  of  the  case. 
No  positive  or  unvarying  rule  can  be  laid  down  as  applicable  to  all  cases. 
If  there  be  no  danger  to  the  property  and  nothing  to  show  the  necessity 
or  expediency  of  appointing  a  receiver,  none  should  be  appointed. 

Where  the  evidence  is  conflicting  as  to  whether  the  managing  partner 
kept  proper  books  of  the  firm's  business  and  it  appears  that  the  pailner- 
ship  will  expire  in  a  few  days  by  its  own  limitation,  the  Supreme  Court 
will  not  reverse  an  order  refusing  to  appoint  a  receiver. 

Argued  Feb.  14, 1896.  Appeal,  No.  235,  Jan.  T.,  1895,  by 
plaintiffs,  from  decree  of  C.  P.  Chester  Co.,  No.  288,  in  equity, 
refusing  to  appoint  a  receiver.  Before  Sterrett,  C.  J., 
McCoLLUM,  Mitchell,  Dean  and  Fell,  JJ.    Affirmed. 

Bill  in  equity  for  an  account,  dissolution  of  partnership, 
injunction  and  appointment  of  a  receiver.  • 

From  the  record  it  appeared  that  on  March  28, 1894,  plain- 
tiffs and  defendant  entered  into  a  partnei-ship  to  continue  for 
nine  months,  and  that  defendant  was  to  be  managing  partner, 
and  keep  the  firm  books.  Plaintiffs  claimed  that  defendant 
did  not  keep  proper  books  of  account.  The  evidence  on  this 
subject  was  conflicting.  On  December  24,  1894,  the  court 
entered  a  decree  refusing  to  appoint  a  receiver* 

£rror  assigned  among  others  was  (4)  in  refusing  to  appoint 
a  receiver. 

Charles  S.  Pennypacker^  for  appellants. — The  discretion  of 
the  court  in  refusing  to  appoint  a  receiver  was  not  properly 
exercised:  Kerr  on  Receivers,  pp.  4,  5  and  108;  Schlecht's 
Ap.,  60  Pa.  172. 

When  a  dissolution  is  intended  or  has  already  taken  place  a 
coui-t  of  equity  will  always  appoint  a  receiver,  provided  there 
be  some  breach  of  duty  of  a  partner  or  of  the  contmct  of  part- 
nership :  Sloan  v.  Moore,  37  Pa.  217. 
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T.  S,  Butler  of  Butler  ^  Windle,  Thomas  W.  Pierce  with  him, 
for  appellee. — The  appointment  of  a  receiver  is  a  matter  resting 
in  the  sound  discretion  of  the  court:  Kerr  on  Receivers,  pp.  4, 
5  and  9 ;  Bispham's  Equity,  sec.  577. 

The  refusal  to  appoint  a  receiver  may  be  the  subject  of  judi- 
cial error.  But  that  is  only  where  the  complainant  shows  him- 
self to  be  entitled  to  it  from  the  facts  on  the  record.  In  which 
case  there  is  no  discretion  in  the  court  to  withhold  it:  R.  R.  v. 
Soutter,  2  Wallace,  521. 

There  can  be  no  appeal  in  equity  except  from  a  final  decree : 
Hope  Hose  Co.'s  Ap.,  2  W.  N.  B.  451 ;  Holden's  Admrs.  v. 
McMakin,  1  Pareon's  Eq.  Cases,  289. 

Pee  Citeiam,  March  11, 1895 : 

In  their  bill,  appellants  pray  for:  1st,  dissolution  of  the  co- 
partneiship;  2d,  decree  for  an  account;  3d,  injunction  restraiii- 
ijig  defendant  from  receiving  or  collecting  the  partnership 
moneys,  etc. ;  4th,  appointment  of  a  receiver ;  and  5th,  other 
i-elief.  The  only  subject  that  appeal's  to  have  been  considered 
on  the  hearing  which  preceded  the  decree  of  December  24, 
1894,  appealed  from,  was  the  appointment  of  a  receiver.  While 
the  phraseology  of  the  decree  would  appear  to  indicate  undue 
haste  and  improvident  action  on  the  part  of  the  court,  in  re- 
fusing to  make  the  appointment,  an  examination  of  the  record 
does  not  warrant  any  such  conclusion.  We  are  not  convinced 
that,  in  the  circumstances,  the  action  of  the  court  was  not 
entirely  proper.  Such  appointments  rest  in  the  sound  discre- 
tion of  the  coui't;  and,  in  exercising  such  discretion, 'it  pro- 
ceeds cautiously  and  is  governed  by  a  view  of  the  whole 
circumstances  of  the  Ciise.  No  positive  or  unvarying  rule  can 
be  laid  down  as  applicable  to  all  cases.  If  there  be  no  danger 
to  the  property  and  nothing  to  show  the  necessity  or  expedi* 
ency  of  appointing  a  receiver,  none  should  be  appointed :  Kerr 
on  Receivei-s,  pp.  4,  5,  9 ;  Bispham's  Eq.,  sec.  577. 

In  view  of  all  the  circumstances,  as  they  appear  to  us  from 
the  record,  we  cannot  say  that  the  refusal  of  the  court  was  not 
an  exercise  of  sound  disci-etion.     One  of  the  cii*cumstances  that 
was  doubtless  considered  by  the  court  was  the  fact  that  the « 
copartnership  in  question  would  expu-e  by  its  own  limitation 
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ou  the  28th  of  December,  1894,  ouly  four  days  after  the  date 
of  the  decree. 

Appeal  dismissed  with  costs  to  be  paid  by  appellants. 


Beneville  Riner,  Administrator  of  Rebecca  Riner,  De- 
ceased, V.  John  Riner,  Administrator  of  George  Riner, 
Deceased,  Appellant. 

SUUuU  of  limUalions—DecedenW^  estates — Executors  and  administrators 
— Insurance, 

A  cause  of  action  does  not  exist,  unless  there  be  a  person  in  existence 
capable  of  snin^^,  or  of  being  sued.  When  one  receives  money  belonging 
to  the  estate  of  an  intestate,  after  his  death,  and  before  administration 
granted,  the  statute  runs  not  from  the  date  of  the  receipt,  but  from  the 
grant  of  admin istmtion. 

Where  an  action  is  brought  by  an  administrator  to  recover  money  paid 
by  an  insurance  company  to  a  person  who  had  no  insurable  interest  in 
the  life  of  plaintiflTs  intestate,  the  statute  of  limitations  begins  to  run  only 
from  the  date  of  the  grant  of  lettera  of  administration  to  the  plaintiff. 
In  such  a  case  the  fact  that  there  was  gross  laches  in  talking  out  adminis- 
tration does  not  defeat  the  light  of  action. 

Insurance — Insurable  interest— Nephew  and  aunt. 

A  nephew  by  maniage  who  is  named  as  a  beneficiaiy  in  a  policy  of 
insurance  upon  the  life  of  his  aunt,  and  who  pays  all  the  premiums  and 
assessments  due  under  the  policy,  is  only  entitled  to  retain  out  of  the 
money  paid  to  him  by  the  insurance  company  the  premiums  and  assess- 
ments which  he  has  paid. 

Argued  Feb.  18, 1895.  Appeal,  No.  408,  Jan.  T.,  1894,  by 
defendant,  from  judgment  of  C.  P.  Schuylkill  Co.,  Sept.  T., 
1889,  No.  280,  on  verdict  for  plaintiff.  Before  Green,  Wil- 
liams, McCoLLUM,  Dean  and  Fell,  J  J.    Affirmed. 

Assumpsit  to  recover  insurance  money  alleged  to  have  been 
wrongfully  paid  to  defendant. 

At  the  trial,  it  appeare<l  that  on  November  11, 1879,  Rebecca 
Riner  took  out  a  policy  of  life  insurance  for  $3,000  in  the  Pru- 
dential Mutual  Aid  Society  of  America,  making  George  Riner, 
lier  nephew  by  marriage,  beneficiar)''  in  the  policy.  George 
Riner  paid  all  the  fees  and  charges  and  all  the  assessmenta 
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Rebecca  Riner  died  on  November  6,  1880,  and  on  Mai-ch  23, 
1881,  George  Riner  received  $2,171.12  from  the  Insurance 
Company  in  full  payment  of  the  policy.  Rebecca  Riner  left 
to  survive  her,  a  husband  and  seven  children ;  all  of  whom  were 
at  the  time  over  legal  age.  Plaintiff  took  out  letters  of  admin- 
isti-ation  on  Rebecca  Riner's  estate  on  August  15, 1887.  On 
December  20,  188§,  George  Riner  died,  and  defendant  was  ap- 
pointed his  administrator  on  August  15,  1887.  This  suit  was 
brought  on  August  22, 1889,  eight  years  and  four  months  after 
the  payment  of  the  insurance  money  to  George  Riner. 

The  court  charged  in  part  as  follows : 

^'  [  The  defendant  has  interposed  the  statute  of  limitation 
as  an  answer  to  the  plaintiff's  claim.  Since  the  ruling  in 
York's  Appeal,  110  Pa.  69,  and  the  opinion  in  the  re-argument 
of  that  case,  there  can  be  no  doubt  of  the  right  to  interpose 
the  plea  of  the  statute  of  limitations  in  the  Orphans'  Court,  as 
well  as  in  any  other  proceeding.  This  we  do  not  undei-stand 
to  be  disputed.  The  more  important  question  in  this  case 
seems  to  be  when  it  begins  to  run.  After  a  patient  hearing  of 
counsel  on  both  sides,  and  a  somewhat  careful  consideiation 
of  the  numerous  authorities  cited,  we  are  led  to  the  conclu- 
sion that  limitation  does  not  bar  the  right  of  recovery  in  this 
case.]  [1] 

"  [Benneville  Riner,  administrator  of  Rebecca  Riner,  ob- 
tained his  letters  on  the  15th  of  August,  1887,  and  he  instituted 
this  suit  in  August,  1889.  And,  though  more  than  six  years 
elapsed  from  the  time  the  defendant  received  the  money  in 
question,  prior  to  the  bringing  of  this  suit,  yet  the  suit  was 
brought  within  six  years  of  the  time  letters  of  administration 
were  obtained  by  the  plaintiff.  Prior  to  his  obtaining  the 
letters  of  administration  he  could  not  bring  suit,  and  we  are 
therefore  of  the  opinion  that  limitation  began  to  run  from  that 
time.  We  arrive  at  this  conclusion  upon  the  decisions  of  our 
liighest  court  found  in  Levering  v.  Rittenhouse,  4  Wharton, 
138 ;  Mai-s  teller  v.  Mars  teller,  93  Pa.  850;  Appeal  of  Amole's 
Administrator,  115  Pa.  856 ;  Stambaugh  v.  Blake,  1  Monaghan 
609,  and  other  authorities,  both  decisions  and  text-book  law. 

"  We  therefore  say  that  the  plaintiff  is  not  prevented  from 
recovering  b)'^  reason  of  limitation.]   [2] 
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'*  [Nor  can  we  say  that  the  fact  that  the  policy  on  which 
defendant  received  the  money  in  question  was  a  wagering 
policy,  would  defeat  plaintiff's  right  to  a  recovery. 

^^  The  plaintiff,  to  show  a  right  of  action  against  the  defend- 
ant, must  show  the  policy  was  of  such  a  chaiiicter,  and  so  did 
the  plaintiffs  have  to  do  in  each  of  the  above  last  cited  cases. 
Yet  it  was  held  in  every  one  of  them  that  as  to  the  beneficiary 
who  had  no  insurable  interest  in  the  life  of  the  assured,  the 
pei-sonal  representatives  of  the  insured  were  entitled  to  recover, 
notwithstanding  the  wagering  character  of  the  transaction  was 
necessarily  made  to  appear.  And,  indeed,  in  Gilbert  v.  Moose's 
Administrators,  counsel  presented  to  our  Supreme  Court  the 
illegality  of  the  contract,  its  wagering  character,  to  defeat  a 
recoveiy,  but  without  avail.]   [3] 

^^  [For  the  reasons  above  given  we  say  that  the  plaintiff  is 
entitled  to  recover  from  the  defendant  the  amount  by  him  re- 
ceived, to  wit,  $2,171.12,  less  all  the  premiums,  assessments, 
policy  dues  and  annuals,  as  they  have  been  called,  which  he, 
the  defendant,  paid.  After  deducting  these  credits  you  will 
ascertain  the  balance  in  favor  of  the  plaintiff  and  allow  lawful 
interest  thereon  from  April  11,  1881.]  "  [4] 

Verdict  and  judgment  for  plaintiff  for  $8,576.16.  Defendant 
appealed. 

JErrors  assigned  were  (1-4)  above  instructions,  quoting  them. 

J.  W.  Mayer  and  J.  W.  Ryon^  for  appellant. — The  test  whether 
a  demand  connected  with  an  illegal  transaction  is  capable  of 
being  enforced  at  law,  is  whether  the  plaintiff  requires  the  aid 
of  the  illegal  transaction  to  establish  his  case.  If  the  plaintiff 
cannot  open  his  case  without  showing  that  he  has  broken  the 
law,  the  court  will  not  assist  him,  whatever  his  claim  in  justice 
may  be  upon  the  defendant :  Swan  v.  Scott,  11  S.  &  R.  164 ; 
Evans  v.  Dravo,  24  Pa.  65 ;  Johnston  v.  Hulings,  103  Pa.  503 ; 
Hendrickson  v.  Evans,  26  Pa.  444;  Holt  v.  Green,  78  Pa.  198. 

The  principle  of  public  policy  is,  that  no  court  will  lend  its 
aid  to  a  party  who  gi'ounds  his  action  upon  an  illegtil  or  im- 
moral act:  Thome  v.  Ins.  Co.,  80  Pa.  28;  Seidenbender  v. 
Charles'  Adm.,  4  S.  &  R.  151 ;  Mitchell  v.  Smith,  1  Binney,  118 ; 
Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.,  68  Pa.  178 ;  FilsoL^ 
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V.  Himes,  5  Pa.  452;  Ai-msti-ong  v.  Toler,  11  Wheaton,  258; 
Gilbert  v.  Moose,  104  Pa.  74 ;  Hendrickson  v.  Evans,  25  Pa, 
444. 

In  an  action  against  an  administrator  for  the  debt  of  his  in- 
testate the  statute  of  limitations  is  a  bar,  although  six  years 
had  not  elapsed  at  the  death  of  decedent,  and  the  suit  was 
brought  within  six  years  after  his  death:  Reed  v.  Marshall, 
90  Pa.  348 ;  Yorks's  Ap.,  110  Pa.  69 ;  Campbell  v.  Fleming, 
63  Pa.  242. 

And  a  debt  that  is  barred  may  not  be  revived  against  the 
estate  by  the  promise  of  the  administrator  to  pay  it:  Fritz  v. 
Thomas,  1  Wharton,  66 ;  Steel  v.  Steel,  12  Pa.  64 ;  Clark  v. 
Maguire's  Adm.,  85  Pa.  259. 

And  if  the  admimstrator  fails  to  plead  the  statute  creditors 
and  ne^t  of  kin  may  intervene  and  plead  it:  Hoch's  Ap.,  21 
Pa.  280 ;  Ritter's  Ap.,  23  Pa.  96 ;  Kittera's  Est,  17  Pa.  416. 

Plaintiff's  delay  in  obtaining  letters  defeats  his  right  of  action : 
Morrison's  Adm.  v.  MuUin,  84  Pa.  17 ;  Milne's  Ap.,  99  Pa.  492 ; 
Steele's  Admrs.  v.  Steele,  25  Pa.  154 ;  R.  R.  v.  Graham,  86 
Pa.  78 ;  Waterman  v.  Brown,  81  Pa.  165 ;  Downey  v.  Garard, 
24  Pa.  52 ;  Alexander  v.  Leckey,  9  Pa.  120 ;  Barton  v.  Dickens, 
48  Pa.  522 ;  Yorks's  Ap.,  110  Pa.  69 ;  Chapman's  Ap.,  122  Pa. 
381 ;  Keyser's  Ap.,  124  Pa.  80. 

A.  W.  Schalcky  Nicholas  Hehlich  with  him,  for  appellee. — 
Plaintiff's  case  is  not  barred  by  the  statute  of  limitations: 
Mai-steller  v.  Marsteller,  93  Pa.  850 ;  Amole's  Admr.'s  Ap.,  115 
Pa.  356  ;  Stambaugh  v.  Blake,  1  Monaghan,  609 ;  Levering  v. 
Rittenhouse,  4  Wharton,  180 ;  Murray  v.  East  India  Co.,  5 
Barn.  &  Aid.  204;  Angell  on  Limitations,  (5th  ed.  1869) 
45,  sec.  55. 

Defendant  had  no  insurable  interest  in  the  life  of  his  aunt, 
and  is  not  entitled  to  the  fund  in  controversy:  Coraon's  Ap.,  118 
Pa.  488 ;  U.  B.  Mut  Aid  Society  v.  McDonald,  122  Pa.  324; 
Keystone  M.  Benefit  Assn.  v.  Norris,  115  Pa.  446 ;  Gilbert  v. 
Moose,  104  Pa.  74;  Wegman  v.  Smith,  16  W.  N.  C.  186; 
Vanormer  v.  Homberger,  142  Pa.  575 ;  Meily  v.  Hershberger, 
16  W.  N.  C.  186 ;  Stoner  v.  Line,  16  W.  N.  C.  187 ;  Kohr  v. 
Wolf,  16  W.  N.  C.  189;  Downey  v.  Hoffer,  110  Pa.  109  ;  Ruth 
V.  Kellerman,  112  Pa.  251;  Seigristv.  Schmoltz,  118  Pa.  826 
Stambaugh  v.  Blake,  1  Monaghan,  609. 
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Opinion  by  Mr.  Justice  Green,  March  11, 1895 : 

After  a  most  attentive  study  of  the  very  able  argument  of 
the  learned  counsel,  for  the  appellant,  we  feel  obliged  to  say 
that  we  regard  both  the  questions  discussed  on  this  appeal  as 
settled  and  controlled  by  our  previous  decisions.  Marateller  v. 
Marsteller,  93  Pa.  850,  decided  that  if  no  cause  of  action  <ic- 
crued  prior  to  the  death  of  the  party  entitled,  the  statute  of 
limitations  did  not  commence  to  i-un  until  administration  was 
granted.  In  the  opinion  Mr.  Justice  Trunkby  said,  "A 
cause  of  action  does  not  exist,  unless  there  be  a  person  in  exist- 
ence capable  of  suing,  or  of  being  sued.  When  one  receives 
money  belonging  to  the  estate  of  an  intestate,  after  his  death, 
and  before  administration  granted,  the  statute  runs  not  from 
the  date  of  the  receipt,  but  from  the  grant  of  administration.^' 
The  decision  was  put  upon  this  broad  ground  and  not  upon  the 
special  facts  of  that  case.  In  Amole's  Administrator's  Appeal, 
115  Pa.  856,  we  again  affirmed  this  doctrine  and  in  other  cases 
before  and  since,  and  the  same  rule  is  held  by  the  English 
courts :  Murray  v.  East  India  Compan}',  5  B.  &  A.  204.  In 
this  case  it  was  not  possible  that  any  right  of  action  could  have 
accrued  during  the  life  of  Rebecca  Riner,  nor  indeed  until 
after  the  money  was  received  by  George  Riner.  Hence  when 
the  cause  of  action  did  acci*ue  it  could  only  be  to  her  adminis- 
trator. 

It  must  be  conceded  that  there  was  gross  laches  in  taking 
out  administration,  but  that  circumstance  does  not  seem  suffi- 
cient, under  the  authorities,  to  defeat  the  right  of  action. 

We  make  this  decision  with  the  greatest  reluctance  and  only 
by  the  sheer  force  of  our  prior  rulings.  But  it  is  intolerable 
that  there  shall  be  a  right  of  action  con  tinning  for  au  indefinite 
time  simply  because  those  who  are  entitled  to  take  out  admin- 
istration neglect  or  refuse  to  do  so,  and  it  is  to  be  hoped  that 
the  legislature  will  grant  relief  by  extending  the  statute  of  lim- 
itations to  such  cases  and  providing  that  it  shall  commence  to 
run  from  the  death  of  the  decedent.  This  will  give  six  years 
in  which  to  take  out  letters  before  the  claim  will  be  barred  and 
that  length  of  time  is  surely  enough. 

On  the  subject  of  the  illegality  of  the  contract  our  decisions 
in  numerous  cases,  beginning  with  Gilbert  v.  Moose,  104  Pa. 
74,  and  followed  by  Downey  v.  Hofifer,  110  Pa.  109 ;  Ruth  v. 
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Kaiterman,  112  Pa.  251,  and  many  other  cases,  leave  us  no 
alternative  but  the  affirmation  of  the  judgment  of  the  court 
below,  except  the  reversal  of  all  of  them.  This  we  are  unwil- 
ling to  do. 

Judgment  affirmed. 


^780  184    Lebanon  Trust  &  Safe  Deposit  Bank's  Assigned  Estate. 

C.  W.  Carmany's  Appeal. 

Thrusts  and  trustees — Banks  and  banking — Mingling  of  trust  funds  wUk 
general  deposits. 

Where  money  received  by  a  bank  as  tiiistee  is  not  kept  distinct  nor 
invested  in  any  specific  way,  but  is  mingled  with  the  general  mass  of 
money  on  deposit  and  nsed  in  the  general  banking  business,  and  there 
is  no  means  of  tracing  or  ascertaining  its  identity  in  any  form  or  species 
of  property,  the  cestui  que  trust  is  not  entitled  to  a  preference  over  gen- 
eral creditors  in  a  distribution  of  the  assigned  estate  of  the  bonk. 

Argued  Feb.  19,  1896.  Appeal,  No.  62,  Jan.  T.,  1895,  by 
C.  W.  Carman}^  trustee  of  Eliza  Palm,  from  order  of  C.  P. 
Lebanon  Co.,  Sept.  T.,  1893,  No.  136,  dismissing  exceptions  to 
auditor's  report.  Before  Geebn,  Williams,  McCollum, 
Dean  and  Fell,  J  J.    AflBrmed. 

Exceptions  to  auditor  appointed  to  distribute  assigned  estate 
of  Lebmon  Trust  and  Safe  Deposit  Bank. 

Before  the  auditor,  S.  P.  Light,  Esq.,  C.  W.  Carmany,  trus- 
tee of  Eliza  Palm,  claimed  a  preference  over  other  creditors  for 
a  fund  which  the  Lebanon  Trust  and  Safe  Deposit  Co.  had 
received  as  trustee  of  Eliza  Palm. 

On  this  claim  the  auditor  found  as  follows : 

"  The  claim  for  a  prefei-ence  by  the  trustee  of  Eliza  Palm 
as  ap]>ears  fi*om  the  testimony  taken  and  the  record  evidence 
in  proof,  is  founded  upon  the  fact,  that  the  Trust  bank,  which 
under  section  12  of  the  act  of  its  incorporation  (act  of  March  16, 
1871,  P.  L.  374)  was  authorized  to  become  a  trustee,  assignee, 
guardian,  etc.,  became  by  appointment  of  the  orphans'  court 
of  Lebanon  county,  trustee  of  Eliza  Palm,  and  as  such  trustee 
received  certain  moneys  in  trust  for  its  cestui  que  trust    In 
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the  hearing  before  the  auditor  it  was  attempted  to  trace  the 
fund  received  by  the  trustee  into  investments  of  the  bank  in 
certain  notes  or  other  securities,  but  the  evidence  does  not 
sufiSciently  identify  and  earmark  the  money  received  by  the 
bank  as  such  trustee,  to  claim  it  out  of  a  general  fund  in  the 
hands  of  an  assignee  for  distribution ;  but  on  the  contrary  shows 
tliat  it  was  placed  in  the  general  funds  of  the  bank  and  used  in 
its  business.  *  When  I  received  the  money  I  put  it  in  the  gen- 
eml  funds  of  the  bank  ;  I  can't  say  that  this  particular  money 
was  used  for  any  particular  purpose,  it  was  put  with  the  gen- 
eral cash  on  hand.  It  was  deposited  in  the  general  fund  of  the 
bank  and  entered  to  the  credit  of  the  trustee  on  the  books  as  a 
depositor,'  is  the  language  of  the  only  witness  called.  If  the 
money  of  the  cestui  que  trust  had  been  invested  in  specific 
property  or  securities,  although  included  with  other  moneys 
of  the  trustee,  so  that  it  could  be  followed  into  the  specific 
property  or  security,  and  traced  and  earmarked  by  the  claim- 
ant, he  would  undoubtedly  be  entitled  to  recover  the  full 
amount  of  his  claim  even  as  against  other  creditors,  in  the  dis- 
tribution of  the  estate  of  such  trustee ;  nor  could  the  light  to 
recover  his  claim  in  full  be  disputed  in  a  controvei-sy  between 
the  bank  if  solvent,  and  the  present  trustee,  but  the  bank  has 
admitted  its  insolvency  by  an  assignment  for  the  benefit  of 
creditors,  and  in  a  controversy  where  the  rights  of  other  credit- 
ors intervene,  the  party  claiming  a  preference  must  follow  the 
fund  and  earmark  it,  before  he  is  entitled  to  a  preference  as 
against  other  creditors." 

The  auditor  disallowed  the  claim. 

Exceptions  to  the  auditor's  report  were  dismissed  by  the 
court  in  an  opinion  of  Mbily,  P.  J. 

Error%  assiffned  were,  in  dismissing  exceptions  to  auditor's 
report. 

B.  M.  Strouse^  P.  H,  Reinhard  with  him,  for  appellant. — 
An  auditor's  or  master's  finding  of  facts  confirmed  by  the  court 
below  will  not  be  reversed  except  upon  clear  error :  Phillip's 
Ap.,  68  Pa.  180;  SprouU's  Ap.,  71  Pa.  137;  Moyer's  Ap.,  77 
Pa.  482;  Hlndman's  Ap.,  85  Pa.  466 ;  Cake's  Ap.,  110  Pa.  65 : 
Jacob's  Ap.,  107  Pa.  187  ;  Milligan's  Ap.,  97  Pa.  525  ;  Hind- 
man's  Ap.,  85  Pa.  466;  Worrall's  Ap.,  110  Pa.  849. 
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Under  the  testimony  the  law  requii-es  us  to  adopt  the  pre- 
sumption that  it  remained  in  the  bank's  general  sum  of  cash, 
and  was  so  turned  over  to  the  assignee.  The  finding  of  the 
court  below  that  this  fund  was  used  by  the  bank  in  its  business, 
is  enough  to  entitle  us  to  a  decree  of  preference:  Beach  on 
Modern  Equity  Jurisprudence,  sec.  282 ;  Knatchbull  v.  Hallett, 
L.  R.  18  Ch.  Div.  696 ;  Bank  v.  Peters,  123  N.  Y.  272 ;  Con- 
tinental  National  Bank  v.  Weims,  69  Texas,  489  ;  Thompson  v. 
Savings  Bank,  8  Atlantic  Reporter,  97  (Court  of  Chancery  of 
New  Jersey). 

Should  this  court  however  not  adopt  the  presumption  for 
which  we  contend,  we  still  claim  to  be  entitled  to  a  full  pay- 
ment out  of  the  fund  for  distribution  ;  because  this  trust  money 
was  mingled  with  the  bank's  other  money  and  always  remained 
in  the  general  fund  of  the  bank  either  in  the  form  of  cash  or 
solvent  notes,  and  increased  the  assets  of  the  geneiul  fund  by 
its  amount :  Beach  on  Modem  Equity  Jurisprudence,  sec.  284; 
Bank  v.  Peters,  128  N.  Y.  272 ;  Continental  Nat-  Bank  v. 
Weims,  69  Texas,  489 ;  Bank  v.  Life  Ins.  Co.,  104  U.  S.  54; 
1  Bispham*s  Equity,  sec.  86 ;  Thompson  v.  Savings  Bank,  8 
Atl.  Rep.  97 ;  Bank  v.  King,  57  Pa.  202 ;  McLeod  v.  Evans, 
66  Wis.  405 ;  People  v.  City  Bank  of  Rochester,  96  N.  Y.  82 ; 
Cavin  v.  Gleason,  105  N.  Y.  256 ;  StoUer  v.  Coates,  88  Mo. 
514 ;  Harrison  v.  Smith,  83  Mo.  216 ;  Peak  v.  Elliott,  30  Kan. 
156;  McLaughlin  v.  Fulton,  104  Pa.  161;  Thompson's  Ap., 
22  Pa.  16 ;  Bank  v.  Jones,  42  Pa.  686  ;  Freibui-g  v.  Stoddard, 
Assignee  of  Rockafellow,  161  Pa.  259  ;  Assigned  Est.  of  Jam- 
ison &  Co.,  168  Pa.  148. 

Grant  Weidman^  for  appellee,  was  not  heard,  but  cited,  in  his 
printed  brief.  Bedell's  Ap.,  87  Pa.  512;  Singmaster's  Ap.,  86 
Pa.  169 ;  Thompson's  Ap.,  22  Pa.  16  ;  Columbian  Bank's  Est, 
147  Pa.  440;  Freiburg  v.  Stoddard,  161  Pa.  260;  Peoples 
Bank's  Ap.,  93  Pa.  107. 

Per  Curiam,  March  11, 1896 : 

The  auditor  found,  and  upon  sufficient  testimony,  that  when 
the  money  which  composed  the  fund  for  which  prefei*ence  was 
claimed  in  this  case,  was  deposited  in  the  bank,  it  was  simply 
placed  in  the  general  funds  of  the  bank.    No  investment  of  it 
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was  made  in  any  securities  of  the  bank,  nor  was  it  in  any  way 
sepamted  or  individuated  from  the  general  funds.  It  was  not  ear 
marked  in  any  way,  and  it  is  not  even  alleged  that  the  original 
money  deposited  can  possibly  be  traced  or  discovered.  In  such 
circumstances  the  obligation  of  the  bank  became  simply  a  debt  of 
the  bank,  and  entitled  only  to  the  same  recognition  in  the  dis- 
tribution as  other  unsecui*ed  debts.  The  case  Is  clearly  ruled 
by  Thompson's  Appeal,  22  Pa.  16 ;  Bank  v.  King,  57  Pa.  202, 
and  Peoples  Bank's  Appeal,  98  Pa.  107.  The  fund  had  be- 
come incapable  of  identification  and  therefore  there  was  noth* 
ing  which  could  be  specifically  appropiiated  to  the  payment  or 
liquidation  of  the  appellant's  claim. 

Judgment  affirmed. 


Henry  Evans  v.  William  E.  Smith  et  al.,  Appellants. 

Will— Devise — Limitation  upon  alienation.  \  \m        fi9'> 

Testator  directed  as  follows :  **Igive  and  bequeath  unto  my  wife  alu  219  58 

my  estate  both  personal,  real  and  mixed  in  fee  simple  to  own,  use,  enjoy  ~ 
and  dispose  of  the  same  as  she  may  deem  proper  and  right,  the  same  as  I 
might  or  could  do  if  living.  ...  I  further  hereby  order  and  direct  that 
whatever  real  estate  that  may  not  be  sold  or  disposed  of  by  my  said  wife 
in  her  lifetime  that  the  same  shall  as  soon  as  conveniently  be  done  after 
her  death,  sold  and  converted  into  money.  ...  I  give  and  bequeath  to 
my  three  children,  Rachel,  Margaret  and  David,  the  residue  of  my  said 
estate  after  the  death  of  my  said  wife,  and  after  the  bequest  to  my  said 
grandson,  Henry  £vans,  to  be  divided  into  three  shares,^'  etc.  Eeld^  that 
the  widow  took  an  absolute  estate  in  fee  simple  in  testator^s  lands. 

Submitted  Feb.  19, 1895.  Appeal,  No.  132,  Jan.  T.,  1895, 
by  defendants,  from  judgment  of  C.  P.  Schuylkill  Co.,  May  T., 
1891,  No.  417,  on  verdict  for  plaintiff.  Before  Green,  Wil- 
liams, McCoLLUM,  Dean  and  Fell,  JJ.    Affirmed. 

Ejectment  for  an  undivided  one  fourth  interest  in  five  lots 
and  houses  on  North  Second  street  in  the  borough  of  Potts* 
ville.    Before  Beghtel,  J. 

At  the  trial  it  appeared  that  William  Evans  died  in  18774 
seized  of  the  land  in  controversy.  By  his  will  he  directed  as 
follows : 

Vol.  clxvi — 40 
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**I  do  direct  that  my  body  be  deeently  interred,  and  that  ir.y 
f  uneml  be  conducted  in  a  manner  corrisponding  with  my  estate 
and  situation  in  life,  and  that  after  my  berrial  my  hei-einafter 
named  executers  shall  erect  around  my  grave  as  soon  as  can 
conveniently  be  done  a  suitable  enclosure  large  enough  in  which 
my  beloved  wife  can  after  her  death  also  be  interred  alongside 
of  myself,  said  inolousure  shall  be  constructed  as  follows,  to  wit: 
Four  suitable  cut  stone  posts  to  be  sank  deep  enough  into  the 
ground  to  make  a  substantial  fence  around  said  inclousure,  the 
railing  to  be  made  of  wrought  iron  pipe,  and  to  be  fastened 
from  post  to  post,  painted  and  put  up  and  made  in  a  workman- 
like  manner,  and  that  a  suitable  head  and  foot  stone  shall  be 
erected  to  my  grave,  this  to  be  done  and  performed  by  my  here- 
inafter named  executrix  as  to  my  interment  and  as  to  the  inter- 
ment of  my  said  wife  the  same  shall  be  done  by  my  children  or 
the  survivor  or  survivors  of  them  or  such  administrator  de  banii 
non  cum  testamento  annexo  of  this  my  last  will  and  testament 
out  of  any  estate  which  may  be  left  after  the  death  of  my  be- 
loved wife. 

•  "  Item : — I  give  and  bequeth  unto  my  said  beloved  wife  all 
my  estate  both  pei-sonal,  real  and  mixed  in  fee  simple  to  own, 
use,  enjoy  and  dispose  of  the  same  as  she  may  deem  proper  and 
right,  the  same  as  I  might  or  could  do  if  living.  Margaret  shall 
have  the  household  furniture. 

"  Item : — I  further  hereby  order  and  direct  that  whatever 
real  estate  that  may  not  be  sold  or  disposed  of  by  my  said  wife, 
in  her  lifetime  that  the  same  shall  as  soon  as  can  conyieneutly 
be  done  after  her  death,  sold  or  converted  into  money  by  such 
administrators  as  is  hei*einbefore  named. 

"  Item : — ^I  give  and  bequeath  to  my  grandson  Henry  Evans 
son  of  George  flvans,  deceased,  the  sum  of  five  hundred  dol- 
lars out  of  any  monies  belonging  to  my  estate  after  the  death 
of  my  said  wife,  to  be  put  on  interest  until  he  is  twenty  one. 

^^  Item : — I  give  and  bequeth  to  my  three  children  Rachel, 
Margaret  and  David,  the  residue  of  my  said  estate,  after  the 
death  of  my  said  wife,  and  after  the  bequest  to  my  said  g^rand- 
son  Henry  Evans,  to  be  divided  into  three  shares,  my  two 
daughters  shall  share  and  shara  alike  but  my  said  son  David 
shall  have  one  hundred  dollars  more  for  his  share  than  eiUier 
of  my  two  daughters,  and  in  case  of  death  of  either  of  my  said 
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three  children,  Rachel,  Margaret  and  David,  in  default  of  heirs 
then  such  share  or  shares  shall  go  to  the  survivor  or  survivors 
of  them,  share  and  share  alike,  and  in  case  either  of  my  said 
three  children  shall  die  leaving  lawful  issue  then  the  share  of 
such  deceased  child  shall  go  to  such  issue. 

*'  Item : — ^I  do  further  order  and  direct  that  should  my  said 
grandson,  Henry  Evans,  die  without  lawful  issue  his  said  share 
shall  go  to  my  said  three  children  or  the  survivor  or  survivoi-s 
of  them  or  their  issue  share  and  share  alike. 

*^  And  lastly : — I  do  hereby  constitute  and  appoint  my  beloved 
wife,  Elizabeth  Evans,  sole  executrix  of  this  my  last  will  and 
testament." 

William  Evans  left  surviving  him  his  wife,  Elizabeth  Evans, 
to  whom  was  granted  letters  testamentary  upon  his  estate,  three 
children,  David,  Margaret  and  Rachael,  and  a  grandson  Henry 
Evans,  the  plaintiff  in  this  suit,  who  was  the  only  son  of  his 
deceased  child  George  Evans. 

The  wife  of  the  decedent,  Elizabeth  Evans,  enjoyed  the 
profits  of  the  estate  duiing  her  life  and  died  in  1880,  intestate, 
leaving  surviving  her  the  thi'ee  children  and  the  grandson  afore- 
said. 

The  defendant  Elizabeth  Smith  claimed  title  under  the  three 
children  aforesaid  who  at  the  death  of  their  mother  were  ap- 
pointed administmtors  d.  b.  n.  c.  t.  a.  of  the  estate  of  William 
Evans  their  father,  and  who,  as  devisees  in  remainder  after  the 
death  of  their  mother,  sold  the  said  real  estate  to  her  in  1889. 

The  plaintiff  Henry  Evans  claimed  title  to  the  premises  in 
controversy  by  virtue  of  the  devise  to  his  grandmother  Eliza- 
beth Evans  in  the  above  recited  will.  He  claimed  that  under 
the  will  of  William  Evans  his  gi-andmother  took  an  absolute 
estate  in  fee  simple,  and  as  she  died  intestate  and  only  left  three 
children  and  himself,  an  only  son  of  a  deceased  child,  that  he 
was  entitled  to  one  fourth  of  the  real  estate  in  question  under 
the  intestate  laws  as  an  heir  of  the  said  Elizabeth  Evans  his 
giandmother. 

The  defendant  to  this  suit,  Elizabeth  Smith,  on  the  other 
hand  claimed  that  under  the  will  of  William  Evans  the  wife 
was  given  an  estate  for  life  with  power  of  disposing  of  so  much 
tbei*eof  as  might  be  necessary  for  her  maintenance  and  support, 
and  that  whatever  remained  of  the  estate  of  William  Evans 
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after  the  death  of  his  wife,  Elizabeth  Eyans,  vested  in  the  three 
children  under  whom  she  claimed. 

The  court  gave  binding  instructions  for  plaintiff. 

Verdict  and  judgment  for  plaintiff.    Defendant  appealed. 

Error  assigned  among  others  was  (2)  above  instruction. 

J.  W*  By<yn^  for  appellant. — It  was  the  intention  of  the  tes- 
tator to  provide  for  his  widow  during  her  natural  life  adequate 
support,  and  after  her  death,  to  have  his  estate  pass  to  his  chil- 
dren. 

This  will  being  inartificially  drawn  must  be  liberally  con- 
strued :  1  Jarman  on  Wills,  6th  ed.,  p.  826 ;  Redfield  on  Wills, 
442 ;  Dole  v.  Johnson,  3  Allen,  864. 

Where  there  are  two  clauses  in  a  will,  which  are  so  incon- 
sistent with  each  other  that  it  is  impossible  to  give  effect  to 
both,  the  former  must  give  way  to  the  latter:  Sticklers  Ap.,  29 
Pa.  284;  Mutter's  Est,  88  Pa.  814;  Lewis's  Est,  8  Wharton, 
162. 

After  an  unqualified  devise  by  the  testator  precatory  words 
to  his  devisee  cannot  defeat  the  estate  previously  granted : 
Boyle  V.  Boyle,  152  Pa.  108;  Coates's  Ap.,  2  Pa.  St  129; 
McKonkey's  Ap.,  18  Pa.  St  258 ;  Pennock's  Ap.,  20  Pa.  St 
268 ;  Kinter  v.  Jenks  et  al.,  48  Pa.  St  445 ;  Beck's  Ap.,  46 
Pa.  527;  Jauretche  v.  Proctor,  48  Pa.  466;  Presbyterian 
Church  v.  Disbrow,  52  Pa.  219 ;  Bowlby  v.  Thunder,  105  Pa. 
St  178;  Paisley's  Ap.,  70  Pa.  St  158;  Hopkins  v.  Glunt,  111 
Pa.  St  287 ;  Mclntyi-e  v.  Mclntyre,  128  Pa.  St.  829,  and  Good 
V.  Fichthorn,  144  Pa.  287. 

J.  W.  Moyer  and  James  Bt/on,  for  appellee. — Every  portion 
of  a  will  must  be  given  effect,  where  the  different  portions  are 
consistent  enough  to  admit  of  so  doing:  Jauretche  v.  Proctor, 
48  Pa.  466 ;  Hunter's  Est,  6  Pa.  97 ;  Thompson's  Ap.,  89  Pa. 
86;  Wright's  Ap.,  89  Pa.  67;  Reek's  Ap.,  78  Pa.  482;  For- 
sythe  V.  Forsythe,  108  Pa.  129;  Weideman's  Ap.,  42  Leg.  Int 
388;  Handcock's  Ap.,  112  Pa.  582;  1  Redfield  on  Wills,  470; 
Varner's  Ap.,  87  Pa.  428 ;  Markley's  Ap.,  182  Pa.  854 ;  Doeb- 
ler's  A  p.,  64  Pa.  9;  Kleppner  v.  Laverty,  70  Pa.  78;  Le vis's 
Est,  153  Pa.  174;  Smith's  Ap.,  28  Pa.  9;  Francis'  Est,  75 
Pa.  225. 
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The  rule  in  Shelley's  case  is  not  one  on  construction  but  an 
inexorable  rule  of  law,  that  when  the  ancestor  takes  a  preced- 
ing freehold,  a  remainder  shall  not  be  limited  to  his  heirs  as  pur- 
chasers :  Kleppner  v.  Laverty,  70  Pa.  73 ;  Doebler's  Ap.,  64 
Pa.  17;  Jaurechte  v.  Proctor,  48  Pa.  466;  Church  v.  Disbrow, 
62  Pa.  219. 

A  devise  with  power  to  give  a  fee  passes  a  fee :  Browns' 
Est.,  88  Pa.  298 ;  Johnson  v.  Moi-ton,  10  Pa.  245 ;  Coane  v. 
Parmentier,  10  Pa.  72  ;  Church  v.  Disbrow,  52  Pa.  219 ;  Morris 
V.  Phaler,  1  Watts,  389;  Culbertson  v.  Duly,  7  W.  &  S.  195 ; 
Snyder  v.  Baer,  144  Pa.  278 ;  Musselman's  Est.,  39  Pa.  469. 

Where  a  fee  is  clearly  given,  subsequent  inconsistent  bequests 
or  devises  will  not  reduce  it  to  a  less  est-ate,  unless  the  inten- 
tion of  the  testator  so  to  do  clearly  appeai-s :  Pennock's  Est., 
20  Pa.  268;  Walker  v.  Hall,  84  Pa.  483;  Kinter  v.  Jenks,  43 
Pa.  446 ;  Beck's  Ap.,  46  Pa.  527  ;  Church  v.  Disbrow,  52  Pa. 
224. 

When  the  first  devisee  has  the  absolute  right  to  dispose  of 
the  property  in  his  own  unlimited  discretion,  and  not  a  mere 
j)Ower  of  specifying  who  may  take,  it  amounts  to  an  unquali- 
fied gift,  and  any  estate  over  is  inconsistent  therewith,  and 
consequently  void:  2  Redfield  on  Wills,  277;  1  Jarman  on 
Wills,  677,  note  2 ;  Lynd  v.  Esterbrook,  7  Allen,  68;  Fiske  v. 
Cobb,  6  Gray,  144;  Ide  v.  Ide,  5  Mass.  600;  Burnbank  v. 
Whitney,  24  Pick.  146 ;  Jackson  v.  Delancy,  13  Johns.  (N.  Y.) 
637;  Jackson  V.  Bell,  19  Johns.  (N.  Y.)  168;  Karker's  Ap., 
60  Pa.  165. 

Words  of  command  have  no  more  controlling  force  in  such 
cases  than  mere  precatoiy  words :  Boyle  v.  Boyle,  152  Pa.  108 : 
Levy's  Est.,  153  Pa.  177. 

Opinion  by  Mb.  Justice  Gbeen,  March  11, 1895 : 
We  think  it  quite  clear  that  every  clause  of  this  will  which 
is  supposed  to  limit  or  restrain  the  effect  of  the  devise  in  fee 
simple  to  the  wife  of  the  testator,  has  been  considered  and  ad- 
judged in  the  numerous  decisions  we  have  heretofore  made.  In 
Jauretche  v.  Proctor,  48  Pa.  466,  which  is  the  leading  case,  the 
words  of  the  third  and  fourth  articles  of  the  will,  were  much 
more  restrictive  than  any  of  the  words  in  the  will  we  are  con- 
sidering.   The  words  of  the  third  article  in  that  case  were  an 
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absolute  prohibition  against  any  disposition  of  the  estate  by  the 
devisee  during  her  life.  We  held  that  it  was  only  a  restraint 
npon  the  power  of  alienation  which  was  void  as  against  the  fee. 
The  fourth  article  of  that  vrill  was  almost  precisely  the  same 
as  the  residuary  item  in  this.  We  held  it  to  be  a  gift,  not  of 
the  residue  of  the  testator's  estate,  but  of  the  estate  of  the  de- 
visee unconsumed  by  her,  and  hence  it  could  not  be  considered 
as  being  intended  to  reduce  her  fee  simple  estate  in  the  whole. 
The  same  is  true  of  the  third  item  of  the  present  will.  It  is 
merely  a  direction  to  sell  whatever  of  the  estate  she  may  not 
have  sold  or  disposed  of  during  her  life.  It  is  a  recognition 
of  her  right  to  sell  and  dispose  of  the  whole  estate,  and  not  a 
restraint  upon  her  estate  under  the  will.  These  are  all  the 
points  of  contest  in  this  case,  but  these  and  a  number  of  others, 
which  have  no  existence  here,  have  all  been  adjudged  in  favor 
of  the  estate  of  the  devisee  in  the  cases  which  have  followed 
Jauretche  v.  Proctor.  It  will  only  be  necessary  to  indicate 
some  of  them  by  reference,  to  wit:  Presbyterian  Church  v. 
Disbrow,  52  Pa.  219;  Bowlby  v.  Thunder,  106  Pa.  178;  Hop- 
kins V.  Glunt,  111  Pa.  287  ;  Mclntyre  v.  Mclntyre,  123  Pa.  829; 
Good  V.  Fichthom,  144  Pa.  287 ;  Boyle  v.  Boyle,  152  Pa.  110, 
and  Levy's  Estate,  153  Pa.  174. 
Judgment  affirmed. 


Benjaoiin  Beyer's  Estate.     Jacob  Beyer  s  Appeal. 

Wm—Isstte  devtMivU  vel  non — TeMameniary  eapacUy—Evidtnee, 
An  issue  devisavit  vel  non  is  properly  refused  where  the  evidence  shows 
no  more  than  that  the  decedent  was  confined  to  his  bed  by  rheamatism 
daring  the  last  six  years  of  his  life ;  that  at  intervals  he  was  sabject  to 
delusions,  imagining  that  people  were  tearing  down  and  carrying  away 
his  fences ;  that  these  delusions  never  lasted  longer  than  an  aftmioon 
and  a  night ;  that  the  decedent  had  otherwiiie  sufficient  capacity  to  manage 
his  farm  from  his  bed,  to  read  the  newspaper,  settle  for  the  purchase  of 
real  estate,  make  contracts  for  the  purchase  and  sale  of  persomd  property, 
employ  servants,  fix  their  wages,  and  personally  supervise  the  payments, 
calling  to  him  his  son  and  others  to  make  calculations  for  him,  aid  tv 
write  the  papers  which  he  was  not  able  himself  to  write. 
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Argued  Feb.  19,  1895.  Appeal,  No.  42,  Jan.  T.,  1895,  by 
Jacob  Boyei',  from  decree  of  O.  C.  Schuylkill  Co.,  refusing  an 
issue  devisavit  vel  non.  Befoi*e  Green,  Williams,  McCol- 
LUM,  Deak  and  Fell,  J  J.    Affirmed. 

Appeal  from  decision  of  register  of  wills,  refusing  an  issue 
devisavit  vel  non. 

The  facts  stated  in  the  syllabus  were  found  from  the  testi- 
mony  of  the  contestants  by  the  court  below. 

Error  assigned  was  the  decree  refusing  an  issue. 

JameB  A.  Rinch  and  TF.  F,  Shepherd^  for  appellant,  cited  as 
to  the  sufficiency  of  the  evidence :  Irish  v.  Smith,  8  S.  &  R. 
572 ;  Rambler  v.  Tryon,  7  S.  &  R.  90;  Knaus's  Ap.,  110  Pa. 
889 ;  Dickinson  v.  Dickinson,  61  Pa.  404  ;  Bricker  v.  Lightner, 
40  Pa.  199;  Titlow  v.  Tidow,  54  Pa.  216. 

A.  W.  Schalcky  for  appellee,  cited  as  to  the  sufficiency  of  the 
evidence :  Rhone's  O.  C.  Prac,  voL  III,  p.  808 ;  Miller  v. 
Oestrich,  167  Pa.  270 ;  Heister  v.  Lynch,  1  Yeates,  114 ;  Dor- 
nick  V.  Reichenback,  10  S.  &  R.  84;  Boyd  v.  Eby,  8  Watts, 
66 ;  Gmbill  v.  Barr,  5  Pa.  441 ;  Tawney  v.  Long,  76  Pa.  106 ; 
Cameron  8  Est.,  8  Dist.  Rep.  101 ;  Tliompson  v.  Kyner,  65  Pa. 
868 ;  Goodman's  Est,  45  Leg.  Int.  227,  and  19  Phila.  82 ;  Wil- 
son  V.  Mitchell,  101  Pa.  495 ;  Herster  v.  Herster,  122  Pa.  264 ; 
Eddey's  Ap.,  109  Pa.  406 ;  Shaver  v.  McCarthy,  110  Pa.  389 ; 
Rodger's  Est,  19  W.  N.  C.  883;  Miller  v.  Oestrich,  157  Pa. 
264;  Pensyl's  Ap.,  157  Pa.  465. 

On  the  question  of  undue  influence :  Tawney  v.  Long,  76 
Pa.  106  ;  Cameron's  Est,  3  Dist  Court  Rep.  101 ;  Reichenbach 
V.  Rudach,  24  W.  N.  C.  485 ;  Thompson  v.  Kyner,  65  Pa.  868 ; 
Miller  v.  Oestrich,  157  Pa.  264 ;  Pensyl's  Ap.,  157  Pa.  465 ; 
Hagy  V.  Poike,  160  Pa.  522. 

As  to  the  subscribing  witnesses :  Werstler  v.  Custer,  46  Pa. 
502:  Harden  v.  Hays,  9  Pa.  151;  Egbert  v.  Egbert,  78  Pa. 
326 ;  Miller  v.  Oestrich,  157  Pa.  264 ;  Pensyl's  Ap.,  157  Pa. 
465;  Cauffman  v.  Long,  82  Pa.  72;  1  Jarman  on  Wills,  72; 
Brown's  Medical  Jurisprudence  of  Insanity,  sec.  24  p.  82. 
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Per  Curiam,  March  11, 1895 : 

The  review  of  the  testimony  contained  in  the  opinion  of  the 
learned  court  below,  satisfies  us  as  to  the  correctness  of  the  oon- 
clusion  reached.  For  the  reasons  stated  in  the  opinion  we  affirm 
the  decree  of  the  court  below  refusing  the  issue. 

Decree  affirmed. 


,166         6321 
Ie215        '577| 


Milton  Eby,  Appellant,  v.  Lebanon  County. 

Negligefice — Independent  contrctctors — Municipalities. 

A  county  is  not  liable  for  an  injuiy  caused  by  the  negligence  of  an 
independent  contractor,  where  the  county  commissioners  have  not  inter- 
fered with  the  conduct  of  the  work  so  as  to  control  its  methods,  and  be- 
come the  responsible  masters  notwithstanding  the  contract. 

Where  county  commissioners  entered  into  a  contract  with  a  firm  of  con- 
tractors to  place  a  stone  curb  upon  a  line  dividing  a  park  from  the  pave- 
ment of  a  much  used  public  street,  the  fact  that  the  commissioners  directed 
that  the  dirt  should  not  be  thrown  upon  the  gi'ass,  in  accordance  with  the 
terms  of  a  provision  in  the  contract,  and  furnished  boards  upon  which 
the  dirt  might  be  deposited,  does  not  render  the  county  liable  for  the  neg- 
ligence of  the  contractor,  in  heaping  the  dirt  upon  the  pavement  and  leav- 
ing it  unguarded  and  unlightod  during  the  night. 

In  such  a  case  vague  testimony  that  the  commissioners  directed  that 
certain  things  should  be  done  and  certain  changes  made,  without  specify- 
ing what  the  changes  were,  is  not  sufficient  to  fix  liability  upon  the  county. 

Argued  Feb.  20,  1895.  Appeal,  No.  170,  Jan.  T.,  1895,  by 
plaintiff,  from  order  of  C.  P.  Lebanon  Co.,  March  T.,  1892, 
No.  86,  refusing  to  take  off  nonsuit.  Before  Gbbbn,  Wil- 
liams, McCoLLUM,  Dean  and  Fell,  JJ.    AflSi-med. 

Trespass  for  personal  injuries.     Before  McPherson,  J. 

At  the  trial  it  appeared  that  on  November  18, 1890,  Hart- 
lieb  Bros,  and  Erb  entered  into  a  contract  in  writing  with  the 
commissioners  of  Lebanon  county  to  furnish  the  material  and 
direct  and  set  up  a  stone  curb  upon  the  dividing  line  between 
Monument  park  in  the  city  of  Lebanon  and  the  adjoining 
streets. 

The  specifications  under  the  contract  contained  the  follow- 
ing clause : 

^*  All  rubbish  must  be  removed  by  the  parties  of  the  first 
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part,  at  their  own  expense,  before  the  job  will  be  regarded  as 
completed,  and  in  no  case  will  the  contractors  be  allowed  to 
throw  giound,  stone  or  any  other  rubbish  on  the  gi-ass." 

During  the  progress  of  the  work,  the  contractors  piled  the 
dirt  upon  the  pavement,  and  allowed  it  to  remain  in  piles 
unguarded  and  unlighted  during  the  night.  Thei*e  was  some 
evidence  that  the  commissionei's  furnished  boards  upon  which 
the  dirt  was  piled. 

After  dark  on  April  27,  1891,  plaintiff,  who  was  walking 
homeward  along  the  pavement,  encountered  the  pile  of  diit,  and, 
believing  it  to  be  on  the  outer  half  of  the  pavement,  turned 
inwards  to  avoid  it  and  fell  into  the  trench  where  the  curb  was 
to  be  placed. 

The  court  entered  a  compulsory  nonsuit  which  it  subse- 
quently refused  to  take  oflF,  McPherson,  J.,  filing  the  follow- 
ing opinion : 

**In  April,  1891,  a  stone  curb  was  being  put  down  around 
Monument  park  in  the  city  of  Lebanon.  The  curb  was  to  stand 
upon  the  line  dividing  the  park  from  the  pavement  of  a  much 
used  public  street,  and  in  order  to  obtain  a  suitable  foundation 
it  was  necessary  to  dig  down  along  this  line  to  a  depth  of  two 
or  three  feet.  The  dirt  thus  removed  was  thrown  upon  the  pave- 
ment, forming  a  pile  of  considerable  breadth  and  height,  and 
was  allowed  to  remain  during  the  night.  Neither  the  trench 
nor  the  pile  was  lighted  or  guarded.  After  dark  the  plaintiff, 
who  was  walking  homeward  along  the  pavement,  encountered 
the  pile  of  diit.  Believing  it  to  be  on  the  outer  half  of  the  pave- 
ment instead  of  upon  the  inner  half,  he  turned  inwards  to  avoid 
it  and  fell  into  the  trench,  which  he  did  not  see  and  of  whose 
existence  he  had  no  knowledge,  thus  sustaining  the  injuries  com- 
plained of. 

"  The  park  belongs  to  the  county  and  the  work  was  being 
done  by  agreement  with  the  commissioner,  but  the  plaintiff^s 
claim  was  resisted  and  he  was  nonsuited  on  the  ground  that 
the  county  was  not  liable  because  the  work  was  being  done  not 
by  the  county's  servants,  but  by  a  firm  of  independent  contract- 
ors, for  whose  negligence  the  county  was  not  bound  to  respond. 
The  principle  is  familiar:  See  Painter  v.  Pittsburg,  46  Pa.  213 ; 
Erie  v.  Caulkins,  85  Pa.  247 ;  Susquehanna  Depot  v.  Simmons, 
112  Pa.  884;  Improvement  Co.  v.  Rhoads,  116  Pa.  882— and  it 
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is  not  denied  that  the  written  agreement  in  evidence  between  the 
county  and  the  contractors  relieved  the  county  from  lialnlity 
unless  the  commissioners  so  interfered  with  the  conduct  of  Uie 
work  as  to  control  its  methods  and  thus  in  spite  of  the  contract 
to  become  the  responsible  masters. 

^^  Upon  a  careful  review  of  the  testimony,  we  find  no  evidence 
of  such  interference,  and  are  therefore  satisfied  that  the  non- 
suit was  properly  entered.  No  doubt  the  commissioners  directed 
that  the  dirt  should  not  be  thrown  upon  the  grass,  for  this  was  a 
mere  repetition  of  one  provision  in  the  contract;  and  they  prob- 
ably furnished  boards  upon  which  the  dirt  might  be  temporarily 
deposited,  doing  this  as  one  witness  said  (p.  29)  ^  to  protect  the 
pavement,'  but  this  was  in  no  sense  an  interference  with  the 
contmctoi-s'  control.  In  the  ordinary  course  this  dirt  would  be 
put  upon  the  pavement,  since  it  was  forbidden  to  go  upon  the 
grass,  and  the  commissioners  simply  recognized  that  fact  when 
they  took  the  proper  steps  to  protect  the  pavement  from  injury. 
Even  if  this  be  regarded  as  acquiescence  by  the  commissionei's 
in  the  tempoittry  use  of  the  pavement,  acquiescence  is  by  no 
means  control  or  direction,  and  in  this  instance  it  brought  no 
liability  upon  the  county.  Certainly  it  could  not  be  regarded 
as  consent  that  the  dirt  should  lie  on  the  pavement  after  dark 
unguarded  and  unlighted,  and  these  alone  are  the  acts  or  omis- 
sions of  which  the  plaintiff  has  a  right  to  complain. 

"  There  are  one  or  two  other  vague  statements  about  the' 
alleged  interference  of  the  commissioners,  as,  for  example, 
(p.  80.)  ^  They  directed  in  certain  things  that  didn't  suit  them. 
...  If  they  thought  it  would  be  better  they  would  give  differ- 
ent directions.  ...  If  anything  did  not  suit  them  they  would 
tell  us  in  what  way  it  didn't  suit  them  and  then  of  course  we 
changed  it.  .  .  .  (p.  80)  I  remember  their  giving  instinictions 
once :  I  remember  that  we  had  to  tear  a  part  of  it  down  ; '  but 
obviously  such  testimony  is  of  little  value.  What  were  the 
*  certain  things'  which  did  not  suit?  What  kind  of  *  direc- 
tions '  did  the  commissioners  give  ?  What  changes  were  made  ? 
Was  the  tearing  down  of  part  the  result  of  the  commissioners' 
caprice,  or  was  it  because  the  work  was  not  properly  done? 
Nothing  is  said  on  these  matters,  and  without  much  more  light 
than  the  plaintiff  saw  proper  to  furnish  it  would  be  a  mere  guess 
to  affirm  such  interference  by  the  commissionei's  as  made  the 
county  liable. 
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^^  In  our  opinion  the  case  is  clear.  Regretting  the  plaintiffs 
injury  we  can  only  hold  that  while  the  contractors  may  be 
liable  to  make  compensation,  the  county  is  not  liable.  The 
motion  to  take  o£f  the  nonsuit  is  refused." 

Hrrors  oisigned  among  others  were  (1)  entry  of  nonsuit, 
(2)  refusal  to  take  it  off. 

B,  M,  Strouse^  A.  Frank  Seltzer  with  him,  for  appellant. — It 
was  the  duty  of  the  county  to  keep  the  pavement  in  a  safe  con- 
dition :  Bix)okville  Borough  v.  Arthurs,  152  Pa.  334;  Mattimore 
V.  Erie  City,  144  Pa.  14 ;  Davis  v.  Corry  City,  164  Pa.  698 ; 
Homan  v.  Stanley,  66  Pa.  464 ;  Berberich  v.  Ebach,  131  Pa.  166. 

The  question  should  have  been  submitted  to  the  jury  whether 
the  contmctors  were  the  servants  of  the  county :  Allen  v.  Willard, 
67  Pa.  374 ;  Congregation  v.  Smith,  163  Pa.  661 ;  Harrison  v. 
Collins,  86  Pa.  163;  Jessup  v.  Stoneker,  142  Pa.  627. 

The  duty  of  erecting  guards  and  removing  rubbish  was 
omitted  by  the  county :  Erie  v.  Caulkins,  86  Pa.  247 ;  Berberich 
V.  Ebach,  131  Pa.  166;  Arnold  v.  R.  R.,  116  Pa.  186;  Silvers 
v.  Nerdliuger,  30  Ind.  68;  Ray  on  Negligence  of  Imposed 
Duties,  pp.  3, 63,  64, 110, 118, 114. 

Both  county  and  contractors  were  joint  tort  feasors :  Klaudor 
v.  McGmth,  86  Pa.  128 ;  Bunting  v.  Hogsett,  189  Pa.  863 ; 
Downey  v.  Ti-action  Co.,  161  Pa.  131 ;  Irvine  v.  Wood,  61  N. 
Y.  224 ;  Harrison  v.  Collins,  86  Pa.  163 ;  Davis  v.  Corry  City, 
164  Pa.  698. 

The  bui*den  of  proof  was  on  the  county  to  show  a  right  to 
put  obstruction  on  pavement :  Irvine  v.  Wood,  61  N.  Y.  224 ; 
Congreve  v.  Smith,  18  N.  Y.  79 ;  Congreve  v.  Morgan,  18  N. 
Y.  84 ;  Sheaiman  and  Redfield  on  Negligence,  sec.  84 ;  Clif- 
ford V.  Dam,  81  N.  Y.  66. 

The  question  of  defendant's  negligence  was  for  the  jury :  Jes- 
sup V.  Sloneker,  112  Pa.  627;  Reynolds  v.  Bi-aithwaite,  181 
Pa.  416. 

Luther  F.  Houck^  for  appellee. — A  person,  either  natural  or 
ai-tificial,  is  not  liable  for  the  acts  or  negligence  of  another,  un- 
less the  relation  of  master  and  servant,  or  principal  and  agent 
exist  between  them.     When  any  injury  is  done  by  a  party 


Digitized  by  VjOOQ IC 


636  EBT,  Appellant,  v.  LEBANON  CX)UNTY. 

Arguments — Opinion  of  the  Coort.  [166  FtL 

exercising  an  independent  employment,  the  party  employing 
him  is  not  responsible  to  the  person  injured :  Painter  y.  The 
Mayor,  46  Pa.  218 ;  Erie  y.  Caulkins,  85  Pa«  247 ;  Edmandson 
V.  R.  R.  Co.,  Ill  Pa.  816;  Wray  v.  Evans,  80  Pa.  102;  Har- 
rison V.  Collins,  86  Pa.  158 ;  Chartiers  Valley  Gas  Co.  v.  Lynch, 
118  Pa.  862;  Reed  v.  The  City,  79  Pa.  800 ;  Susquehanna  De- 
pot Y.  Simmons,  112  Pa.  884 ;  Improvement  Co.  y.  Rhoads,  116 
Pa.  882 ;  Allen  v.  WiUard,  67  Pa.  874. 

Per  Curiam,  March  11, 1895 : 

The  judgment  in  this  case  is  affirmed  on  the  opinion  of  the 
learned  court  below  on  the  motion  to  take  off  the  nonsuit. 


Abraham  Hostetter  to  use  of  Jefferson  Schools,  Appel- 
lant, V.  The  United  Brethren  Mutual  Aid  Society  of 
Pennsylvania. 

Affidavit  of  defence— Statemeni—PracUce,  C.  P. 

Where  plaindflPs  statement  sets  out  a  cause  of  action  founded  upon  s 
number  of  papers,  and  upon  numerous  facts  m  pais  extrinsic  to  the  papers, 
and  upon  alleged  violations  of  contract  stipulations,  an  affidavit  of  defence 
denying  all  liability  under  the  papers,  and  all  violation  of  contract  stipu- 
lations, and  alleging  violations  of  contract  obligations  by  the  plaintiff,  is 
sufficient  to  prevent  judgment. 

Argued  Feb.  21, 1895.  Appeal,  No.  249,  Jan.  T.,  1895,  by 
plaintiffs,  from  order  of  C.  P.  Lebanon  Co.,  March  T.,  1894, 
No.  258,  discharging  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence.  Before  Gkeen,  Wilxiahs,  McCollum, 
Dean  and  Fell,  J  J.    Affirmed. 

Assumpsit  to  recover  back  money  paid  under  a  contract  of 
insurance  alleged  to  have  been  broken. 

Plaintiff  in  his  statement  of  claim  based  his  right  to  recover 
upon  cei-tain  changes  in  classification  of  membership  made  by 
the  defendant  society,  after  he  had  become  a  member  thereof, 
alleging  that  these  changes  were  made  without  his  knowledge 
and  consent,  increased  the  cost  of  his  membership  or  insurance, 
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and  constituted  snch  a  breach  of  his  contract  as  gave  him  the 
right  to  rescind  the  same  and  recover  back  the  money  paid  by 
him  under  the  contract  Annexed  to  plaintiflTs  statement 
were  copies  of  the  application  for  membership  in  the  United 
Brethren  Mutual  Aid  Society,  certificate  of  membership  in  the 
same,  and  constitution  and  by-laws  of  the  same. 

Defendant  in  its  affidavit  of  defence  alleged : 

^^  That  the  defendant  has  in  all  things  kept,  observed  and 
complied  with  the  terms,  stipulations  and  conditions  in  the  con- 
tract of  insurance  (upon  which  the  above  suit  is  founded) 
made  with  the  said  Abraham  Hostetter  by  the  defendant  afore- 
saidf  and  also  observed  and  complied  with  all  the  requirements  > 
of  the  defendant's  charter,  constitution  and  by-laws  having 
regard  and  reference  to  the  aforesaid  contract  of  insurance,  and 
that  the  said  Abraham  Hostetter  did  not  do,  perform  and 
observe  the  obligations  and  payments,  whether  by  himself  or 
thi'ough  othera,  as.  required  by  the  said  contract  of  insurance 
on  his  part  to  be  done  and  performed,  to  wit :  Did  neglect  and 
refuse  to  pay  either  by  himself  or  through  others  unto  the  said 
defendant  after  due  notice  and  within  thirty  days  after  the 
same,  the  assessments  duly  made  by  the  defendant  upon  him, 
the  said  Abraham  Hostetter,  as  a  member  of  the  said  defend- 
ant's society,  for  the  payment  of  insurance  due  to  the  heirs  and 
assigns  of  fellow  members  deceased  as  required  by  his  said 
contract 

^^  (2)  That  the  change  of  membership  made  on  or  about  Jan- 
uary, 1885,  of  the  said  Abraham  Hostetter  from  class  8  divi- 
sion C  to  class  1  division  C  in  said  defendant's  society,  was 
simply  a  change  in  classification  of  his  said  membership,  did 
not  increase  his  mortality  assessments  or  affect  the  cost  of  his 
insurance  under  his  contract,  was  an  immaterial  change  and 
one  that  the  defendant  avers  under  the  law  and  the  terms  of 
its  contract  it  had  a  right  to  make. 

^^  (8)  That  the  change  of  membership  of  the  said  Abraham 
Hostetter  made  subsequently,  on,  to  wit,  on  or  about  May,  1887, 
from  class  1  division  C  to  division  D,  was  simply  a  change  in 
classification  of  his  said  membership,  did  not  increase  his  mor- 
tality assessments  or  affect  the  cost  of  his  insurance  under  his 
contract,  was  an  immaterial  change,  which  was  assented  and 
agreed  to  and  ratified  and  confirmed  by  the  said  Abraham  Ho&- 
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tetter  and  the  said  Edwin  Hostetter  and  Jefferson  B.  Schools, 
and  was  a  change  that  the  defendant  avers  nnder  the  law  and 
the  terms  of  its  contmct  it  had  a  right  to  make. 

^^  (4)  That  the  said  Abraham  Hostetter  or  Edwin  Hostetter 
and  Jefferson  B.  Schools  continued  paying  their  assessments 
for  a  long  period  of  time,  to  wit,  for  more  than  eight  years 
after  the  change  in  classification  from  class  S  division  C  to 
class  1  division  C  had  been  made,  and  also  for  a  long  period  of 
time,  to  wit,  for  more  than  six  years  after  the  change  was  made 
as  aforesaid  in  May,  1887,  from  class  1  division  C  to  division  D, 
and  after  he  or  they  had  written  notice  and  knowledge  of  the 
fact  for  a  long  time,  to  wit,  for  the  period  aforesaid,  after  which, 
on,  to  wit,  Sept.  15,  1898,  he  or  they  neglected  and  refused  to 
pay  any  other  or  further  assessments. 

^^  (5)  That  by  the  terms  of  the  contract  of  insurance  of  the 
said  Abraham  Hostetter,  it  was  agreed  by  and  between  the  said 
Abi-aham  Hostetter  and  the  defendant  society  that  any  member 
failing  to  pay  his  pro  itita  assessments  at  the  death  of  a  mem- 
ber within  thirty  days  after  he  is  notified  shall  forfeit  his  mem- 
berahip  and  all  moneys  previously  paid  into  the  treasury  of  the 
society.  All  of  which  the  defendant  expects  to  prove  on  the 
trial  of  the  case." 

The  court  discharged  a  rule  for  judgment  for  want  of  a  suffi- 
cient affidavit  of  defence. 

Hrror  assigned  was  above  order. 

J.  G.  Adams^  for  appellant. — Where  the  defence  set  up  in- 
volves an  issue  of  fact,  an  affidavit  must  state  all  the  facts  nec- 
essary to  constitute  a  substantial  defence.  General  averments 
of  matters,  which  in  themselves  are  legal  conclusions  from  facts, 
are  not  sufficient :  Erie  City  v.  Butler,  120  Pa.  874 ;  Kaufman 
V.  Cooper  Iron  Co.,  105  Pa.  541 ;  Gould  v.  Gage,  118  Pa.  659; 
Ogden  V.  Beatty,  187  Pa.  197  ;  Hiester  v.  Sohwenck,  1  Wood- 
ward, 287 ;  McBrier  v.  Marshall,  126  Pa.  890 ;  Johnson  v. 
Blair,  126  Pa.  426  ;  Sanders  v.  Sharp,  158  Pa.  555 ;  Willard  v. 
Reed,  182  Pa.  5. 

Under  the  pix>visions  of  the  procedure  act  of  1887,  upon  a 
rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defence, 
whatever  averments  contained  in  the  statement  which  are  not 
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denied,  must  be  taken  as  admitted :  Ashman  v.  Weigle)',  148 
Pa.  61;  Erie  City  v.  Butler,  120  Pa.  874;  Endlich  on  Affi- 
davits of  Defence,  sec.  891 ;  Walker  Overseei-s  v.  Marion  Over- 
seera,  148  Pa.  1 ;  Ogden  v.  Beatty,  187  Pa*  197 ;  Bardsley  v. 
Delp,  88  Pa.  420. 

S.  P.  Lights  for  appellee,  was  not  heard,  but  his  printed 
brief  contained :  It  is  sufficient  if  an  affidavit  of  defence  sets 
forth  in  words  or  by  necessary  inference  facts  showing  a  sub- 
stantial prima  facie  defence  which  can  probably  be  established : 
Leibersperger  v.  Reading  Savings  Bank,  80  Pa.  681 ;  Black  v. 
Halstead,  89  Pa.  64 ;  Seldon  v.  Neemes,  48  Pa.  421 ;  Endlich 
on  Affidavits  of  Defence,  sec.  864;  Thompson  v.  Clark,  66  Pa. 
88 ;  McPherson  v.  Allegheny  Nat.  Bank,  96  Pa.  185 ;  Kauf- 
man V.  Cooper  Iron  Co.,  105  Pa.  587 ;  Kountz  v.  Citizens  Oil 
Refining  Co.,  72  Pa.  896 ;  Griffith  v.  Sitgreaves,  81*  Pa.  878 ; 
Radclifife  v.  Herbst,  185  Pa.  568 ;  Murphy  v.  Cappeau,  147  Pa. 
45 ;  Devlin  v.  Burns,  147  Pa.  168 ;  Erie  City  v.  Y.  M.  C.  A., 
161  Pa.  171. 

Per  Cubiam,  Mai-ch  11, 1895 : 

This  is  very  clearly  not  a  case  in  which  judgment  can  be 
taken  for  want  of  a  sufficient  affidavit  of  defence.  The  plaintiffs 
statement  sets  out  a  cause  of  action  founded  upon  a  number  of 
papers  and  upon  numerous  facts  in  pais  extrinsic  to  the  papers, 
and  upon  alleged  violations  of  contract  stipulations.  The  affi- 
davit of  defence  denies  all  liability  under  the  papers,  denies  all 
violation  of  contract  stipulations,  and  alleges  violations  of  con- 
tittct  obligations  by  the  plaintiff.  Important  questions  of  fact 
are  raised  which  can  only  be  determined  by  the  verdict  of  a 
jury. 

Judgment  affirmed. 
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William  B.  Felty,  Assignee,  v.  Jacob  Deaven,  Appel- 
lant. 

Evidence— SeUlement  of  mulufU  accounts— Question  for  jury . 

Id  an  action  to  recover  a  balance  alleged  to  be  due  under  a  settlement 
of  mutual  accounts  between  defendant  and  plaintiflTs  assignor,  defendant 
denied  that  such  a  settlement  had  been  made,  and  offered  evidence  tending 
to  show  that  after  the  assignment,  he  had  made  a  settlement  of  accounts 
with  the  assignee,  and  that  a  balance  was  found  due  to  the  defendant. 
Heldt  that  the  case  was  for  the  jury. 

Amendment — PracUce^  C.  P.  — Assignment  for  creditors. 

In  an  action  to  recover  a  balance  alleged  to  be  due  under  a  settlement 
of  mutual  accounts  between  plaintiff  and  defendant,  where  it  appears  that 
after  the  settlement,  but  before  the  suit  was  brought,  plaintiff  made  an 
assignment  for  the  benefit  of  creditors,  the  record  may  be  amended  at  any 
stiige  of  tlie  proceedings  so  as  to  add  the  name  of  the  assignee  for  cred- 
itors, as  party  plaintiff. 

Argued  Feb.  21, 1896.  Appeal,  No.  281,  Jan.  T.,  1895,  by 
defendant,  from  judgment  of  C.  P.  Lebanon  Co.,  on  verdict 
for  plaintiflF.  Before  Green,  Willia^is,  McCollum,  Dean 
and  Fell,  JJ. 

Assumpsit  to  recover  a  balance  alleged  to  be  due  upon  a 
settlement  of  mutual  accounts.    Befoi*e  Meilt,  P.  J. 

From  the  record  it  appeared  that  the  suit  had  been  originally 
brought  on  May  2,  1892,  by  Peter  Bates.  On  November  13, 
1894,  the  court  permitted  the  record  to  be  amended  so  that 
the  title  should  read  "  Peter  Bates  to  the  use  of  William  B. 
Felty,  Assignee  in  Trust  for  the  benefit  of  creditoi's  of  Peter 
Bates."  [4,  5] 

At  the  trial  plaintiff  offered  evidence  which  tended  to  show 
that  in  1884  Bates  and  Deaven  had  a  settlement  of  mutual 
accounts,  and  that  a  balance  was  struck  in  Bates's  favor  of 
$265,  for  which  this  suit  was  brought.  After  the  suit  was 
brought  Bates  made  an  assignment  for  the  benefit  of  creditors. 
Defendant  denied  that  he  had  made  any  settlement  of  mutual 
accounts  in  1884,  but  averred  that  he  had  made  a  settlement 
with  the  assignee  by  which  it  appeared  that  f  108  was  due  to 
defendant. 
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The  court  charged  in  part  as  follows : 

"The  defendant  denies  that  there  was  a  settlement  or  bal- 
ance struck  at  this  time  and  states  that  after  the  assignment 
was  made  he  met  the  plaintiffs  assignee ;  that  they  went  over 
their  book  accounts  and  that  they  were  then  settled  for  and 
balance  of  $108  and  some  cents  remained  due  the  defendant. 
Now,  if  that  is  true,  if  there  was  a  settlement  made,  if  these 
accounts  were  not  settled  at  the  time  alleged  by  the  plaintiflF, 
but  subsequently  by  the  defendant  and  the  assignee,  why  that 
would  probably  be  an  end  to  this  case,  if  that  amount  had  been 
adjusted  between  them.  The  defendant  says  there  is  nothing 
due  from  him  whatsoever ;  that  the  accounts  prior  to  the  assign 
ment  were  adjusted  with  the  assignee  and  nothing  found  due  the 
plaintiff,  but  a  balance  of  9103  was  due  him ;  that  all  the  deal- 
ings that  they  had  subsequent  to  the  assignment  were  adjust- 
ed by  settlements  made  between  them  and  credits  given  upon 
the  judgments  and  mortgages,  I  believe.  If  that  is  true  there 
is  an  end  to  this  case  and  the  plaintiff  cannot  recover.  If  the 
book  accounts  existing  at  the  time  of  the  assignment  were 
fully  settled  up  by  plaintiff's  assignee  he  was  entitled  to  no 
other  credits  or  accounts  that  the  plaintiff  may  have  had  against 
the  defendant  or  any  other  peraon.  If  the  assignee  fully  set- 
tled up  those  accounts  then  there  would  be  an  end  to  this  case, 
if  you  believe  the  defendant,  and  the  plaintiff  could  also  not 
recover." 

Verdict  for  plaintiff  $417.87,  which  was  $58.14  more  than 
what  the  plaintiff  claimed  in  his  statement,  and  this  amount 
was  remitted  and  the  judgment  was  entered  for  the  balance. 
Defendant  appealed. 

Urrors  asiigned  were  (8)  above  instruction,  quoting  it; 
(4, 6)  order,  permitting  amendment. 

J.  G.  Adams  for  appellant,  cited  on  the  effect  of  the  assign- 
ment, Seal  V.  Duffy,  4  Pa.  278 ;  Dowdel  v.  Hamm,  2  Watts,  61. 

On  the  question  of  amendment.  Act  of  May  4, 1852,  P.  L. 
574 ;  Huckenstein  v.  Love,  98  Pa.  518 ;  Locke  v.  Daugherty,  48 
Pa.  88 ;  Ward  v.  Stevenson,  15  Pa.  21. 

Thomas  S.  Capp  and  George  B.  Schoek^  for  appellee,  were  not 
Vol.  clxvi — 41 
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heard,  but  cited  in  their  printed  brief  on  the  question  of  amend- 
ment, Act  of  May  4,1862,§  2,  P.  L.  574 ;  Patton  v.  Ry.  Co.,  96  Pa. 
169 ;  Clement  v.  Com.,  96  Pa.  107 ;  Ci-awford  Co.  v.  Bank,  164 
Pa.  109 ;  Shaffer  v.  Eichert,  182  Pa.  285 ;  Weaver  v.  IseUn,  161 
Pa.  386 ;  Spring  Garden  Ins.  Co.  v.  Scott,  1  Walker,  181. 

Per  Curiam,  March  11, 1895 : 

The  questions  of  fact  at  issue  in  this  case  were  fairly  and 
coiTectly  submitted  to  the  jury,  and  quite  as  favorably  to  the 
defendant  as  the  testimony  would  warrant.  The  jury  has  found 
for  the  plaintiff  as  they  well  might  do  under  the  evidence,  and 
of  course  we  cannot  disturb  it.  The  only  other  question  was 
as  to  the  amendment  That  this  was  properly  allowed  is  too 
plain  for  argument.  It  consisted  of  nothing  but  adding  the 
name  of  the  plaintifiTs  assignee  for  the  benefit  of  creditors. 
As  the  title  was  really  in  the  assignee  the  amendment  was  en- 
tirely proper  and  could  be  made  at  any  stage  of  the  proceed- 
ings.   This  is  the  very  object  of  the  amendment  law. 

Judgment  affiimed. 


Commonwealth  ex  rel.  William  A.  Witman  v.  Charles  H. 
l66       642|  Ramsay,  Appellant. 

28  SC   1941 

Election  law — Review — OertuMrari — Evidence. 

On  a  certiorari  to  an  order  of  the  court  of  quarter  sessions  in  an  election 
contest,  the  evidence  heard  and  the  opinion  rendered  by  the  court  below 
form  no  part  of  the  record,  and  cannot  be  considered  by  the  Supreme  Court. 

In  such  a  case  the  only  duty  of  the  Supreme  Court  is  to  see  that  the  suc- 
cessive steps  taken  in  the  investigation  are  in  accordance  with  the  statute 
that  has  prescribed  them,  but  with  the  conclusions  of  the  court  below  or 
its  reasons  for  adopting  them,  the  Supreme  Court  has  no  concern. 

In  an  election  contest  the  Supreme  Court  will  not  reverse  a  final  decree 
because  the  court  below,  before  proceeding  to  final  hearing,  failed  to  dis- 
pose of  a  petition  of  certain  of  tlie  signers  of  the  original  petition  for  leave 
to  withdi*aw  therefrom,  a  motion  to  strike  off  the  names  of  persons  alleged 
not  to  be  electors  of  the  proper  ward,  and  a  motion  to  quash. 

Argued  March  6, 1896.  Appeal,  No.  99,  Jan  T.,  1895,  by 
defendant,  from  order  of  Q.  S.  Berks  Co.,  in  an  election  con* 
test.  Before  Williams,  McColluh,  Mitghbll,  Dean  and 
Fell,  J  J.    A£Brmed* 
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Petition  to  contest  the  election  of  Charles  H.  Ramsay  to  se^ 
lect  council  of  the  citj  of  Reading. 

The  case  was  referred  to  Henry  A.  Muhlenberg,  Esq.,  as 
examiner.  The  record  showed  that  the  petition  of  five  electors, 
signers  of  the  original  petition,  for  leave  to  withdraw  there- 
from, had  not  been  disposed  of.  A  motion  to  quash  on  the 
ground  that  two  of  the  persons  signing  the  original  petition 
were  not  electors  of  the  proper  ward  was  also  not  disposed  of. 

The  court  proceeded  to  final  hearing,  and  entered  a  decree 
declaring  that  William  A.  Witman  had  received  a  majority  of 
the  legal  votes  polled,  and  was  entitled  to  the  oflSce. 

JErrors  a%Bigned  were  (1-8)  in  ignoring  the  petitions  of 
withdrawal ;  (4)  final  decree ;  (5)  in  ignoring  motion  to  quash 
the  petition ;  (6)  in  the  court  entering  of  its  own  accord  the 
name  of  William  S.  Palmer  to  the  list  of  disqualified  voters, 
returned  by  the  examiner. 

Wm.  Kerper  Stevens^  of  Stevens  ^  Stevens^  and  George  8. 
Graham^  for  appellant,  cited.  Bender's  Case,  6  Pa.  C.  C.  690 ; 
Mai-shall  v.  Baldwin,  11  Phila.  403. 

Herbert  R.  Qreen^  Senry  2>.  Green  with  him,  for  appellee, 
cited,  on  the  question  of  review.  Chase  v.  Miller,  41  Pa.  403. 

Opinion  by  Mr.  Justice  Williams,  March  11, 1896: 
This  is  a  certiorari  and  it  brings  up  for  review  nothing  but 
the  record.  The  evidence  heard,  and  the  opinion  rendered,  by 
the  court  below  it  is  well  settled  form  no  part  of  the  record 
and  are  not  before  us,  although  they  are  printed  in  the  appel- 
lant's paper-book  and  have  aided  us  materially  in  understand- 
ing the  position  of  the  case.  The  record  begins  with  the 
petition  and  the  order  of  the  court  for  notice  to  the  respondent, 
and  it  shows  the  procedure  in  the  case  down  to  the  final  decree. 
The  petition  of  five  of  the  persons  who  signed  the  original  peti* 
tion  for  leave  to  withdraw  therefrom,  the  motion  to  strike  off 
the  names  of  two  persons  alleged  not  to  be  electors  of  the  proper 
ward,  and  the  motion  to  quash,  appear  on  the  record  and  are 
undisposed  of  except  as  the  final  decree  may  be  said  to  involve 
their  denial.    The  reasons  why  they  were  not  disposed  of  do 
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not  appear  on  the  record,  nor  are  they  made  to  appear  by  any 
evidence  of  a  refusal  by  the  learned  judge  to  hear  them.  Their 
disposition  may  not  have  been  pressed  so  far  as  we  can  knowfrom 
what  is  before  us,  and  the  mere  failure  to  make  a  disposition 
of  them  before  proceeding  to  final  hearing  is  not  under  such 
circumstances  a  fatal  irregularity.  Our  attention  was  drawn 
upon  the  argument  to  the  disposition  alleged  to  have  been 
made  by  the  learned  judge  of  the  votes  of  several  persons  who 
voted  on  opposite  sides,  and  whose  qualifications  as  found  by 
him  are  printed  in  parallel  columns. 

We  might  be  unable  to  see  in  some  of  these  cases  why  upon 
the  facts  he  has  stated  one  vote  was  held  to  be  legal  and  anoUier 
to  be  illegal,  if  an  appeal  had  been  given  in  this  class  of  cases 
and  we  were  required  to  review  them  on  their  merits.  But  an 
appeal  is  not  given.  The  merits  ai'C  not  before  us.  Upon  this 
writ  it  is  our  duty  to  see  that  the  successive  steps  taken  in  the 
investigation  are  in  accordance  with  the  statute  that  has  pre- 
scribed them,  but  with  the  conclusions  of  the  court  below  or 
its  reasons  for  adopting  them  we  have  no  concern.  In  common 
law  actions  the  evidence  is  no  part  of  the  record.  If  reduced 
to  writing  and  placed  on  the  files  it  does  not  thereby  become  a 
part  of  the  record :  France  v.  Ruddiman,  126  Pa.  257 ;  Poor 
District  of  Waraaw  v.  Poor  Distiict  of  Knox,  107  Pa.  801,  In 
such  actions,  facts  may  be  put  upon  the  record  by  the  parties 
in  a  case  stated,  by  the  court,  by  allowing  a  bill  of  exceptions, 
and  by  the  jury  by  means  of  a  special  verdict.  Bank  v.  Earley, 
113  Pa.  477 — but  unless  brought  on  the  record  in  one  of  these 
ways  they  form  no  part  of  it.  But  in  proceedings  like  that 
before  us  that  are  creatures  of  a  statute  and  are  provided  for  a 
specific  purpose,  we  must  look  to  the  statute  for  the  extent  to 
which  the  judgment  is  reviewable.  In  this  case  no  form  of 
review  is  provided.  Our  supervisory  control  is  that  only  which 
may  be  exercised  on  certiorari ;  and  that  does  not  extend  to  a 
review  of  the  questions  decided.  For  this  reason  we  must 
overrule  the  assignments  of  error. 

We  affirm  the  judgment  because  upon  the  record  before  na 
we  have  no  power  of  review. 
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David  Young's  Estate.    David  Young's  Appeal. 

[Marked  to  be  reported.] 

HuabaTtd  and  wtfe — Tenancy  by  enUrtUes — Deed—Mortgage^ 
Where  a  deed  woald  create  neither  a  tenancy  in  common  nor  a  joint 
tenancy  inanmarried  persons,  it  will  not  create  a  tenancy  by  the  entireties, 
thoogh  the  grantees  may  be  described  as  husband  and  wife. 

A  mortgage  was  assigned  to  David  Young  and  Elizabeth  Young  his 
wife,  "  to  have  and  to  hold  to  the  said  David  Young  and  Elizabeth  Young 
his  wife,  their  heirs  assigns  forever  in  equal  moieties  or  one  half  paits  as 
tenants  in  common ;  that  is  to  say,  one  full  equal  moiety  or  one  half  part 
unto  the  said  David  Young,  his  heirs,  executors  and  assigns,  and  the  other 
full,  equal  moiety  or  one-half  part  to  Elizabeth  Young,  her  heirs,  executors 
and  assigns.^*  Held  that  the  assignees  of  the  moitgage  each  took  an  estate 
in  severalty  in  one  half  of  the  mortgage  debt,  and  not  an  estate  by  entire- 
ties. 

Assignment  of  mortgages — Laches— Estate  by  entireties. 

In  the  above  case  Elizabeth  Young  survived  her  husband  and  was  the 
executrix  of  his  will.  She  settled  her  account  as  executrix,  and  it  was 
duly  confirmed.  She  died  eight  years  after  the  confirmation  of  the  account ; 
during  which  time  a  grandson  of  David  and  Elizabeth  Young  was  of  full 
age,  and  he  neither  appealed  from  the  decree  of  confirmation,  nor  applied 
for  a  review  of  the  account.  Held^  that  he  was  ban*ed  by  his  laches  from 
requiring  the  executor  of  his  grandmother  to  file  an  account  showing  the 
disposition  made  by  his  grandmother  of  the  one  half  of  the  mortgage  held 
by  his  grandfather  under  the  assignment. 

Argued  Jan.  28, 1895.  Appeal,  No.  216  July  T.,  1894,  by 
David  Young,  from  decree  of  O.  C.  Piiila.  Co.,  Jan.  T.,  1884, 
No.  187,  dismissing  petition  for  citation  to  account  in  estate  of 
David  Young,  deceased.  Before  Green,  Williams,  McCol- 
I.UM,  Mitchell  and  Fell,  JJ.     Affirmed. 

Petition  for  citation  upon  Henry  K.  Fox,  executor  of  Eliza- 
beth Young,  deceased,  executrix  of  David  Young,  deceased,  to 
file  a  supplemental  account  of  said  Elizabeth  Young  as  exec- 
utrix of  the  estate  of  David  Young,  deceased. 

From  the  record  it  appeared  that  on  January  15, 1879,  David 
Young  and  Elizabeth  Young  conveyed  a  tract  of  land  to  Charles 
E.  Johnson  for  the  consideration  of  812,000.  Mrs.  Young  in- 
sisted before  executing  the  deed,  that  she  should  be  paid  )f3,000, 
to  which  her  husband  finally  agreed.    Part  of  the  purchase 
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money  was  used  in  paying  ofiE  an  existing  mortgage ;  part  in 
paying  off  liens  for  taxes,  etc.  A  purchase  money  mortgage 
for  six  thousand  doUai-s  ($6,000).  was  made  to  David  Young; 
and  the  balance,  something  over  two  thousand  dollars  ($2,000), 
was  paid  to  David  Young  in  cash.  At  the  time  of  settlement, 
David  Young  assigned  the  mortgage  for  $6,000  to  Henrj'  K. 
Fox,  who  immediately  re-assigned  it  to  David  Young  and  Eliza- 
beth Young,  his  wife,  upon  the  following  terms :  "To  have  and 
to  hold  to  the  said  David  Young  and  Elizabeth  Young,  his  wife, 
their  heirs  and  assigns  forever  in  equal  moieties  or  one-half  parts 
as  tenants  in  common ;  that  is  to  say,  one  full  equal  moiety  or 
one-half  pait  to  the  said  David  Young,  his  heii*s,  executors  and 
assigns  and  one  full  equal  moiety  or  one-half  part  to  the  said 
Elizabeth  Young,  her  heirs,  executors  and  assigns.'* 

This  mortgage  for  $6,000  was  made  payable  in  five  years. 
David  Young  died  on  March  20,  1882.  It  was  extended  by 
Elizabeth  Young,  and  was  finally  paid  off  and  satisfied  by  her  in 
January,  1886.  David  Young  left  a  will  by  which  he  made  his 
wife  his  executrix,  and  gave  and  devised  all  of  his  property  to 
her  during  her  life  or  widowhood,  with  remainder  to  his  chil- 
dren, according  to  the  intestate  law.  Besides  his  wife,  he  left 
surviving  him  a  daughter,  Annie  Simons,  and  a  grandson,  David 
Young,  the  petitioner,  who  was  a  son  of  a  deceased  son.  At 
the  time  of  David  Young's  death,  the  grandson  was  between  six- 
teen and  seventeen  yeai-s  old,  having  been  born  December  3, 1865. 
He  testified  that  he  had  been  told  of  the  existence  of  this  mort- 
gage by  his  gi-andfather,  and  that  he  also  heard  of  it  from  his 
grandmother  in  her  lifetime.  When  David  Young  died  he  had 
on  deposit  with  his  agents  about  $700,  all  that  was  left  of  tiie 
cash  that  had  been  paid  him  for  the  property  in  January,  1879. 
It  was  proved  that  the  rest  had  been  used  by  David  Young  for 
his  personal  expenses.  His  widow,  who  was  made  executrix, 
filed  her  inventoiy  in  due  time,  which  included  the  cash  item 
of  $700  and  some  household  effects,  but  made  no  mention  of 
the  mortgage.  She  filed  her  first  and  only  account  in  January, 
1884,  in  which  she  charged  hei-self  with  the  amount  of  the  in- 
ventory and  appiuisement,  and  showed  a  net  balance  of  $229.38, 
which  was  awaided  to  her  for  life. 

The  appellant,  David  Young,  came  of  age  on  Decembers, 
1886.    His  grandmother,  Elizabeth  Young,  died  on  December  9| 
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1892,  six  years  afterward,  leaving  a  will  appointing  Henry  K. 
Fox  executor,  and  in  which  she  made  various  bequests  and  leg- 
acies. The  executor  filed  his  account  in  the  orphans*  court  in 
February,  1894 ;  whereupon  the  appellant  filed  his  petition  to 
compel  the  executor  to  file  an  account  of  Elizabeth  Young  as 
executrix  of  David  Young,  and  to  account  for  the  one  half  of 
the  moii^age  of  $6,000.  The  executor  demurred  to  this  peti- 
tion on  the  ground  that  it  was  really  a  petition  of  review,  and, 
being  such,  was  barred  by  the  lapse  of  time  since  the  confirma- 
tion of  the  account  of  Elizabeth  Young.  The  demurrer  was 
overruled  by  the  court,  and  leave  given  to  the  respondent  to 
answer. 

The  respondent,  having  filed  his  answer,  the  matter  was  refer- 
red to  an  examiner  to  take  testimony,  and,  upon  his  report  hav- 
ing been  filed,  the  matter  was  argued  upon  the  petition,  answer 
and  testimony.  In  the  court  below,  the  respondent  relied  prin- 
cipally upon  the  claim  that,  upon  the  death  of  David  Young, 
his  widow  became  entitled  to  the  whole  mortgage  by  right  of 
survivorship ;  at  the  same  time,  however,  it  was  insisted  that 
the  petitioner  had  lost  all  right  to  any  remedy  by  reason  of  his 
laches.  The  court,  in  an  opinion  by  Hanna,  P.  J.,  held  that, 
Elizabeth  Young  having  survived  her  husband,  the  whole  mort- 
gage became  vested  in  her,  and  that  neither  she  nor  her  execu- 
tor need  account  for  it. 

The  court  entered  a  decree  dismissing  the  petition.  David 
Young  appealed. 

Error  assigned  among  others  was  decree  dismissing  petition. 

W,  H.  Woodwarfjly  for  appellant — The  assignment  of  the  mort- 
gage created  an  estate  in  severalty  in  David  Young  in  one  half 
of  the  mortgage  :  Coke  on  Littleton,  187 ;  Stuckey  v.  Keefe's 
Exrs.,  26  Pa.  397 ;  Thomas  Coke,  865 ;  Neave  v.  Edwai-ds,  2 
Yeates,  462;  2  Bl.  Com.  182;  2  Cruise's  Digest,  492  ;  Preston 
on  Estates,  181 ;  2  Pi*eston  on  Abst.  41 ;  1  Preston  on  Est. 
182;  4  Kent,  868;  1  Reed's  Bl.  470;  1  Wash,  on  Real  Prop. 
426 ;  4  Kent's  Com.  363  ;  9  Am.  &  Eng.  Ency.  of  Law,  851 ; 
Diver  v.  Diver,  56  Pa.  106 ;  Gillan's  Exrs.  v.  Dixon,  65  Pa. 
396 ;  Bramberry's  Est.,  156  Pa.  628 ;  Donnelly's  Est.,  7  Co. 
Ct.  196;  McDermott  v.  French,  15  N.  J.  Eq.  80;  Buttlar  v. 
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Rosenblath,  8  Cent.  Rep.  853 ;  Fladung  v.  Rose,  58  Md.  13 ; 
Marburg  v.  Cole,  49  Md.  402;  Dias  &  Burn  v.  Glover,  1  Hoff. 
Ch.  71 ;  Meeker  v.  Wright,  76  N.  Y.  267 ;  Bertles  v.  Nunan, 
92  N.  Y.  152;  Bramberry's  Ap.,  156  Pa.  628  ;  Hicks  v.  Coch- 
ran,  4  Edwards'  Ch.  Rep.  114 ;  2  Pi-est.  on  Abst.  Tit  41 ;  act 
of  April  11,  1848,  sec.  6,  P.  L.  536 ;  act  of  April  15, 1751,  sec. 
22,  P.  L.  675 ;  act  of  April  11, 1856,  sec.  4,  P.  L.  315  ;  June  2, 
1871,  sec.  1,  P.  L.  283 ;  act  of  February  1872,  sec.  1,  P.  L.  21 ; 
act  of  April  3,  1872,  sec.  1,  P.  L.  35  ;  act  of  Mai-ch  18, 1875, 
sec.  1,  P.  L.  24 ;  act  of  May  25,  1878,  sec.  1,  P.  L.  152 ;  act  of 
April  9, 1879,  sec.  1,  P.  L.  16 ;  act  of  June  3, 1887,  sec.  1,  P. 
L.  332 ;  act  of  June  8, 1893,  P.  L.  344 ;  Taylor  v.  Birmingham, 
29  Pa.  308. 

David  Wallerstein^  Wm.  Henry  Fox  with  him,  for  appellee. — 
The  assignment  created  an  estate  by  entireties :  Lfodge  v. 
Hamilton,  2  S.  &  R.  493 ;  Donelley  Est,  37  Leg.  Int  130 ; 
Taylor  v.  Birmingham,  29  Pa.  308 ;  McKinney  v.  Hamilton, 
61  Pa.  63 ;  Johnson  v.  Hart,  6  W.  &  S.  319 ;  Robb  v.  Beaver, 
8  W.  &  S.  107 ;  Faii-chUd  v.  Chastelleux,  1  Pa.  176 ;  Slay- 
maker  V.  The  Bank,  10  Pa.  373 ;  Auman  v.  Auman,  21  Pa, 
343 ;  Stuckey  v.  Keefe's  Ex.,  26  Pa.  397 ;  Martin  v.  Jackson, 
27  Pa.  604;  Bates  v.  Seely,  46  Pa.  248;  Diver  v.  Diver,  56 
Pa.  106 ;  French  v.  Mehan,  56  Pa.  286;  McCurdy  v.  Canning, 
64  Pa.  39 ;  Gillan's  Ex.  v.  Dixon,  65  Pa.  395 ;  Holcomb  v. 
Savings  Bank,  92  Pa.  338;  Fleck  v.  Zillhaver,  117  Pa.  213; 
Bramberry's  Ap.,  166  Pa.  628. 

Appellant's  laches  defeats  his  right  to  relief. 

Opinion  by  Mr.  Justice  Williams,  March  18, 1895: 
It  appeai-s  from  the  petition  and  answer  that  David  Young 
was  in  1879  the  owner  of  .certain  real  estate  in  Philadelphia. 
He  sold  it  in  that  year  to  C.  E.  Johnson  for  twelve  thousand 
dollars  payable  one  half  in  cash  and  one  half  in  mortgage 
secured  on  the  premises.  Elizabeth  Young,  the  wife  of  David, 
refused  to  join  her  husband  in  executing  a  deed  to  the  pur- 
chaser unless  she  was  paid  three  thousand  dollars  out  of  the 
purchase  money.  Her  husband  finally  agreed  to  this,  the  deed 
was  executed  and  delivered  to  the  purchaser,  and  the  money 
and  the  mortgage  turned  over  to  Young.     But  some  four  thou- 
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sand  dollars  of  the  money  seems  to  have  been  required  to  pay 
liens  upon  the  land  sold  and  it  became  necessary  to  pay  Mrs. 
Young  out  of  the  mortgage.  In  order  to  do  this  Young  assigned 
the  mortgage  to  H.  K.  Fox«  his  attorney,  who  immediately  reas- 
signed it  to  David  Young  and  Elizabeth  Young  his  wife,  "  to 
have  and  to  hold  to  the  said  David  Young  and  Elizabeth  Young 
his  wife,  their  heirs,  assigns  forever,  in  equal  moieties  or  one 
half  parts  as  tenants  in  common ;  that  is  to  say,  one  full  equal 
moiety  or  one  half  part  unto  the  said  David  Young,  his  heirs, 
exeoutoi's  and  assigns,  and  the  other  full,  equal  moiety  or  one 
half  part  to  Elizabeth  Young,  her  heirs,  executors  and  assigns." 
Our  first  question  is  over  the  effect  of  this  assignment  by  Fox 
to  David  Young  and  Elizabeth  Young.  The  orplians*  court 
held  that  it  vested  the  title  to  the  mortgage  in  the  husband 
and  wife  as  tenants  by  the  entireties  so  that  upon  the  death  of 
either,  the  survivor  became  the  owner  in  severalty  of  tlie  entire 
mortgage.  The  general  rule  that  a  conveyance  to  husband  and 
wife  as  such  whether  they  are  described  in  the  deed  as  tenants 
in  common  or  as  joint  tenants,  vests  in  them  an  estate  as  ten- 
ants by  entireties  is  well  settled.  The  reason  of  the  rule  is 
clearly  stated  by  Blackstone  in  the  second  volume  of  his  Com- 
mentaries on  page  182  thus,  *^  If  an  estate  in  fee  be  given  to  a 
man  and  his  wife  they  are  neither  properly  joint  tenants  nor 
tenants  in  common ;  for  husband  and  wife  being  considered  as 
one  pei*sou  in  law,  they  cannot  take  the  estate  by  moieties  but 
both  are  seized  of  the  entirety,  per  tout  et  per  my ;  the  conse- 
quence of  which  is  that  neither  the  husband  nor  the  wife  can 
dispose  of  any  part  without  the  assent  of  the  other,  but  the 
whole  must  remain  to  the  survivor."  This  is  the  rule  in  this 
state.  In  Johnson  v.  Hart,  6  W.  &  S.  319,  the  conveyance 
was  in  expi'ess  words  to  the  husband  and  wife  as  tenants  in 
common,  but  we  held,  in  accordance  with  the  rule  just  stated, 
that  they  were  tenants  by  entireties.  Being  one  person  in  law 
a  conveyance  to  them  as  husband  and  wife  was  necessarily  a 
conveyance  to  the  survivor.  But  it  by  no  means  follows  that 
a  grantor  cannot  convey  to  them  as  individuals.  Nobody  ever 
doubted  that  Ihe  husband  was  competent  to  take  in  severalty ; 
and  under  recent  legislation  the  competency  of  the  wife  to 
take  and  hold  real  estate  as  her  own  is  just  as  clear  as  that  of 
the  husband.    As  to  this  subject  the  legal  unity  of  husband  and 
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wife  has  been  so  far  impaired  as  to  enable  the  wife  to  use  and 
enjoy  her  separate  estate  free  from  any  right  of  possession  or 
control  by  her  husband.  The  cases  cited  by  the  appellant  do 
not  reach  the  real  point  of  contention.  The  whole  line  of 
cases  from  Lodge  v.  Hamilton,  2  S.  &  R.  491,  down  to  Bram- 
berry's  Appeal,  156  Pa.  628,  is  fairly  within  the  rule  as  laid 
down  by  Blackstone.  Perhaps  the  most  frequently  cited  case 
is  that  of  Stuckey  v.  Keefe's  executors,  and  we  fully  approve, 
and  are  ready  in  any  proper  case  to  follow  the  doctrine  there 
stated.  It  was  restated  in  Bramberry's  Appeal,  supra,  by  our 
brother  McCollum  veiy  clearly.  He  said  in  substance  that 
words  which  in  a  conveyance  to  unmanied  persons  would  cre- 
ate a  joint  tenancy  or  a  tenancy  in  common,  would  create  where 
the  gmiitees  were  husband  and  wife,  and  they  were  so  named 
in  the  conveyance,  a  tenancy  by  the  entireties.  The  converse 
of  this  proposition  is  equally  true,  viz.,  that  where  the  deed 
would  create  neither  a  tenancy  in  common  nor  a  joint  tenancy 
in  unmarried  persons  it  will  not  create  a  tenancy  by  the  entire- 
ties though  the  grantees  may  be  described  as  husband  and 
wife.  This  is  illustrated  by  a  case  put  by  Preston  in  his  trea- 
tise on  Estates,  vol.  1,  p.  182,  as  follows:  a  lease  is  to  be  made 
to  three  persons,  to  A  for  life,  to  B  in  tail,  and  to  C,  his  wife, 
for  years.  Here  each  takes  in  severalty,  for  a  several  estate  is 
granted  to  each.  Lewis,  C.  J.,  in  commenting  on  the  case  put 
by  Preston,  said  in  Stuckey  v.  Keefe,  supra,  *'  We  do  not  see 
how  it  could  be  otherwise.  The  wife  under  her  lease  for  years 
acquired  no  interest  in  her  husband's  estate  in  tail  and  could 
have  no  claim  to  hold  it  as  survivor  in  case  of  the  death  of  the 
husband ;  and  the  husband  by  virtue  of  a  conveyance  to  him 
in  tail  acquired  no  interest  in  his  wife's  term.  The  interest 
which  each  would  acquii*e  in  the  estate  of  the  other  would  not 
be  through  the  grant  to  the  party  acquiring  it  but  would  be 
such  as  the  law  of  marriage  carves  out  of  the  estate  gpranted  to 
his  or  her  companion."  In  other  words,  the  nature  of  the 
thing  granted,  and  the  words  of  the  grant,  are  to  be  taken  into 
consideration  as  well  as  the  existence  of  the  marriage  relation 
between  the  grantees.  With  this  distinction  in  mind  let  us 
now  turn  to  the  assignment  from  Fox  to  David  and  Elizabeth 
Young,  and  see  what,  and  in  what  manner,  it  grants  to  each. 
It  transfers  the  whole  mortgage  debt  to  the  grantees,  and  in  a 
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sort  of  habendum  clause  undertakes  to  describe  the  interest 
which  each  shall  take.  It  says  they  shall  hold  in  equal  moieties 
or  one  half  parts  as  tenants  in  common.  This  shows  an  intent 
that  they  shall  not  take  by  entireties  but  as  tenants  in  common. 
But  the  assignor  seems  at  this  point  to  have  recalled  the  fact 
that  he  was  transferring,  not  real>  but  pei'sonal  property, — the 
evidence  of  a  debt,  and  he  immediately  adds  by  way  of  expla- 
nation ^^  that  is  to  say,  one  full  equal  moiety  or  half  part  to  the 
said  David  Young,  his  heirs,  executors  and  assigns,  and  the 
remaining  one  full  equal  moiety  or  half  part  thereof  to  the  said 
Elizabeth  Young,  her  heii*s,  executors,  administrators  and 
assigns."  This  was  a  grant  to  each  in  severalty.  If  David 
Young  should  die  this  assignment  in  express  words  carried  his 
half  to  his  heii^s,  personal  representatives  or  assigns  and  not  to 
his  wife  as  survivor.  If  Elizabeth  Young  had  died  before  her 
husband  her  one  half  of  this  mortgage  was  her  separate  estate, 
to  be  disposed  of  by  her  will  or  to  go  into  the  hands  of  her  per- 
sonal representative  for  disposal  under  the  intestate  laws. 
Without  explanation  by  the  grantor  the  words  firat  used  to 
describe  the  respective  interests  of  his  grantees  would  have 
given  them  a  joint  interest,  to  which  a  right  of  survivorship 
would  have  attached  by  operation  of  the  rule  relied  on  by  the 
court  below.  But  the  grantor  did  not  leave  his  intention  to 
stand  upon  words  about  whose  effect  he  evidently  felt  uncer* 
tJiin,  but  proceeded  to  put  in  other  words,  words  of  whose 
meaning  he  felt  sure,  just  what  he  intended  and  what  was 
exactly  in  accordance  with  the  undei-sttinding  of  all  the  parties. 
These  words  give  one  half  of  the  mortgage  debt  to  each  in 
severalty,  and  provide  for  the  sale  by  either  of  his  or  her  part 
without  the  assent  of  the  other,  and  in  case  no  sale  should  be 
made  carry  the  share  of  each  to  his  or  her  heirs  or  personal 
representatives.  To  hold  otherwise  would  be  to  disregard  and 
absolutely  to  subvert  the  intention  of  the  assignor,  and  the  ai^ 
rangement  under  which  the  assignment  was  made.  If  Fox  had 
executed  two  assignments,  one  to  the  wife,  her  heirs  and  assigns 
for  one  half  of  the  mortgage,  and  the  other  to  the  husband  for 
the  remiuning  half  to  hold  for  himself,  his  heirs  and  assigns  it 
is  not  likely  that  this  contention  would  ever  have  arisen.  He 
really  did  this,  but  put  both  instruments  in  the  same  paper. 
Their  effect  is  precisely  the  same  it  would  have  been  if  he  had 
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separated  them  and  executed  and  deliyered  each  bj  itself.  If 
the  intent  was  left  in  doubt  upon  the  terms  of  the  paper  instead 
of  being,  as  it  is,  quite  plain,  recourse  could  be  had  to  the  cir- 
cumstances out  of  which  the  assignment  grew  and  the  chanu> 
ter  of  the  entire  transaction  could  be  taken  into  the  account 
in  order  to  resolve  the  doubt  and  settle  the  meaning  of  the  in- 
strument :  Taylor  v.  Birmingham,  29  Pa.  306 ;  Dexter  v.  Billings, 
110  Pa.  185.  All  the  evidence  was  before  the  court  It  ap- 
peared that  the  property  belonged  to  David  Young.  His  wife 
demanded  as  the  price  of  her  joining  in  the  deed  that  she  should 
have  three  thousand  dollars  out  of  the  purchase  money.  Her 
husband  yielded  to  her  demand.  The  assignment  by  Young  to 
Fox  and  the  assignment  of  the  same  mortgage  in  equal  half 
parts  to  Young  and  to  his  wife  was  the  method  resorted  to  to 
carry  out  the  bargain  between  Young  and  his  wife  and  give  to 
her  the  three  thousand  dollars  out  of  the  purchase  money  to 
hold  as  her  separate  propei*ty  free  from  the  control  and  the 
survivorship  of  her  husband.  But  we  are  nevertheless  of  the 
opinion  that  the  decree  must  be  affirmed.  The  laches  of  the 
petitioner  were  properly  held  to  be  a  fatal  barrier  in  the  way  of 
the  relief  sought.  He  is  a  gmndson  of  David  Young  and  Eliz- 
abeth Young.  She  survived  her  husband  and  was  the  executrix 
named  in  his  will.  She  settled  her  account  as  executrix  and  it 
was  duly  confii-med.  She  survived  the  confirmation  of  her  ac- 
count more  than  eight  years.  During  about  eight  years  of  this 
time  the  petitioner  was  of  full  age.  He  neither  appealed  from  the 
decree  of  confii*mation  nor  applied  for  a  review  of  the  account. 
He  waited  till  her  death,  and  till  her  executor  is  engaged  in 
the  settlement  of  her  estate,  and  then  asks  by  this  petition  that 
her  executor  be  required  to  file  an  account  showing  the  dispo- 
sition made  by  his  grandmother  of  the  one  half  of  the  mortgage 
held  by  David  Young  under  the  assignment  by  Mr.  Fox.  This 
is  in  effect  an  attempt  to  open  by  indirection  the  decree  of  con- 
firmation made  upon  the  final  settlement  of  Elizabeth  Young 
as  executrix  of  David  Young.  That  decree  stands  unappealed 
from  and  it  cannot  now  be  disturbed  in  the  manner  attempted. 
For  this  reason  the  petition  was  rightly  dismissed  and  the 
decree  of  the  orphans'  court  is  affirmed. 
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ACTION  OR  SUIT. 

1.  Service  onfareign  Ins.  Co.    Werron  T.  Ins.  Go«»  112. 

ADMINISTRATORS. 

See  ExBCUTOBS  and  Administbatobs. 

AFFIDAVIT  OF  DEFENCE. 

1.  Contract — Insi^fflciency  cf  affidavit  cf  married  woman.  Disclaim- 
ing authority  of  husband  to  act  as  agent  and  insufficiently  alleging 
defects  in  and  set-oft  to  a  paving  bill.    Mack  Co.  T.  Toang^  267. 

2.  Contract— Sheriff's  sale— Act  of  April  22,  1856.  Plaintiff  owned 
a  lot  of  ground  which  was  about  to  be  sold  at  sheriff^s  sale.  The 
value  of  the  lot  was  in  excess  of  its  incumbrances.  Defendants,  who 
were  plaintiffs  brothera,  agreed  in  writing  to  attend  the  sale,  and  try 
and  buy  the  property,  and  if  they  bought  it  to  hold  it  for  plaintifTs 
benefit,  or  reconvey  it  to  her  upon  the  payment  of  the  amount  paid 
by  them  together  with  the  expenses.  It  was  further  agreed  that  if 
plaintiff  was  either  unable  or  unwilling  to  talce  it  back,  that  then 
defendants  should  pay  her  for  it  at  a  certain  price,  upon  which  they 
were  to  be  allowed  credit  for  the  amount  bid  at  the  sheriff's  sale,  and 
the  incumbrance  against  the  lot  not  discharged  by  the  sale.  Plaintiff 
did  not  take  back  the  lot,  but  claimed  a  balance  due  her  under  the 
contract,  and  fifteen  years  afterwards  brought  suit  to  recover  it.  De- 
fendants filed  an  affidavit  of  defence  in  which  they  denied  that  plain- 
tiff had  any  claim,  and  averred  that  she  had  never  made  any  claim 
upon  them  until  shortly  before  suit  was  brought,  and  that  plaintiff 
had  aclcnowledged  that  she  had  been  fully  settled  with  by  defendants. 
The  affidavit  of  defence  did  not  refer  to  the  act  of  April  22,  1856, 
P.  L.  532.  Beldj  that  a  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence  was  properly  discharged.    Wilson  T*  Bondy  273. 

8.  Mortgage— Affidavit  by  terre  tenant  of  timber.  When  sufficient  in 
averment  of  Icnowledge  and  consent  by  plaintiff  regarding  sale  of 
timber.    Bank  T.  Borden^  177. 

4.  Parties — Partnership.  In  an  action  to  recover  the  price  of  coal, 
against  defendant  and  twenty-eight  other  persons  **  now  or  late  doing 
business  as  the  Central  Coal  Dealers'  Association,"  an  affidavit  of  de- 
fence is  sufficient  which  avers  that  defendant  was  not  a  member  of 
the  association  during  the  period  within  which  the  coal  was  sold  and 
delivered,  and  that  this  fact  was  Icnown  to  one  of  the  plaintiffs.  Blioads 
A  Sknster  r.  Fitspatrick,  294. 

5.  Svffleiency  of.  In  suit  on  mortgage  an  affidavit  is  sufficient  which 
alleges  *'no  consideration"  and  that  mortgage  was  delivered  to  be 
held  in  escrow.    Morgan  t.  Morgan^  450. 

6.  8^J||lciencyStatement—Procedure^  (7.  P.    Where  plaintiff's  state- 
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AFFIDAVIT  OF  DEFENCE— continued. 

ment  sets  out  a  cause  of  action  founded  upon  a  number  of  papers,  and 
upon  numerous  facts  in  pais  extrinsic  to  the  papers,  and  upon  alleged 
violations  of  contract  stipulations,  an  affidavit  of  defence  denying  all 
liability  under  the  papers,  and  all  violation  of  contract  stipulations, 
and  alleging  violations  of  contract  obligations  by  the  plaintiff,  is  suffi- 
cient to  prevent  Judgment.    Hostetter  r*  Aid  Society^  636. 

7.  S^glciency  qf.  Warranty  on  a  sale  being  set  up.  Baigll  T« 
MItclieU,  5T7. 

8.  Sufficiency  qf.  When  alleging  fraud  and  false  representation,  as 
working  a  rescission.    Kline  T*  Sadtky  563. 

9.  When  required.  Where  defendant  is  sued  as  a  surety,  and  the 
statement  set  forth  the  cause  of  action,  and  has  attached  thereto  a 
copy  of  the  agreement  sued  on,  and  a  copy  of  the  book  entries  of  the 
plaintiff  showing  the  indebtedness  of  the  principal,  the  defendant 
must  file  a  sufficient  affidavit  of  defence  to  prevent  Judgment  B.  R* 
T.  SnowdOHy  236. 

AGENCY. 

See  Pbincipal  and  Aobht. 

AMENDMENT. 

1.  Becord,  Adding  assignee  for  creditors,  permitted.  Felts  T« 
Dearen,  640. 

APPEALS. 

1.  For  delay.  Penalty  imposed  by  Supreme  Court  under  act  May  25, 
1874,  P.  L.  227.    Pennypteker  r.  Dear,  284. 

ARBITRATION. 

Suit  on  award — Building  contract  Where  a  building  contract  pro- 
vides that  two  arbitrators  named  therein  shall  determine  all  questions 
arising  under  the  contract,  and  that  no  action  shall  be  sustained  by 
either  party  until  the  arbitrators  shall  have  certified  that  there  is  a 
cause  of  action,  one  of  the  parties,  who  has  been  properly  notified  of 
the  time  and  place  of  meeting  of  the  arbitrators  to  hear  and  consider 
matters  in  dispute,  cannot,  after  failing  to  appear  before  the  arbitra- 
tors, raise  questions  which  he  might  have  presented  to  the  arbitrators, 
or  re-open,  in  an  action  on  the  award,  questions  upon  which  they 
were  authorized  to  pass,  and  did  in  fact  determine  in  making  up  their 
award.    Cfowen  r.  Pieneiiy  258. 

ASSIGNMENT  FOR  CREDITORS. 

1.  Practice,  C.  P. — Amendment  qf  record.    Felty  T.  BeaTeSy  640. 

2.  Trust — Act  qf  April  17, 1843.  Certain  creditors  of  an  insolvent 
placed  their  claims  in  the  hands  of  an  attorney  at  law  to  collect  and 
adjust.  He  took  from  the  debtor  judgment  notes  payable  to  himself 
as  trustee  for  his  clients.  Subsequentiy  the  debtor  made  an  assign- 
ment to  him,  as  **  trustee  of  our  preferred  judgment  creditors,"  of  the 
debtor's  book  accounts,  with  power  to  collect  the  same,  pay  the  debts 
of  the  Judgment  creditors,  and  return  the  balance  to  tiie  debtor. 
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About  an  hour  after  this  special  assignment,  the  debtor  made  a  gen- 
eral assignment  for  the  benefit  of  creditors.  Held,  that  under  the  act 
of  April  17,  1843,  P.  L.  273,  the  assignment  to  the  attorney  enured  to 
the  benefit  of  all  the  creditors  of  the  debtor. 

In  the  above  case  an  agreement  was  entered  into  between  the  sher- 
iff who  had  levied  upon  the  property  under  the  confessed  judgments, 
the  general  assignee,  and  the  attorney  of  the  Judgment  creditors,  by 
which  the  sheriff  delivered  the  personal  property  levied  upon  to  the 
general  assignee  who  was  to  sell,  and  pay  the  proceeds  to  the  sheriff 
to  be  applied  to  the  executions.  The  attorney  or  special  assignee 
authorized  the  general  assignee  to  collect  the  book  accounts  and  pay 
the  proceeds  to  the  attorney  until  the  judgments  should  be  satisfied. 
The  general  assignee  administered  upon  the  entire  property  and 
brought  the  whole  proceeds  into  his  account  Held,  that  each  of  the 
funds  must  bear  its  own  burden  of  the  expense  of  adminlsti*ation« 
Diekson  <fe  Co.'s  Assigned  Est.,  134. 

3.  Tax  lien  exists,  as  first  lien,  against  common  creditors.  Good- 
win's Gas  Stove  Co.'8  Assigned  Est.,  296. 

ATTACHMENT  EXECUTION. 

1.  Attachable  interest— Mortgage  as  eecurity  for  debt.  Mortgage 
papers  deposited  as  security  for  a  debt  cannot  be  attached  by  the 
Judgment  creditors  of  the  owner  of  the  mortgage  in  the  hands  of  the 
person  with  whom  the  papers  have  been  deposited.  The  mortgage  is 
a  mere  chose  in  action,  and  can  only  be  attached  by  bringing  in  the 
mortgagor  as  garnishee. 

The  defendant's  debtor,  and  not  the  person  who  holds  the  evidence 
of  indebtedness,  must  be  the  garnishee.    Taylor  v«  Hney^  518. 

2.  Betained  percentage  of  a  building  conti'aot,  when  same  not  sub- 
ject to  attachment    Forelto  Co.  r.  Malbne^  289. 

ATTORNEY  AND  CLIENT. 

1.  Privileged  communication.  Report  of  railroad  freight  agent,  in- 
tended for  instruction  of  counsel,  is  a  privileged  communication. 
Davenport  Co.  v.  Pa.  B.  B.,  480. 

BAILMENT. 

1.  Conditional  sale  distinguished  from.  The  court  will  consider  the 
essential  character  and  not  the  name  which  the  parties  may  have  given 
to  a  contract    Ott  v.  Sweatman^  217. 

2.  Installment  contract.  When  held  to  be  sale  and  not  bailment 
Peddling  clocks.    Com.  v.  Harmell^  89. 

BANES  AND  BANKING. 

1.  Clearing  house,  right  qf— Promissory,  note.  Clearing  Hoose  v. 
Keeler,  456. 

2.  Trusts  and  trustees—Mingling  of  trust  funds  with  general  deposits. 
Where  money  received  by  a  bank  as  trustee  is  not  kept  distinct  nor 
invested  in  any  specific  way,  but  is  mingled  with  the  general  mass  of 
money  on  deposit  and  used  in  the  general  banking  business,  and  there 
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is  no  means  of  tracing  or  ascertaining  its  identity  in  any  form  or  spe- 
cies of  property,  the  cestui  que  trust  is  not  entitled  to  a  preference 
over  general  creditors  in  a  distribution  of  the  assigned  estate  of  the 
bank.    Carmany's  Appeal^  622. 

BILL  OF  LADD^G. 

1.  Stipulations  against  public  policu  void.    Willoek  r.  Pa*  B.  R.^  184. 

BOROUGHS. 

1.  Election  qfburgess^Repealqf  statutes.  The  general  act  of  May  28, 
18d8,  P.  L.  118,  relating  to  the  election  of  burgesses,  repeals  the  special 
act  of  Feb.  27, 1851,  P.  L.  115,  regulating  the  election  of  burgess  of 
the  borough  of  Bridgeport,  in  Hontgomery  county.  Com.  ▼.  Branghler 
A  Weir,  165  Pa.  284,  applied.    Com.  T.  Schneipp^  401. 

2.  Incorporation  qf  boroughs — Farmland,  The  question  of  necessity 
or  expediency  of  incorporating  a  village  and  adjacent  territory  into  a 
borough,  does  not  depend  so  much  upon  the  will  of  a  majority  of  the 
freeholders  residing  outside  the  limits  of  the  proposed  borough,  or 
upon  the  unanimous  consent  of  those  residing  within  the  proposed 
lines,  as  it  does  upon  the  fact  that  the  advantages  to  the  whole  people, 
as  a  community,  will  overbalance  the  disadvantages. 

The  mere  fact  that  lands  are  used  for  farm  purposes,  even  though 
exclusively  so  used,  is  no  reason  why  they  should  not  be  included 
within  the  limits  of  a  borough.    Prospect  Park  Borough^  502. 

BROKER. 

1.  Commissions — Sale — Principal  and  agent.  Where  a  broker  pro- 
cures a  customer  for  goods,  and  the  seller  accepts  the  customer  as  a 
purchaser,  receives  his  order  and  xmdertakes  to  execute  it,  the  broker 
has  earned  his  commission,  and  is  entitled  to  recover  it. 
'  In  such  a  case  where  the  purchaser  refuses  to  receive  the  goods,  al- 
leging that  they  were  not  properly  made,  the  seller  cannot  relieve  him- 
self of  liability  to  the  broker  for  the  commission  by  saying  that  the 
commission  was  not  to  be  paid  until  the  goods  were  delivered  and  paid 
for. 

If  the  goods  were  properly  made,  the  seller  could  compel  the  pur- 
chaser to  pay  for  them ;  if  they  wei-e  not  properly  made  he  could 
recover  nothing  from  the  purchaser.  The  broker  had  no  concern  with 
either  of  these  questions.    Bestein  T*  MeCadden^  340. 

CARRIER. 

See  RAHiBOADS. 

CASE  STATED. 

1.  Necessary  aterments.    Phila*  r.  Soliofleld»  889. 

CERTIORARL 

1.  Election  lavh^Btidence,  Duty  of  Supreme  Court  on  review,  is  to 
see  that  the  successive  steps  are  token  in  accordance  with  law;  with 
the  conclusion  of  the  court  below  the  Supreme  Court  has  no  conoem. 
Witman  r.  Bamsayi  642. 
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CHANGE  OP  GRADE. 
See  KoAD  Law. 

CLEARING  HOUSE. 

1.  Banks  and  banking^Promitaory  notes.  Certain  banks  constitut- 
ing a  clearing  house  association  placed  in  the  hands  of  the  clearing 
house  committee  moneys  and  securities  pledged  (1)  for  the  payment  of 
daily  balances;  and  (2)  **  for  other  indebtedness  due  to  members  of  the 
association."  One  of  defendant's  notes  was  pledged  by  his  bank  with 
the  clearing  house  committee.  The  bank  had  received  aid  from  the 
committee  in  excess  of  the  amount  of  its  securities  deposited  to  pro- 
vide for  daily  balances,  and  to  secure  this,  additional  securities  had 
been  deposited.  Subsequently  the  bank  failed,  and  the  current  daily 
balance  was  paid  out  of  the  proceeds  of  the  securities  deposited  for 
that  purpose,  leaving  a  surplus  remaining.  The  additional  securities 
were  insufficient  to  pay  the  additional  loan.  Defendant's  note  was 
among  the  securities  deposited  to  secure  the  daily  balance.  Held,  that 
the  clearing  house  committee  held  the  note  for  value,  and  could  apply 
it  toward  the  payment  of  the  additional  loan,  and  that  defendant  had 
no  right  to  set  off  against  the  note  the  amount  which  his  bank  owed 
him  as  a  depositor.    Clearing  House  r.  Keeler,  456. 

CODICIL. 

See  Wnx. 

COMMISSIONS. 

1.  Broker  commisslona  earned  toTten  customer  accepted.  Bestein  T* 
MeCaddeiiy  340. 

COMMOM  CARRIER. 

1.  Bill  cf  lading — Stipulation  for  insurance — Public  policy— Release 
of  liability  for  negligence,  A  common  carrier  cannot  stipulate  for  a 
release  from  the  consequences  of  his  own  negligence  or  fraud. 

A  stipulation  in  a  bill  of  lading  that  is  intended  to  protect  a  common 
carrier  in  the  violation  of  his  contract  as  a  carrier,  and  in  disregarding 
a  settled  rule  of  public  policy,  will  not  be  sustained. 

A  clause  in  a  bill  of  lading  is  void,  as  against  public  policy,  which 
stipulates  that  the  owner,  shipper  and  consignee  severally  shall  cause 
the  goods  to  be  fully  and  sufficiently  insured  and  shall  look  for  com- 
pensation therefor  only  to  said  insurance,  and  in  case  of  loss  the  car- 
rier shall  have  the  benefit  of  such  insurance,  if  such  loss  ''shall  occur 
from  any  cause  which  shall  be  held  to  render  this  line  or  any  of  its 
agents  liable  therefor." 

In  such  a  case  where  the  shipper  fails  to  insure,  and  the  goods  are 
lost  by  the  negligence  of  the  carrier,  the  shipper  may  recover  the 
amount  of  the  loss.    Willock  T.  Pa.  B.  B.»  184. 

2.  lyectment  of  passenger  from  street  car — Measure  of  damage. 
Laird  r.  Traetion  Co.,  4. 

CONSTITUTIONAL  LAW. 

1.  Fire  Insurance — Standard  policy — Delegation  (^  power.    Act  of 

Vol.  clxvi — 42 
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CONSTITUTIONAL  LAW— continued. 

April  16,  1891,  P.  L.  22,  directing  the  insurance  commissioner  to  pre- 
scribe a  standard  policy  of  insurance  and  forbidding  the  use  of  any 
other,  is  unconstitutional,  inasmuch  as  it  involves  an  uoauthoriced 
delegation  of  legislative  power.  It  seems  however  that  the  legislature 
may  itself  prescribe  a  form  of  contract  of  insurance.  O'NeU  r*  Ib8« 
Co.,  72. 

2.  Interstate  commerce — PeddUng  clocks—Act  Feb,  6, 1830.  The  act 
of  Feb.  6, 1830,  P.  L.  39,  forbidding  the  peddling  of  clocks  without  a 
license,  does  not  interfere  with  interstate  commerce,  and  is  not  in  vio- 
lation of  the  Constitution  of  the  United  States. 

Clocks  may  be  sent  into  this  state  in  manufacturers'  packages,  and 
may  be  sold  in  the  same  packages,  under  the  authori^  of  the  inter- 
state commerce  clause  of  the  constitution;  but,  once  in  this  state  and 
the  package  opened  by  the  consignee,  the  disposition  of  the  separate 
articles  at  retail  is  infra-state  ti*affic  and  subject  to  the  police  regpcila- 
tions  that  experience  may  show  to  be  necessary  for  the  protection  of 
citizens  in  the  comfort  of  their  homes  and  the  enjoyment  of  their 
property.    By  Mb.  Justice  Williams.    Com*  j.  Harmely  89. 

3.  Title  qf  act-^Claee  legislation.  The  act  of  May  5,  1876,  P.  L.  124, 
entitied  **  An  act  providing  for  the  classification  of  real  estate  for  the 
purpose  of  taxation,  and  for  the  appointment  of  assessors  in  cities  of 
the  second  class,*'  is  constitutional,  the  subject  of  the  act  being  suf- 
ficiently expressed  in  the  title  and  it  being  a  proper  one  for  class  leg- 
islation.   Bruce  r.  Pittsburg,  152. 

4.  Title  of  act— Recorders'  fees— Act  qf  June  24,  1885.  The  act  of 
June  24,  1885,  P.  L.  160,  entitied  ''An  act  to  perfect  the  records  of 
deeds,  mortgages  and  other  instruments  in  certain  cases,' '  violates 
sec.  3,  art  IIL  of  the  constitution  which  provides  that  ''no  bill  except 
general  appropriation  bills  shall  be  passed  containing  more  than  one 
subject  which  shall  be  clearly  expressed  in  its  titie.*' 

There  is  nothing  in  the  titie  of  the  act  to  give  notice  or  warning  to 
the  taxpayers  of  the  different  counties  of  the  state  that  the  recorder's 
fees  given  in  the  act  were  imposed  upon  them.  GaekeHbaeli  T«  Le- 
high Co.,  448. 

CONSTITUTION  OF  PENNSYLVANIA, 

1.  Art  III,  §  S— Recorder' s fees— Act  qflS86,  uncanstitHiioncO,  Gack- 
eubach  r.  Lehigh  Co^  ^^^ 

2.  Art.  TL  §8 — Damages  for  change  of  grade,  Bidderew  T« 
Phila.,241. 

3.  Art,  IX,  %^— Municipal  debt.    Brace  T.  Pittsborg,  152. 

4.  Art,  XVI,  §  8,  is  not  violated  by  act  of  May  16, 1891,  §  12,  P.  L.  80, 
providing  that  no  damages  shall  be  recorded  for  buildings  constructed 
within  the  lines  of  located  streets.  The  act  is  merely  declaratory  of 
the  common  law  as  recognized  in  Forbes  St,  70  Pa.  125.  Bash  T« 
MeKeesporty  57. 

5.  Art,  XVI,  %^—Road  law— Change  cf  grade.  Lewis  T.  Barbj 
Boro.5  613. 


Digitized  by  VjOOQ IC 


INDEX.  659 

CONTRACT. 

1.  Affldavit  nf  d^enee,  sufidencf  (jf^  in  a  suit  on  alleged  contract  to 
buy  in  property  at  BherifTs  sale  for  plaintiffs  benefit.  Wilson  r. 
Bond,  273. 

2.  Agreement  not  to  levy — EstoppeL  Where  some  of  the  goods  of 
an  insolveut  debtor  are  sold  at  sheriffs  sale  and  bought  in  by  certain 
of  his  creditors  who  form  a  company  to  resell  them,  and  the  presi- 
dent of  the  new  company  agrees  that  other  goods  of  the  debtor 
pledged  to  another  creditor  shall  be  stored  in  the  new  company's 
store,  and  shall  not  be  levied  upon,  another  creditor  corporation  of 
which  the  president  of  the  new  company  is  also  president,  cannot  levy 
upon  such  goods  so  as  to  defeat  the  rights  of  the  creditor  to  whom 
they  were  pledged.    BaHk  r.  Bieyele  Co.9  554. 

8.  Arbitration^  agreement  to  submit  to.  Where  parties  to  an  execu- 
tory contract  agree  that  all  disputes,  arising  in  relation  thereto,  shall  be 
first  submitted  to  the  arbitrament  of  one  or  more  persons  named,  they 
are  bound  by  the  terms  of  the  submission,  and  cannot  seek  redress 
elsewhere  until  the  person  or  persons  so  chosen  have  been  discharged 
by  having  made  an  award,  or  otherwise.    Cfowen  T«  Pieneiiy  258. 

4.  Breach  qf-^Bale — Measure  qf  damage  for  failure  to  deliver  goods, 
ThelM  T.  Weiss,  0. 

5.  Building  cofUract^Retained  pereentages-^AUachment  execution. 
Where  a  building  contract  provides  that  the  retained  percentages  shall 
not  be  paid  until  the  contract  shall  have  been  completed  according  to 
the  specifications,  and  it  appears  that,  before  the  contract  was  com- 
pleted, the  contractors  abandoned  the  work,  and  the  owners  paid  all 
the  subsequent  wages  and  supply-bills  for  the  completion  of  the  work, 
under  the  supervision  of  one  of  the  contractors,  an  attachment  execu- 
tion will  not  lie  on  the  part  of  a  Judgment  creditor  of  the  contractors 
to  recover  from  the  owners  the  retained  percentages.  Foreite  Co.  t. 
Ma]oiie,289. 

6.  Common  carrier— Bill  af  lading.  Stipulation  for  insurance  and 
release  of  liability  for  negligence  void  as  against  public  policy.  Wil- 
lock  T.  Pa.  B.  B.,  184. 

7.  Conditional  sale  distinguished  from  bailment  The  court  will 
look  at  the  essential  nature  of  and  not  at  the  name  which  the  pai'ties 
may  have  given  to  the  contract    Ott  T«  SweetmaBy  217. 

8.  Construction  qf  contract.  Plaintiff  had  a  contract  with  the  World^s 
Fair  Steamship  Supply  Company,  entitling  him  to  sell  soda  water  on 
the  boats  and  docks  of  the  company,  for  which  he  agreed  to  pay  the 
company,  at  the  close  of  each  day's  sales,  fifty  per  cent  of  the  gross 
receipts  of  such  sales,  and  a  further  sum  of  ten  per  cent  of  each  day's 
sales  at  the  close  of  each  day  until  the  total  percentage  thus  paid 
should  amount  to  $5,000.  He  transferred  this  contract  to  Dilworth  & 
Company,  who  **  agreed  to  pay  over  to  the  World's  Fair  Steamship 
Company,  at  the  close  of  each  day,  sixty  per  cent  of  the  gross  receipts 
from  all  sales  of  soda  water  or  other  soft  drinks  that  they  shall  have 
made  during  each  day,  until  the  total  percentage  paid  said  World's 
Fair  Steamship  Supply  Company  shall  amount  to  $5,000,  and  there- 
after they  shall  pay  to  the  said  World's  Fair  Steamship  Supply  Com- 
pany fifty  per  cent  of  said  gross  receipts,  and  to  pay  to  the  first  party 
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(plaintiff)  at  the  close  of  each  day  twelve  and  one  half  per  oent  of 
said  gross  receipts  for  such  day.'*  Held,  that  plaintiff  was  entiUed  to 
twelve  and  one  half  per  cent  of  the  gross  receipts  for  each  day  from 
the  beginning  of  the  contract,  and  not  merely  from  the  time  when  the 
sixty  per  cent  payments  had  reached  the  amount  of  five  thousand 
dollars.    Matchette  r.  Colboni»  266. 

0.  Evidence — Question  for  Jury,  In  an  action  by  a  sister  against  a 
brother  for  board,  where  the  evidence  for  plaintiff,  although  contra- 
dicted, tends  to  show  that  plaintiff  and  defendant  lived  with  their 
Bisters  in  a  house  left  by  their  parents  as  a  common  home,  and  that  it 
was  understood  among  all  parties  that  an  agreement  for  board,  so  for 
as  it  related  to  defendant,  would  be  fully  complied  with  by  the  per- 
formance of  services  about  the  house,  and  that  he  fully  performed 
the  services,  the  case  is  for  the  jury,  and  a  verdict  and  judgment  for 
defendant  will  be  sustained.    Stafford  r.  Derereox,  277. 

10.  Foreign  attachment—Pending  gui^—Stockholder.  fidelity  Go. 
T*  Commonwealtli  Co.»  558. 

11.  Guaranty — Implied  conditiona—Due  diUgenee,  Defendant  by 
indorsement  on  a  judgment  note  guaranteed  ^Hhe  payment  of  the 
within  judgment  note  and  all  moneys  due  and  to  become  due  thereon 
if  the  same  cannot  be  recovered  out  of  the  property  purchased  of 
Robert  Service's  estate  by  said  Howell  McNair  by  deed  this  day  deliv- 
ered." Held,  that  the  guaranty  was  a  special  and  not  a  general  guar- 
anty, and  that  plaintiff,  by  forthwith  entering  judgment  on  the  note, 
and  thus  acquiring  a  lien  on  the  real  estate  mentioned  in  the  guaranty, 
and  then  keeping  that  lien  continuously  alive,  did  all  that  in  good  faith 
she  was  bound  to  do  under  the  special  terms  of  the  contract.  BiteUe 
T.  Walker,  604. 

12.  Municipalitiea — Water  company — Evidence — Conduct  cf  parties, 
A  city  agreed  with  a  water  company  not  to  extend  the  municipal  water 
pipes  in  the  portion  of  the  city  lying  on  the  south  side  of  a  river,  in 
consideration  of  the  water  company  making  its  assessments  of  aU 
water  rents  in  the  stipulated  territory  at  rates  not  higher  than  those 
in  each  class  of  water  rents  assessed  by  the  city  in  the  wards  north  of 
the  river.  The  contract  further  provided  that  the  city  should  furnish 
water  to  her  own  mains,  then  laid  or  being  laid  on  the  south  side  of 
the  river,  for  the  purpose  of  supplying  the  fire-plugs  and  washing  the 
streets  along  the  lines  of  said  mains,  and  that  the  water  company 
shoiUd  supply  all  the  other  fire-plugs  then  or  thereafter  put  in  by  the 
city  without  any  charge.  The  city  did  not  assess  a  water  tax  upon 
public  schoolhouses  on  the  north  side  of  the  river.  Held,  that  the 
school  districts  on  the  south  side  were  not  exempt  from  liability  to 
the  water  company  for  water  supplied  to  schoolhouses. 

In  such  a  case  the  specification  of  a  limited  class  of  exemptions, 
such  as  fire-plugs,  shows  conclusively  that  the  subject  of  exemptions 
was  considered  by  the  parties,  and  that  no  other  class  than  fire-plngs 
was  to  be  exempt. 

The  fact  that  at  the  time  the  contract  was  made  the  water  company 
was  charging  schoolhouses,  raises  a  presumption  that  if  exemption  of 
schoolhouses  had  been  intended,  if  would  have  been  provided  for  at 
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in  the  case  of  fire-plags.    St.  CUdr  Sehool  Dist.  T«  Monougahela 
Water  Co.»  81. 

13.  PartnerMp — Agreement  in  writinff—Act  cf  1870.  Where  A. 
loans  to  B.  money  and  there  is  an  agreement  in  writing  that  A.  shall 
receive  a  percentage  of  the  profits  of  B.'s  business  and  there  is  also  an 
oral  agreement  that  A.  shall  receive  interest  on  the  loan,  there  is  not 
a  sufficient  compliance  with  the  act  of  April  6, 1870,  as  the  entire  con- 
tract is  not  in  writing,  and  the  lender  duly  receives  a  share  of  profits 
in  lieu  of  interest,  and  A.  becomes  liable  as  a  general  partner  in  B.'s 
business.    Wessels  y.  Weiss^  40a 

14.  PatenU—ReisBoe — Swrrender,  Where  one  of  two  owners  of  a 
patent  has  agreed  to  pay  half  of  the  profits  of  the  manufacture  of  the 
invention  to  his  co-owner,  and  the  two  owners  apply  for  a  re-issue  of 
the  patent,  the  fact  that  the  re-issue  is  refused  does  not  affect  the 
agreement  between  the  parties.    Gulp  T*  Alleiiy  286. 

15.  Principal  and  agent — Affidavit  cf  d^enee.  In  an  action  against 
a  married  woman  to  recover  the  cost  of  paving  a  footway,  plaintiffs 
averred  that  the  contract  was  made  with  defendant's  husband,  and 
that  defendant  had  authorized  her  husband  to  make  the  contract. 
Defendant  in  her  affidavit  of  defense  averred  that  she  had  never  em- 
ployed or  authorized  any  person  to  employ  plaintiff  to  do  a  certain 
item  of  work  for  which  payment  was  claimed  in  plaintiff's  statement; 
that  the  work  was  not  done  in  a  proper  way  nor  in  accordance  with  the 
directions;  that  plaintiffs  in  doing  Uie  work  did  more  than  twenty  per 
cent  more  work  than  they  were  ordered  and  employed  to  do,  which 
was  unnecessary,  and  for  which  defendant  claims  a  credit  herein;  that 
a  part  of  the  work  done  was  not  in  accordance  with  the  proper  grade 
of  the  city  regulations,  and  would  have  to  be  taken  up  and  relaid; 
that  defendant  was  entitled  to  set  off  the  cost  of  relaying  the  pave- 
ment. Defendant  did  not  give  any  figures  to  fix  the  amount  claimed. 
Eeldj  that  the  affidavit  of  defence  was  insufficient  to  prevent  judg- 
ment.   Maek  t*  Tovng^  267. 

16.  Beatraintof  trade — "JJair  gooda*^  huHnese,  By  an  agreement 
in  writing  defendant  and  wife  sold  to  plaintiffs  all  the  **  stocks,  fix- 
tures, merchandise  and  goodwill  now  owned  and  conducted"  at  a 
certain  store  **  in  the  hair  goods  business  and  all  the  branches  thereto 
appertaining."  Defendants  further  covenanted  not  to  engage  in  the 
said  business  of  *'  hair  dealing,  or  any  of  the  branches  thereof,  sold  as 
aforesaid,  within  eight  squares  of  said  place  of  business."  Defendant 
subsequently  opened  a  hair  dressing  establishment  witliin  two  squares 
of  their  former  store.  There  was  evidence  that,  at  the  time  the  con- 
tract was  made,  the  business  of  a  retail  artificial  hair  store  included 
ladies'  hair  dressing  and  hair  cutting.  There  was  also  evidence,  and 
the  master  so  found,  that  hair  dressing  was  a  part  of  the  business  of  the 
shop  which  was  sold  to  plaintiff.  The  master  found  that  the  business 
was  really  owned  by  the  husband,  and  that  the  wife  was  merely  his 
agent.  Held^  that  defendants  should  be  restrained  by  injunction  from 
conducting  the  business  of  ladies'  hair  dressing  in  the  new  shop  which 
they  had  opened.    Patterson  t.  01a88Hdre»  230. 

17.  Setrqff,  An  executory  agreement  cannot  bo  set  off  against  a  due - 
MIL    Becker's  Est*!  313. 
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18.  iSet-ojf— Jfunicipol  lien^Paving— Parol  enidencB — Umry,  An 
agreement  in  writing  set  forth  that  one  of  the  parties  had  a  contract 
to  paye  a  street,  and  was  desiroiU  of  borrowing  money  from  the  other 
party  so  as  to  complete  the  contract.  The  agreement  farther  provided 
for  an  allowance  to  the  lender  of  ten  per  cent  upon  all  bills  that  he 
might  have  to  pay,  by  reason  of  his  being  the  owner  of  real  estate 
upon  the  line  of  the  street,  to  the  extent  of  the  amount  borrowed. 
There  was  no  provision  in  the  agreement  as  to  how  or  when  tiie 
amount  borrowed  should  be  repaid.  After  the  paving  was  done  a 
municipal  lien  was  filed  against  the  property  of  the  lender.  Held, 
that  the  lender  could  show  by  parol  evidence  that  the  agreement  be- 
tween him  and  the  contractor  was  that  the  amount  borrowed  should 
go  as  against  the  claim  of  the  contractor  for  paving. 

In  the  above  case,  as  no  time  was  set  for  the  repayment  of  the 
money,  the  deduction  of  ten  per  cent  was  not  usurious.  O^Rourke  T* 
Kelly,  207. 

19.  Use  cf  streetSquity^Fraud— Evidence.  PlaintifC  and  defend- 
ants, who  were  all  the  parties  entitled  to  the  use  of  a  private  street, 
agreed  to  close  up  and  vacate  the  street.  Defendants,  in  consideration 
of  plaintiffs  Joining  in  the  agreement,  and  for  the  mutual  use  and 
accommodation  of  all  the  parties  to  the  agreement,  agree  to  lay  oat 
two  streets  on  their  own  land.  One  of  the  streets  was  described  as 
running  to  the  line  of  ground  of  plaintiff.  Defendant  executed  a  deed 
of  dedication  of  the  streets  to  the  city.  The  streets  were  at  right 
angles  with  each  other,  and  one  of  them  projected  beyond  the  otiier 
for  a  distance  sufficient  to  reach  plaintiff^ s  line,  forming  a  cul  de  ssc 
This  blind  end  of  the  street  was  not  placed  upon  the  city's  plans. 
Defendants  erected  a  fence  at  the  intersection  of  the  street,  cutting  off 
the  blind  end,  and  depriving  plaintiff  of  an  exit  from  his  property 
through  the  blind  end  of  the  street  On  a  bill  in  equity  to  compel  the 
removal  of  the  fence,  the  master  found  that  no  fraud  had  been  prac- 
ticed upon  defendants  by  plaintiff,  although  plaintiff  drew  the  agree- 
ment and  was  at  the  time  the  attorney  and  agent  of  the  defendants. 
Held  that  under  the  agreement  plaintiff  had  a  right  to  the  use  of  the 
blind  end  of  the  street.    Willdnsoii  T.  Snplee,  815. 

CONTRIBUTORY  NEGLIGENCE. 
See  NsGLiOBNCB. 

CORPORATION. 

1 .  Quo  w arranto — Lie  pendens— Ouster.    Com.  T.  Order  of  Splon,  33. 

2.  Taxation — Valuation  qf  capital  stock — Act  1891.  Com*  T«  By*f 
463. 

COSTS. 

1.  JEljectment.  When  a  cap.  ad.  sat  will  not  lie  against  a  tenant  to 
collect  costs.    Lang  r.  Finchy  265. 

2.  Equity.  Reconveyance  having  been  decreed  by  reason  of  fidlure 
of  consideration  and  undue  influence  a  court  of  equity  will  not  impose 
a  part  of  the  costs  on  plaintiff.    Unmh  r*  LnkenSf  324. 
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3.  Witness  fees^Chester  county ,  Witnesses  who  reside  in  the  county 
town  of  West  Chester  are  entitled  to  receive  one  dollar  per  day  for 
attendance  at  court  in  Chester  county.    Bradley  T.  Yemon,  603. 

CRIMINAL  LAW. 

1.  Felonious  entry— Indictment — Information — Pleading  and  prac- 
tice. Under  the  act  of  April  22,  1863,  §  2,  P.  L.  531,  it  is  not  necessary 
to  state,  in  an  indictment  for  entering  a  dwelling  house  with  feloni- 
ous intent,  whether  the  offence  was  committed  in  the  night  time  or 
in  the  day  time. 

An  indictment  charged  that  the  defendants  '*  willfully  and  feloni- 
ously did  hreak  and  enter  the  dwelling  house  of  M.  J.  Baker,  there 
situate,  with  intent  the  goods,  chattels  and  property  of  M.  J.  Baker, 
in  the  said  dwelling  house  then  and  there  being,  then  and  there  feloni- 
ously to  steal,  take  and  carry  away,^^  and  "  did  then  and  there  the 
-  goods,  chattels  and  property  above  mentioned  in  the  said  dwelling 
house,  feloniously  steal,  take  and  carry  away.^*  Held,  (1)  tliat  the 
indictment  did  not  charge  the  crime  of  burglary  at  common  law,  as  it 
did  not  show  that  the  felonious  breaking  was  done  at  night;  (2)  that 
the  indictment  was  good  under  the  act  of  April  22, 1863,  P.  L.  531; 
(3)  that  the  fact  that  the  commission  of  the  felony  intended  was  also 
charged  in  the  count,  did  not  vitiate  the  count;  (4)  that  it  was  a  good 
count  for  larceny;  (6)  that  the  use  of  the  word  **  feloniously  "  instead 
of  the  word  ^*  maliciously  "  was  not  fatal  to  the  count. 

In  the  above  case  tlie  second  count  of  the  indictment  charged  that 
the  defendants  '*did  willfully  and  maliciously  break,  injure  and 
destroy  a  certain  window,"  in  the  dwelling  house  of  M.  J.  Baker. 
Heldy  that  there  was  no  misjoinder  of  counts,  since  the  matters 
charged  in  the  second  were  a  part  of  the  affairs  to  which  the  first 
related. 

The  fact  that  the  information  upon  which  an  indictment  is  based 
does  not  contain  as  full  and  specific  a  statement  of  the  offence  as  the 
indictment,  furnishes  no  ground  for  quashing  the  indictment.  Com. 
T.  CarsoBy  179. 

2.  Incestuous  fornication — Evidence — Statute  cf  limitations.  On  the 
trial  of  an  indictment  for  incestuous  fornication  it  is  competent  for 
the  couMnonwealth  to  introduce  evidence  of  prior  illicit  relations 
between  the  parties  although  such  evidence  discloses  other  indictable 
offences  of  like  nature  which  are  barred  by  the  statute  of  limitations. 
Com.  ▼.  Bell,  405. 

8.  Murder  of  the  first  degree — Evidence.  A  finding  of  murder  of  the 
first  degree  will  be  sustained  where  the  evidence  shows  that  the  pris- 
oner threatened  the  deceased  and  shot  over  her  head,  that  she  swoi*e 
out  a  warrant  for  his  arrest,  after  which  he  laid  in  wait  for  her,  and 
as  she  passed  him  deliberately  shot  her  In  the  back  at  short  range 
with  a  pistol;  tliat  after  she  cried  out  ** I  am  shot,"  he  again  shot  her 
In  the  back,  and  after  the  shooting  left  the  place  where  he  lived,  in 
pursuance  of  previous  preparation,  and  went  into  another  state,  where 
he  remained  until  he  was  arrested.    Com.  Y«  Cook,  103. 

4.  Murder— Insanity— Charge  of  court.    Com.  T*  Woodleft  ^68. 
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5.  Murder — Jury — Jury-wheel — Motion  to  qua$h  array — Delay — 
Lachee— Waiver — Practice^  O.  A  T.  On  the  trial  of  an  indictment  for 
mnrder  where  the  prisoner  has  been  duly  arraigned  and  pleaded  not 
guilty,  and  four  jurjrmen  have  been  selected  and  sworn,  a  motion  to 
quash  the  array  for  the  reason  that  the  jury-wheel  had  not  been  prop- 
erly sealed,  is  too  late,  under  the  act  of  Feb.  21, 1814,  6  Sm.  L.  Ill, 
and  will  not  be  entertained. 

In  such  a  case  the  presumption  is  that  the  prisoner,  on  an  inspec- 
tion of  the  array  after  drawing,  is  content  to  be  tried  by  a  jury  selected 
therefrom  without  inquiry  as  to  whether  the  strict  requirements  of 
the  law  wei-e  observed  preparatory  to  the  drawing.    Com*  T*  Free* 


DAMAGE. 

1.  Measure  qf^Inclinedplane9^  Condemnation  proceedings.  Owners 
may  claim  for  land  taken  and  for  potentialities  of  improvements. 
Phillips  T.  Incline  Plane  Co.,  21. 

2.  Measure  of^Breach  of  contract.  Limit  of  recovery  not  confined 
to  amount  due  at  time  but  full  damages  may  be  recovered  for  the 
breach  of  contract    Wllke  T*  Harrison  Bros.,  202. 

3.  Measure  of^Sale,  In  action  to  recover  damages  for  failure  to 
deliver  goods  which  defendant  agreed  to  sell  plaintifC,  the  measure  of 
damages  is  the  difference  between  contract  price  and  real  price  at 
which  he  obtained  tlie  goods  to  fill  the  orders  intended  to  have  been 
filled  by  the  goods  which  defendant  agreed  to  deliver. 

Measure  of-— Evidence,  In  such  case,  where  plaintiff  admits  that 
he  obtained  most  of  the  goods  with  which  to  fill  his  orders  from  his 
ovm  firm,  defendant  may  ask  plaintiff  what  the  goods  he  thus  obtained 
cost  him,  and  whether  he  made  or  lost  money  on  goods  obtained  to 
fillordei-s.  Theiss  T.  Weiss,  0. 

4.  Measure  qf—Street  railways — igectment  qf  passenger.  Where  the 
ejectment  of  a  passenger  amounted  to  an  unexcusable  trespass  he  is 
entitled  to  substantial  damages,  and  in  such  case  the  damages  are  not 
limited  merely  to  an  amount  sufficient  to  compensate  plaintiff  for  the 
trouble  and  inconvenience  caused  him  by  the  delay  in  being  put  off 
the  car  and  the  additional  expense  necessary  to  complete  his  journey. 
Laird  y.  Pittsburg  Traction  Co*,  4. 

6.  Boad  law — 8etH)ff,  Change  of  grade  being  necessary  to  construct 
a  sewer  to  abate  a  nuisance  a  municipality  is  not  entitled  to  set  off 
against  special  damage  a  subsequent  increase  of  value  common  to 
entire  neighborhood.    Budderow  T*  Philadelphia,  241. 

6.  Streets,  Assessment  of  damages  for  improvements.  Bash  T« 
McKeesport,  67. 

7.  Proximate  cause.  Elevation  of  railroad  tracks  arising  out  of 
change  of  grade.    Tucker  T*  Street,  336. 

DECEDENTS  ESTATE. 

1.  Administrator's  commissions  will  be  allowed  when  general  man- 
agement has  been  skillful  and  productive  notwitiistanding  a  sur- 
charge for  indulgence  in  a  particular  speculative  venture.  Shinn's 
Est.,  121. 
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2.  DUtribution — Ulegiiimate  cannot  inherit  from  uncle  by  reprosen* 
tation  tliroogh  mother.    Tennenf  8  App.^  498. 

8.  Evidence—CompetcTiev  of  witness.  Distribntee  having  testified 
to  fact  occurring  (tfter  death  of  decedent,  if  cross-examined  as  to  mat- 
ters occurring  prior  to  death  of  decedent,  becomes  a  competent  wit- 
ness for  all  purposes.    Lambom's  App*^  600. 

4.  Executors  and  administrators — Surcharge,  The  mere  fact  of 
expenditure  of  money  on  foreign  property  will  not  sustain  a  surcharge 
for  a  devastavit;  but  the  use  of  money  in  a  speculative  venture  will 
be  the  subject  of  surcharge.    Shinn's  Esi.^  121. 

6.  Husband  and  wife — Funeral  expenses,  A  husband  is  primarily 
liable  for  medical  attendance  and  other  expenses  incident  to  his  wife's 
illness  and  death,  although  she  has  a  separate  estate.  If  the  husband 
is  insolvent  the  wife^s  estate  is  liable,  but  if  there  is  any  balance  for 
distribution,  such  expenses  should  be  deducted  from  the  husband's 
distributive  share  of  his  wife's  estate.    Wftescli's  Est.)  204. 

6.  Illegitimates— IHstribution^Act  of  April  27,  1855.  The  act  of 
April  27, 1855,  P.  L.  368,  providing  that  illegitimate  children  shall 
inherit  from  their  mother,  makes  no  distinction  between  residents  and 
non-residents.    WMSch's  Est.)  204. 

7.  Laches,  Fund  arising  under  assignment  of  mortgage  to  dece- 
dent   Tonng's  Est.^  645. 

8.  Promissory  notes — Forgery Svidence,  A  claim  against  the  estate 
of  a  decedent  on  promissory  note  was  resisted  on  the  ground  that 
decedent's  signature  was  forged.  A  witness  for  claimant  testified 
that  he  saw  decedent  sign  one  of  the  notes  upon  which  claim  was 
made,  and  that  he  saw  him  sign  another  note  of  which  one  of  the 
notes  in  question  was  a  renewal.  A  daughter  of  decedent  and  her 
husband  testified  to  the  genuineness  of  the  disputed  signatures. 
The  only  evidence  to  the  contrary  was  that  of  expert  witnesses.  Heldy 
that  the  evidence  was  su£Qcient  to  warrant  a  finding  that  the  notes 
were  genuine.    Patterson's  Est.,  119. 

9.  Statute  of  limitation.  Money  wrongfully  recovered  by  an  adminis- 
trator—Time runs  from  taking  out  letters,    Biner  T.  Binery  617. 

10.  Will— Active  trust— D^nite  failure  of  issue,  Wilson  T.  Denlgy 
29. 

11.  Willr-Construction  (^  annuity,    Engles's  Est.,  280. 

12.  Will,    Devise— Limitation  on  alienation,    Evans  T.  Smithy  625. 
18.  Will— De:vise— Option  to  purchase.    Bayer  T.  Walsh,  38. 

14.  Will— Heirs— Rule  in  Shelley's  case,    Hiester  T.  Terger,  445. 

15.  Will — Power  to  seU,  Held  that  where  a  power  to  sell  remained 
in  executors  and  that  there  was  no  evidence  of  an  intent  that  the 
Judgment  as  to  time  of  sale  should  be  controlled,  except  as  to  partic- 
ular directions  given,  that  executors  could  give  a  title  in  fee.  Shoen* 
berger's  Est.  t.  Leggate,  147. 

10.  Will— ProbaU— Notice— ParUes— Practice,  O,  C,  db  C,  P,— 
Issue  d,  V,  n. — Repayment  of  legacy  by  legatee — Estoppel.  Miller's 
Estate,  97. 

17.  Will-Tissue  d,  v.  n. — Testamentary  capacity  —Imtj^cient  evidence 
to  support    Boxer's  Est*,  68a 
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18.  WiU--Lapsed  legacy.  Intestacy  occun  as  to  a  lapsed  legacy  con- 
tained  in  a  residuary  clause,    BorgtLB^s  Est.)  260. 

19.  Wm—Legacy  to  class—Act  ApHl  8, 1883,  P.  L,  250.  Bradlej'a 
Est.,  300. 

20.  WiXl—Beparate  use  trust.  Extrinsic  evidence  inadmissible  when 
intent  to  create  such  trust  is  plain  from  terms  of  the  will.  WUberi'f 
Est.,  118. 

21.  Will— Trust  and  Trustees— Distribution.    Pepper's  Est.,  804. 

DEED. 

1.  Construction  qf — Easement— Alley,  Miller  conveyed  a  portion  of 
his  land  to  another.  The  grantee  of  the  purchaser  divided  it  into  lots 
and  sold  them  to  defendants.  Miller  subsequently  laid  out  a  twelve 
feet  wide  alley  on  his  land  on  the  side  of  one  of  defendants'  lots.  H^ 
afterwards  conveyed  the  remainder  of  his  land  to  plaintifC  In  the 
deed  to  plaintiff  the  alley  was  recited  as  having  been  **  laid  out  for 
the  use  of  those  lots,  and  the  other  lots  bounding  on  said  alley,*^ 
and  was  described  thus:  "Together  with  the  free  use  and  privilege 
of  the  said  alley  as  a  passageway  and  water  course,  and  for  the  use  of 
horses,  carts  and  carriages,  in  common  with  the  said  Hiram  Miller, 
liis  heirs  and  assigns,  owners,  tenants,  and  occupiers  of  the  other  lots 
of  ground  bounding  thereon,  at  all  times  hereafter  forever.'*  Held, 
that  the  defendants  were  entitled  to  the  use  of  the  alley. 

A  right  of  way  appurtenant  to  land  is  appurtenant  to  every  part  of 
it,  and  if  the  owner  divides  it  into  several  lots,  the  grantee  of  each  lot, 
however  small,  has  an  equal  right  over  the  servient  land.  Ekret  T. 
Gmm,  384. 

2.  Husband  and  wife — Tenancy  by  entireties.  Where  a  deed  would 
create  neither  tenancy  in  common  nor  a  joint  tenancy  in  married 
persons  it  will  not  create  a  tenancy  by  entireties  though  the  grantees 
may  be  described  as  husband  and  wife.    Tonng's  Est.,  645. 

3.  Beconveyance,    Bill  for,  under  deed  qf  trust,    Unrok  T.  Lake  as, 

DEVISK 

See  Wills, 

DISCRETION  OP  COURT. 

1.  Partnership  receiver.  Supreme  court  will  not  reverse  order  refus- 
ing, on  conflicting  testimony.    Beavnioiit  T.  Beaanontf  6L5. 

2.  8?ieriff^s  sale— Discretion  as  to  setting  sale  aside.  Fidelity  Co.  T. 
Bjrnes,  496. 

EASEMENT. 

1.  Alley — Construction  qf  deed  granting  use  of  alley,  A  right  of  way 
appurtenant  to  land  is  appurtenant  to  every  part  of  it  and  if  the  owner 
divides  it  into  several  lots,  the  grantee  of  each  lot,  however  small,  has 
an  equal  right  over  the  servient  land.    Ehret  v.  Gunn,  384. 

EJECTMENT. 

1.  Costs— Capias  ad  sati^aciendum^AetqflS4St,  Where  an  amicable 
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action  of  ejectment  is  grounded  solely  upon  a  breach  of  a  lease  by  the 
tenant  in  subletting  the  demised  premises  without  the  consent  of  the 
lessor,  and  it  does  not  appear  that  the  tenant  was  guilty  of  any  tortious 
act,  either  in  obtaining  or  holding  possession  of  the  premises,  or  in  sur- 
rendering the  same  to  his  sub-lessee,  or  otherwise,  the  costs  in  the  case 
are  merely  a  species  of  damages  arising  from  a  breach  of  contract,  and 
not  from  a  tort,  and  a  capias  ad  satisfaciendum  will  not  He  against  the 
tenant  to  collect  them.    Lang  Y«  Ffnclly  255. 

ELECTION  LAW. 

1.  Bevieto—Certiorari^Emdence.  On  a  certiorari  to  an  order  of  the 
court  of  quai'ter  sessions  in  an  election  contest,  the  eyidenoe  heard  and 
tlie  opinion  rendered  by  the  court  below  form  no  part  of  the  record, 
and  cannot  be  considered  by  the  Supreme  Court 

In  such  a  case  the  only  duty  of  the  Supreme  Court  is  to  see  that 
the  successive  steps  taken  in  the  investigation  are  in  accordance  with 
the  statute  that  has  prescribed  them,  but  with  the  conclusions  of  the 
court  below  or  its  reasons  for  adopting  them,  the  Supreme  Court  has 
no  concern. 

In  an  election  contest  the  Supreme  Court  will  not  reverse  a  final 
decree  because  the  court  below,  before  proceeding  to  final  hearing, 
failed  to  dispose  of  a  petition  of  certain  of  the  signers  of  the  original 
petition  for  leave  to  withdraw  therefrom  a  motion  to  strike  off  the 
names  of  persons  alleged  not  to  be  electors  of  the  proper  ward,  and  a 
motion  to  quash.    Com.  ex  reL  Witman  y.  Bamsayy  642. 

EQUITY. 

1.  Deedr-Deed  qf  trust — Bill  for  reconveyance — Costa,  On  a  bill  in 
equity  by  an  elderly  woman  to  compel  a  reconveyance  of  property 
which  she  had  deeded  to  her  physician,  a  decree  will  be-  entered  for 
plaintiff  where  the  findings  of  the  master,  supported  by  competent 
evidence,  show  that  the  deed  was  not  delivered,  to  defendant,  but  had 
been  retained  by  plaintiff* s  attorney;  that  the  deed  was  signed  without 
consideration;  that  plaintiffs  attorney,  who  appeared  to  be  also  defend- 
ant's attorney,  had  assured  plaintiff  that  she  could  revoke  the  deed  at 
any  time;  that  tlie  effect  of  the  deed  was  never  properly  explained  to 
plaintiff;  and  that  defendant  was  both  physician  and  attorney  in  fact 
of  plaintiff,  had  great  influence  with  her,  and  had  influenced  her  to 
make  the  deed.    Unrnh  T«  Lakens^  824. 

2.  In  such  case  a  court  of  equity  should  not  impose  a  part  of  the 
costs  upon  the  plaintiff.    Ib« 

8.  Jurisdiction — Duty  to  obey  order  of  court^Books,  Where  a  bill 
in  equity  avers  that  tlie  defendant  had  received  the  money  of  the  com- 
plainant for  investment  in  specified  ways,  and  that  he  had  failed  to  so 
apply  the  money,  and  had  stopped  payment,  and  absconded,  the  com- 
plainant is  entitled  to  discovery  and  account,  and  the  jurisdiction  of 
the  court  attaches  for  such  purposes.    Haaght  T.  IrwiOy  548. 

4.  Pleading — Besponsive  ansioer — Evidence — Partnership.  Bailie  T. 
Bailie,  472. 

5.  Beceiver — Preliminary  injunction— Interlocutory  orders.     Right 
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of  appeal  depends  on  act  Febrnary  14, 1866,  P.  L.  28,  When  appeal  not 
a  supersedeas.    Haagrht  T.  Irwin,  548. 

6.  Specific  performance — Descriptlon^^Bepugnaney.  Befendants  con- 
tracted to  convey  to  plaintiff  ^*  all  that  certain  lot  or  piece  of  ground 
known  as  Nos.  928,  930  and  932  North  Eighth  street  (53  feet  4  inches 
front  and  53  feet  7  inches  deep)  in  said  city  of  Philadelphia,  free  and 
clear  and  discharged  of  all  liens  and  incumbrances  of  any  nature  or 
kind  whatsoever.'*  The  lot  was  not  rectangular  in  shape,  but  a  por- 
tion of  it  extended  beyond  the  lines  formed  by  the  rectangle  53  feet 
4  inches  front  and  53  feet  7  inches  deep.  The  evidence  showed  that 
the  entire  lot  was  used  for  one  purpose  without  any  fence  separating 
the  extension  from  the  rest  of  the  lot,  and  that  the  deed  by  which  de- 
fendants obtained  title,  conveyed  the  entire  lot  by  metes  and  bounds, 
as  one  tract,  and  described  it  as  "  being  premises  No.  928  North  Eighth 
street.*'  HeZd,  that  plaintiff  was  entitled  to  a  conveyance  of  the  entire 
lot.    Shattnek  y.  Canningham,  68. 

7.  Trespass— Statute  of  limitation — Penalty.  As  equity  is  admin- 
istered in  Pennsylvania  through  the  common  law  forms  of  action, 
the  plaintiff  should  not  be  turned  out  of  a  court  of  law  in  order  to  be 
admitted  at  the  equity  side  of  the  same  court.  He  may,  therefore,  in 
an  action  of  trespass  for  illegal  mining,  recover  comi>ensation  in  the 
same  manner  that  he  would  on  a  bill  for  an  account. 

In  such  a  case  the  jury  should  be  instructed  that,  while  the  statute 
of  limitations  may  be  available  as  against  the  penal  consequences  of 
the  trespass,  it  is  not  available  as  a  defence  against  payment  for  the 
coal  actually  taken  and  converted  to  the  use  of  the  defendants.  Lewej 
T.  Fricke,  536. 

8.  Trusts  and  Trustees — Sale  cf  church  property— Deed,  Tente* 
berg's  Appeal,  43. 

ESTOPPEL. 

1.  Contract — Agreement  not  to  levy  when  same  will  work  an  estop- 
pel   Bank  y.  Bicycle  Co.«  554. 

2.  License — Equitable  estoppel — Beal  estate,  A  license  may  become 
irrevocable  by  equitable  estoppel  where  the  licensee  relying  upon  the 
license  takes  possession  and  makes  valuable  improvements,  and  the 
parties  cannot  be  placed  in  statu  quo  after  the  license  has  been  exe- 
cuted. Where,  however,  there  has  been  no  expenditure  on  the  faith 
of  the  license,  there  is  no  foundation  for  an  estoppel,  and  the  license 
may  be  revoked. 

The  payment  of  a  consideration  for  a  license  does  not  of  itself  render 
it  irrevocable.    Baldwin  T.  Taylor,  507. 

EVIDENCE. 

1.  Certiorari— Election  law.  The  evidence  heard  and  opinion  ren- 
dered below  form  no  part  of  the  record  and  cannot  be  considered  by 
the  Supreme  Court    Com.  ex  reL  Witman  T.  JEtamsay,  642. 

2.  Competency  of  witness — Decedents'  Estates,  WHere  a  distributee 
is  called  as  a  witness  to  testify  to  the  facts  occurring  after  the  death 
of  the  decedent,  and  is  cross-examined  by  the  other  side  as  to  mattws 
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occurring  prior  to  the  death  of  decedent,  he  becomes  a  competent  wit- 
ness for  all  purposes.    Lambom's  App*)  500. 

3.  Condonation  proceedings — Inclined  planes.  Offer  of  plans,  as 
evidence  of  capacity  of  lands  for  improvement,  admitted.  Phillips 
T.  Incline  Plane  Co.^  21. 

4.  Contract  of  water  company — Conduct  of  parties— Presumption — 
Expressio  unius  ezclusio  alterius,  St*  Clair  School  Dist.  T«  Water 
Co*,81. 

6.  Criminal  Law,  In  a  criminal  case  where  the  evidence  offered  is 
part  of  the  commonwealth's  case  in  chief,  the  admission  of  it  in  rebuttal 
is  not  assignable  in  error.    Com.  t.  Belly  405. 

6.  DeclaraUons— Credibility  of  witness — Negligence,  In  an  action  hj 
a  passenger  against  a  raih*oad  company  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  a  defective  rail,  the  track  fore- 
man testified  that  the  track  was  in  good  condition,  and,  on  cross- 
examination,  denied  that  he  had  stated  to  certain  persons  on  the  day 
of  the  accident  that  the  track  was  in  bad  condition.  The  court  ad- 
mitted, under  objection,  evidence  of  the  track  foreman's  declarations, 
but  instructed  the  jury  tliat  this  evidence  was  merely  for  the  purpose 
of  enabling  the  jury  to  judge  of  the  credibility  of  the  witness,  and  was 
not  admitted  for  the  purpose  of  showing  that  the  track  was  in  bad 
condition  at  the  time  of  the  accident.  Ileld^  that  the  evidence  was 
relevant  and  competent  for  the  single,  specific  purpose  for  which  it 
was  admitted.    Dampman  t.  Pa.  B.  B.  Co.,  520. 

7.  Declarations — Identification,  A  witness  will  not  be  permitted  to 
testify  as  to  declarations  alleged  to  have  been  made  by  a  party  in  the 
suit,  where  the  witness  is  unable  to  identify  the  party  as  the  person 
who  made  the  declarations.    Mason  Co.  T.  Paine^  852. 

8.  Squity  pleading.  Where  the  answer  is  responsive  to  the  bill  it 
cannot  be  overcome  by  the  plaintiff  s  testimony  alone,  unsupported  by 
a  second  witness  or  corroborative  proof.    Bailie  T.  Bailie^  472. 

9.  Fire  escapes — Certificates  of  instruction.  The  certificate  of  ap- 
proval provided  by  the  act  of  June  3,  1885,  P.  L.  68,  is  conclusive  evi- 
dence of  non-liability  for  fine,  damages  and  imprisonment  under  the 
act,  but  it  is  not  a  mandatory  requirement,  and  its  absence  creates  no 
liability  that  would  not  otherwise  arise  from  the  facts.  It  is  evidence 
only,  and  the  sole  effect  of  its  absence  is  to  put  on  the  owner  the  bur- 
den of  proof  that  he  has  complied  with  section  first  by  building  a  fire 
escape  in  accordance  with  its  directions,  or,  under  the  proviso,  he  has 
made  a  i>ermanent,  safe,  external  escape,  which  is  substantially  equiva- 
lent 

In  an  action  to  recover  damages  for  personal  injuries  alleged  to 
have  been  caused  by  the  failure  of  defendant  to  provide  a  proper  fire 
escape,  a  certificate  issued  by  the  board  of  fii*e  escapes,  after  the  fire, 
is  inadmissible.  The  certificate  is  only  admissible  by  force  of  the  stat- 
ute, and  that  extends  only  to  certificates  given  on  examination  and 
test  before  the  happening  of  the  fire.    Sewell  y.  Moorey  570. 

10.  Forgery,  Notes  of  decedent  alleged  to  have  been  forged.  Evi- 
dence sufficient  to  sustain  them  as  genuine.    Patterson's  Est.)  119. 

11.  Istme  d,  V,  n.,  insufficient  evidence  to  warrant    Boyer's  Est.^ 
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12.  Judgment  Mental  incapacity  of  maker  of  jadgment  note. 
Auditors'  findings  of  fact.  Bvidence  held  sofficient  to  invalidate  the 
judgment  note.    Redwood  y.  Campbell^  365. 

13.  Landlord  and  tenant — Lease — Bent — RepairB,  Evidence  is  im- 
materal  as  to  condition  of  building  when  tenant  holds  over  ander  a 
lease  imposing  burden  of  all  repairs  on  tenant  Patterson  J»  Parky 
26. 

14.  Mortgage  ^  Discharge  €f'-8her\jP 9  sale  ^  Fraud,  Kenned j  y. 
Borie,  360. 

15.  MunicipaX  Ueinr—Location  cf  streets.  On  trial  on  sci.  fa.  snr  lien 
for  paving,  questions,  whether  street  designated  in  petition  is  on 
defendant's  land  and  whether  a  majority  of  property  owners  signed, 
are  for  jury.    McKeesport  Boro«  y.  Baseh,  46. 

16.  Municipal  Uenr—Setroff— Parol  eioidence.  A  lender,  defendant 
in  a  municipal  lien,  may  show  by  parol  evidence  as  set-off  tliat  by 
agreement  between  him  and  the  use  plaintiff,  contractor,  the  amount 
borrowed  should  go  as  against  the  claim  for  paving.  O'Ronrke  y« 
KeUy,  207. 

17.  Murder  in  first  degree — ^Facts  sust^ning  malice  prepense.  Com* 
y.  Cook,  193. 

18.  Negligence,  Contributory,  in  approaching  grade  crossing,  ques- 
tion for  jury.    Hamett  y.  P.  W.  i^  B.  607. 

19.  Practice,  C.  P.  Certifying  question  to  court — Cowicibnsn^s  in- 
vestigation. The  Supreme  Court  will  reverse  an  order  compelling  a 
witness  to  answer  a  question  propounded  to  him  before  a  councirs 
committee  of  investigation,  where  It  appears  that  the  order  was  made 
one  hour  after  notice  of  filing  the  petition  for  the  order  was  served 
upon  the  witness,  and  no  opportunity  was  given  to  his  counsel  to  pre- 
pare an  answer,  or  acquaint  himself  with  the  case.  Simon's  Appealy 
530. 

20.  Privileged  communications — Report  of  railroad  freight  claim 
agent.  On  a  bill  of  discovery  in  aid  of  an  action  of  law  brought  by  a 
shipper  against  a  railroad  company  to  recover  damages  for  loss  of 
goods,  the  defendant  will  not  be  required  to  produce  for  plaintiff's 
benefit  a  report  made  by  the  local  freight  agent  of  the  company  to 
the  general  freight  agent,  relating  to  the  goods  in  controversy,  and 
intended  to  be  sent  by  tlie  general  agent  to  counsel  for  use  on  the 
trial  of  the  case.    Davenport  Co.  y.  Pa.  B.  B.,  480. 

21.  Question  for  jury.  Claim  for  board  between  brothers  and  sis- 
ters, living  in  a  common  house,  on  an  alleged  agreement  that  such 
claim  was  to  be  liquidated  by  services  about  the  house  performed  by 
defendant:  Held,  that  it  was  a  question  for  jury.  Stafford  y.  Doyer* 
euX9  277. 

22.  Real  estate — License  affecting.  In  the  case  at  bar  the  only  i>er8on 
who  testified  to  the  license  was  plaintiLffs  predecessor  in  title.  De- 
fendant denied  it.  Held,  that  as  the  proceeding  was  really  in  the  nature 
of  a  bill  in  equity  to  restrain  defendant  from  interfering  with  a  license, 
the  equitable  rule  as  to  evidence  should  prevail ;  and  as  plaintiff's  testi- 
mony was  not  supported  by  a  second  witness,  or  by  corroborating 
circumstances,  it  was  insufficient  to  submit  to  the  jury.  Baldwin  y* 
Taylor,  507. 
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28.  BepUvifiy  question  for  jury.  In  this  case  there  was  evidence  that 
five  months  before  the  writ  of  replevin  issued,  plaintiff,  after  removal 
of  horse,  authorized  defendants  to  sell  carriage  for  a  price  named, 
and  to  retain  from  the  money  received  the  amount  claimed  to  be  due 
by  her  husband.  The  authority  was  not  for  an  indefinite  time,  and  it 
was  revocable  at  plaintifTs  pleasure.  Held^  that  such  agreement,  as 
it  was  to  sell,  and  not  to  retain  the  carriage,  did  not  defeat  plaintiff's 
right  to  recover  in  replevin.    Fltswater  y.  Roberts  &  Co.,  454. 

24.  Sale — Rescission,  Statements  as  to  financial  standing,  made  two 
years  before  sale,  held  insufficient  to  sustain  rescission  for  fraud. 
Sharpless  t.  C^ammey^  109. 

25.  Settlement  qf  mutual  accounts — Qtiestion  for  jury.  In  an  action 
to  recover  a  balance  alleged  to  be  due  under  a  settlement  of  mutual 
accounts  between  defendant  and  plaintiffs  assignor,  defendant  denied 
that  such  a  settlement  had  been  made,  and  offered  evidence  tending 
to  show  that  after  the  assignment  he  had  made  a  settlement  of  ac- 
counts with  the  assignee,  and  that  a  balance  was  found  due  to  the 
defendant.  Held,  that  the  case  was  for  the  jury.  Felty  y«  DeaTen^ 
640. 

26.  Trust  ex  malefldOy  Insufficiency  of  evidence  to  establish.  Barry 
T.  Hill,  344. 

27.  ivills—Extrinsic,  When  inadmissible  to  establish  a  separate  use 
trust  where  words  of  the  will  are  clear  and  imperative.  Wilbert's 
Est.,  118. 

EXECUTION. 

1.  Exemption — Debtors — Notice,  what  is  student  A  delay  of  ten 
days  not  fatal  where  sale  not  delayed  nor  costs  incurred.  Snyder  !• 
Sohmiek,  429. 

2.  Sheriff's  sale— Distribution  ^Liability  qf  sheriff,  Campbell  T. 
MeCleary,  1. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Administrator's  commission — Surcharge — Management  qf  estate. 
In  the  case  at  bar,  apart  from  the  loss  on  the  iron  lease,  for  which  he 
had  been  surcharged,  the  administrator  managed  the  rest  of  the  estate 
with  such  skill  as  to  largely  increase  the  value  of  the  assets.  He  spent 
a  large  amount  of  time  and  labor  upon  the  estate,  and  was  compelled 
to  enter  security  in  a  large  sum.  Held,  that  he  was  entitled  to  his 
commissions.    Shinn's  Est.,  121. 

2.  Surcharge — Expenditure  qf  money  onforeignproperty — Devastavit. 
The  mere  fact  that  an  administrator  spends  money  in  a  reasonable 
effort  to  save  the  property  of  his  intestate  situated  in  another  state,  is 
not  sufficient  to  convict  him  of  a  devastavit. 

To  hold  that  the  representative  of  the  personal  estate  within  the 
domicile  owes  no  duty  whatever,  either  to  creditors  or  next  of  kin, 
with  reference  to  personalty  outside  the  jurisdiction,  is  to  invite  neg- 
lect and  consequent  waste  and  dissipation  of  assets.  By  Mr.  Justice 
Dean.    Shinn's  Est.,  121. 

8.  Surcharge —  Use  qf  money  in  speculative  venture.    Decedent  owned 
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a  lease  of  iron  ore  property  in  which  he  had  invested  a  large  amoont 
of  money.  The  undertaking  was  of  a  highly  speoolatiye  and  hazard- 
ous nature.  The  ore  was  uncertain,  both  as  to  quantity  and  quality, 
and  the  cost  of  production  was  not  known  with  even  proximate  cer- 
tainty. The  value  of  the  ore  when  ready  for  the  furnace  was  certain 
to  be  subject  to  the  wide  fluctuations  of  the  iron  market.  The  admin- 
istrator, without  consultation  of  creditors,  and  with  no  cautionary 
order  from  the  court,  and  simply  upon  the  advice  of  the  next  of  kin, 
whose  only  hope  for  a  share  in  the  estate  vraa  in  the  preservation  of 
the  lease,  expended  a  large  amount  of  the  money  of  the  estate  upon 
the  leasehold.  The  business  proved  a  disastrous  failure,  and  a  large 
sum  was  lost  to  the  estate.  Held,  that  the  administrator  was  propeiiy 
surcharged  with  the  loss.    Sliinii's  Est-^  121. 

EXEMPTION. 

1.  Debtor^s — Execution — Notiee.  The  defendant  in  an  execution, 
whose  real  estate  is  about  to  be  sold,  is  not  barred  by  a  delay  of  ten 
days  in  making  his  claim  of  exemption,  where  the  sale  has  not  there- 
by been  delayed,  nor  costs  incurred  that  might  have  been  avoided  by 
an  earlier  presentation  of  the  claim.    Snyder  T*  Schmiek^  429. 

FIRE  ESCAPES. 

1.  Negligence — Liahility  of  owner  of  building.  Section  8  of  the  act 
of  June  3, 1885,  P.  L.  08,  giving  an  action  for  damages  in  case  of  death 
or  personal  injuries  against  owners  of  buildings  who  have  not  pro- 
vided proper  fire  escapes,  does  not  raise  an  absolute  liability  for  all 
injuries  on  the  happening  of  a  fire,  whether  the  absence  of  a  fire  es- 
cape had  any  connection  with  such  injuries  or  not. 

Where  the  defendant,  the  owner  of  the  building,  had  provided  a 
proper  fire  escape,  but  the  plaintiff  was  unable  to  reach  it,  because 
the  door  leading  to  it  had  been  closed  by  one  of  the  tenants  in  the 
building,  whose  act  the  defendant  could  not  control,  the  defendant  is 
not  liable  in  damages  to  the  plaintiff.    Sewell  T«  Moore^  570. 

FOREIGN  ATTACHMENT. 

1.  Affidavit  ofd^ence.  Where  a  general  appearance  has  been  en- 
tered by  ^e  defendant  in  an  action  of  assumpsit  b^^un  by  foreign 
attachment,  judgment  may  be  taken  against  him  for  want  of  an  affi- 
davit of  defence.    B«  B«  y.  Snowdon,  286. 

2.  Contract — Pending  suit — 8take?iolder,  Where  real  estate  in  the 
possession  of  a  guardian  is  attached  in  foreign  attachment  proceed- 
ings as  the  property  of  a  person  other  than  the  minor,  M&d,  while  the 
attachment  is  pending,  the  guardian  sells  and  conveys  the  property 
under  an  agreement  with  the  purchaser  and  the  attaching  creditor 
that  the  purchase  money  shall  be  deposited  with  a  stakeholder  to  hold 
until  the  attaching  creditor  shall  recover  a  judgment  and  establish 
that  the  premises  are  subject  to  his  judgment,  and  if  he  shall  **  fail 
to  establish"  it,  to  pay  the  fund  to  the  guardian,  the  guardian  cannot 
sue  the  stakeholder  in  assumpsit  until  the  attachment  proceedings  aro 
terminated ;  and  this  is  the  case  although  the  attacliing  creditor  allows 
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thirteen  years  to  elapse  without  taking  any  further  action  in  the  at 
tachment  proceedings. 

In  such  a  case  where  the  agreement  provides  that  the  guardian  may 
intervene  in  the  attachment  proceedings,  he  must  either  do  so,  or 
compel  the  attaching  creditor  by  bill  in  equity  to  proceed  to  judg- 
ment, before  he  can  institute  suit  against  the  stakeholder.  Fidelity 
Co.  T.  Commonwealth  Co«)  55a 

FORGERY. 

1.  Evidence,  Sufficient  to  sustain  two  notes  of  decedent,  alleged  to 
have  been  forged.    Patterson's  Est.)  110. 

FRAUD. 

1.  Conveyance  in  fraud  of  creditors.  Joinder  by  wife  in  deed  by 
husband  does  not  impart  sufficient  consideration  to  sustain  a  subse- 
quent deed  by  husband  to  wife  of  other  real  estate.  Trost  Co.  T» 
Brown,  477. 

2.  Mortgage^  discharge  of—SkerifTs  sale.  A  vendee  of  land  who 
has  taken  title  subject  to  two  mortgages  cannot  at  a  subsequent  sher- 
iffs sale  under  the  first  mortgage  buy  in  the  property  and  hold  it 
divested  of  the  lien  of  the  second  mortgage.    Kennedy  T.  BoriOf  860. 

8.  Fraud — False  representations — Sale — Rescission.  Smithy  Kline 
and  French  Co.  r.  Smith,  563. 

4.  Sale — Rescission — Fraud — Evidence,  Statements  as  to  financial 
standing  made  by  a  purchaser  of  goods  to  a  mei*cantile  agency,  two 
and  one  half  years  before  tlie  purchase,  even  though  untrue,  are  not 
sufficient  evidence  of  fraud  to  submit  to  the  jury  as  a  justification  of 
the  right  of  the  seller  of  the  goods  to  rescind  the  sale.  Sharpless  T. 
Gnmmej,  190. 

GRADE  CROSSINGS. 
See  Railroads. 

GUARANTY. 

1.  Implied  condition — Due  diligence — Contract.  Where  a  guaranty 
is  general,  without  having  any  of  its  terms  fixed  in  the  writing,  the 
law  adds  the  usual  conditions  that  there  shall  be  due  and  unsuccess- 
ful diligence  used  by  the  creditor  to  collect  the  claim  from  the  prin 
cipal  unless  it  appears  that  all  diligence  would  be  hopeless;  but  the 
law  adds  or  implies  no  such  conditions  where  the  parties  themselves 
fixed  the  t^rms  of  the  contract    Ritchie  T.  Walter,  604. 

GUARDIAN  AND  WARD. 

1.  Custody  of  children.  At  any  time  during  minority  the  court  will 
make  such  disposition  of  a  minor  child,  whose  custody  is  in  dispute, 
as  the  circumstances  of  the  case  demand,  having  always  in  view,  first 
and  last,  the  consideration  of  what  will  best  promote  tlie  welfare  of 
the  infant.    Park's  Appeal,  249. 

HAWKING  AND  PEDDLING. 

1.  License— Sale— Bailment — Act  qf  Feb.  6,  1880.    A  person  went 

Vol.  clxvi — 48 
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from  house  to  house  deliyering  clocks  under  a  written  agreement 
which  stated  that  a  clock  was  rented  for  the  term  of  thirteen  months 
at  the  rate  of  twenty-fiye  cents  per  week,  or  tliirteen  dollars  for  the 
term,  and  the  lessee  might  at  any  time  during  tlie  term  purchase  the 
clock  for  the  price  of  thirteen  dollars,  and  be  allowed  all  rents  as  a 
credit  on  such  purchase.  Defendant  admitted  that  he  sold  docks. 
A  witness  testified  that  defendant  offered  to  sell  a  clock  to  her,  that 
she  took  it,  and  that  the  paper  relied  on  as  a  lease  was  produced,  exe- 
cuted and  left  with  her  as  a  receipt  for  the  money  paid.  Held,  that 
a  judgment  against  defendant  for  peddling  clocks  without  a  license 
in  yiolation  of  the  act  of  Feb.  6,  1830,  P.  L.  80,  was  properly  entered. 
Com.  T.  Harmely  80. 

HIGHWAYS. 

1.  Occupation  of,  by  street  railway %,  Consent  of  local  auihoriUet, 
Homestead  By.  y.  Electric  By.,  162. 

HUSBAND  AND  WIFE. 

1.  DecedenVs  estate — Funeral  expenses.  Husband  primarily  liable 
for  medical  attendance  and  other  expenses  incident  to  wife's  last 
illness.    Waosch's  Est.,  204. 

2.  Deed — Resulting  tru^t — Possession  qfwffe — Notices  qftrusL  Where 
a  deed  for  land  purchased  by  a  wife  and  paid  for  with  her  money,  is 
made  by  mistake  to  her  husband,  who  recognizes  her  title,  no  result- 
ing trust  arises  which  must  be  enforced  by  th^  wife  against  tiie  hus- 
band within  five  years,  under  the  act  of  April  22,  1856,  P.  L.  533. 

In  such  case  the  possession  by  the  husband  and  wife  of  the  wife^s 
land  is  referable  to  her  title  and  the  marital  relation,  and  his  occu- 
pancy of  it  results  from  and  accords  with  his  relation  to  the  owner, 
and  it  is  not  in  any  sense  adverse  to  hers,  nor,  as  between  them,  will 
ihe  mere  continuance  of  such  occupancy  for  any  space  of  time  operate 
in  equity  or  by  force  of  any  statute  as  an  extinguishment  or  bar  to 
the  assertion  of  her  title.    MiUer  T.  Baker,  414. 

3.  Tenancy  by  entireties — Deed — Mortgage,  Where  a  deed  would 
create  neither  a  tenancy  in  common  nor  a  joint  tenancy  in  unmarried 
persons,  it  will  not  create  a  tenancy  by  the  entireties,  though  the 
gittntees  may  be  described  as  husband  and  wife. 

A  mortgage  was  assigned  to  David  Young  and  Elizabeth  Young  his 
wife,  "to  have  and  to  hold  to  the  said  David  Young  and  Elizabeth 
Young  his  wife,  their  heirs  assigns  forever  in  equal  moieties  or  one 
half  parts  as  tenants  in  common;  that  is  to  say,  one  full  equal  moiety 
or  one  half  part  unto  the  said  David  Young,  his  heirs,  executors  and 
assigns,  and  the  other  full,  equal  moiety  or  one-half  part  to  Elizabeth 
Young,  her  heirs,  executors  and  assigns.**  Held  that  the  assignees  of 
the  mortgage  each  took  an  estate  in  severalty  in  one  half  of  the  mort- 
gage debt,  and  not  an  estate  by  entireties.    Tonng's  Est.,  645. 

ILLEGITIMATES. 

1.  Decedents*  estates— Distribution— Act  of  April  8,  1833,  sec.  17. 
Under  the  act  of  April  8, 1833,  sec  17,  P.  L.  350,  an  illegitimate  has  no 
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right  to  inherit  from  his  uncle  by  representation  through  his  mother. 
Tennenf  8  Appeal^  498. 

2.  Inheritance  by.  No  distinction  between  residents  and  non-resi- 
dents.   Waescli's  Est.,  204. 

INCLINED  PLANE. 

1.  Condemnation  proceedings— Lots— Damagea — Plans  as  evidence. 
Phillips  T.  Inelined  Plane  Co.,  21. 

INFANTS. 

1.  Contributory  negligence.  What  acts  of  infant  held  to  be  suffi- 
cient to  submit  to  jury  in  a  nUlway  accident.  laqninta  y.  Traetion 
Co.,  63. 

2.  Guardian  and  Ward — Parent  and  Child  —  Custody  of  children. 
Brown's  Est.,  240. 

INJUNCTION. 

1.  Appeal — Preliminary^  is  Interlocutory  and  an  appeal  therefrom 
under  act  of  1866  is  not  a  supersedeas.    Hanght  T«  Irwin,  540. 

INSANITY. 

1.  Murder — Insanity  as  a  drfense — Charge  qf  court.  Com*  Y*  Wood- 
ley,  464. 

INSURANCE. 

1.  Constitutional  law  —  Delegation  qf  legislative  power  —  Standard 
policy.  The  act  of  April  16, 1891,  P.  L.  22,  entitled  "An  act  to  pro- 
vide for  a  uniform  contract  or  policy  of  insurance  to  be  made  and 
issued  by  all  insurance  companies  taking  fire  risks  on  property  within 
the  state,*'  and  directing  the  insurance  commissioner  to  prdBcribe  a 
standard  policy  of  insurance,  and  forbidding  the  use  of  any  other,  is 
unconstitutional,  inasmuch  as  it  iuTolves  an  unauthorized  delegation 
of  legislative  power. 

It  seems  that  the  legislature  may  itself  prescribe  a  form  of  contract 
of  insurance.    CNeil  T.  Ins.  Co.,  72. 

2.  Insurable  interest — Nephew  and  aunt.  A  nephew  by  marriage 
who  is  named  as  a  beneficiary  in  a  policy  of  insurance  upon  the  life 
of  his  aunt,  and  who  pays  all  the  premiums  and  assessments  due  under 
the  policy,  is  only  entitled  to  retain  out  of  the  money  paid  to  him  by 
the  insurance  company  the  premiums  and  assessments  which  he  has 
paid.    Biner  t.  Biner,  617. 

8.  Service  of  process — Foreign  insurance  company — Act  cf  June  20, 
1883.  Suit  may  be  brought  against  a  foreign  insurance  company  in 
any  county  in  the  commonwealth,  and  service  made  upon  the  duly 
authorized  agent  of  the  company  in  the  county  where  the  agent  re- 
sides, under  the  act  of  June  20, 1888,  P.  L.  184.  Werron  T.  Ins*  Co., 
112. 

INTEBSTATE  COMMERCE. 
See  Constitutional  Law. 
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INTESTACY. 

1.  Will—Lapsed  devise— Residuary  clause— Intestacy.  A  testator 
dies  intestate  as  to  a  lapsed  devise  or  bequest  contadned  in  a  reslduaiy 
clause,    ^orgas's  Est.)  269. 

ISSUE,  D.  V.  N. 

1.  Repayment  of  legacy  by  legatee — Estoppel.  A  legatee  who  has 
received  his  legacy,  and  afterwards  concludes  to  contest  the  will,  may 
return  the  legacy  to  the  executors  and  so  relieve  himself  from  the 
operation  of  the  general  inile  that  forbids  him  to  take  under  the  will 
that  which  testator  gave  him,  and  at  the  same  time  deny  its  validity 
as  to  others.    Miller's  Est.,  97. 

2.  Will— Testamentary  capacity— Evidence.  An  issue  devisavit  vel 
non  is  properly  refused  where  the  evidence  shows  no  more  than  that 
IJie  decedent  was  confined  to  his  bed  by  rheumatism  during  the  last 
six  years  of  his  life;  that  at  intervals  he  was  subject  to  delusions, 
imagining  that  people  were  tearing  down  and  carrying  away  his 
fences;  that  these  delusions  never  lasted  longer  than  an  afternoon 
and  a  night;  that  the  decedent  had  otherwise  sufficient  capacity  to 
manage  his  farm  from  his  bed,  to  read  the  newspaper,  settle  for  the 
purchase  of  real  estate,  make  contracts  for  the  purchase  and  sale  of 
personal  property,  employ  servants,  fix  their  wages,  and  personally 
supervise  the  payments,  calling  to  him  his  son  and  others  to  make 
calculations  for  him,  and  to  write  the  papers  which  he  was  not  able 
himself  to  write.    Beyer's  Est.,  630. 

JOINT  STOCK  COMPANIES. 

1.  Forfeiture  of  stock— Essentials  qf  notice.  Morris  T.  Metalline 
Land  Co.,  351. 

JUDGMENT. 

1.  Mental  incapacity  qf  maker  qf  judgment  note — Evidence.  A  judg- 
ment entered  on  a  judgment  note  will  be  declared  invalid  where  the 
evidence  shows  that  the  note  was  signed  by  the  obligor  in  the  extrem- 
ity of  his  last  illness,  forty-eight  hours  before  his  death,  when  he  was 
entirely  prostrated  mentally  and  physically  and  incapacitated  from 
understanding  the  effect  of  his  act;  that  tlie  contents  of  the  paper 
was  not  explained  to  him,  and  the  subscribing  witnesses  are  not  able 
to  say  that,  when  he  was  asked  whether  the  signature  to  the  paper 
was  his,  he  made  an  affirmative  answer. 

The  findings  of  facts  to  the  above  effect,  approved  by  the  court, 
will  not  be  disturbed  by  the  Supreme  Court  where  there  is  sufficient 
testimony  to  sustain  the  findings.    Kedward  T.  Campbell^  365. 

LACHES. 

1.  Assignment  of  mortgages — Estate  by  entireties.  Elizabeth  Young 
survived  her  husband  and  was  the  executrix  of  his  will.  She  settled 
her  account  as  executrix,and  it  was  duly  confirmed.  She  died  eight 
years  after  the  confirmation  of  the  account;  during  which  time  a 
grandson  of  David  and  Elizabeth  Young  was  of  full  age,  and  he  neither 
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appealed  from  the  decree  of  confirmation,  nor  applied  for  a  review  of 
the  account  Ueld^  that  he  was  barred  by  his  laches  from  requiring 
the  executor  of  his  grandmother  to  file  an  account  showing  the  dis- 
position made  by  his  grandmother  of  the  one  half  of  a  mortgage 
held  by  his  grandfather  under  the  assignment.    Young's  Est.,  645. 

LANDLORD  AND  TENANT. 

1.  Dintress  after  death  qf  tenant,  A  landlord  has  no  right  to  make 
a  distress  for  rent  after  the  death  of  the  tenant.  This  rule  is  not 
affected  by  stipulations  in  the  lease  that  goods  should  be  liable  for 
distress  for  thirty  days  after  removal  from  the  premises,  and  that  the 
lights  of  the  parties  should  extend  to  their  heirs,  executors,  admin- 
istrator and  assigns.    Gandf  T.  BicksOBy  422. 

2.  Lease — Conditions  of  lease —  Use  for  railroad  purposes,  A  railroad 
company,  desiring  to  enlarge  its  depot,  leased  a  strip  of  adjoining 
land  at  a  certain  rental  per  year.  The  preamble  of  the  lease  recited 
that  it  was  **  for  the  purpose  of  more  conveniently  transacting  the 
business  of  the  said  company,  and  for  the  better  accommodation  of 
the  public.*'  The  lease  of  the  land  was  for  "  so  long  as  the  same  shall 
be  used  for  railroad  purposes.*'  The  depot  was  subsequently  aban- 
doned, and  the  land  upon  which  it  stood  was  sold  by  the  railroad 
company,  and  the  lease  assigned  to  the  purchaser.  The  purchaser 
and  his  tenants  used  the  property  merely  as  a  piivate  siding.  Held 
(1)  that  the  meaning  of  the  lease  was  that  the  land  should  be  used  for 
public  railroad  purposes;  (2)  that  when  the  land  was  used  merely  for 
a  private  siding,  the  lease  thereupon  ceased.    Kagel  y.  Painter,  592. 

8.  Lease — Rent — Repairs — Evidence,  Where  a  lease  provides  that 
all  repairs  should  be  made  by  the  tenant  and  that  if  the  tenant  con- 
tinues to  occupy  the  premises  after  the  expiration  of  the  term,  with- 
out entering  into  any  oUier  agreement,  the  terras  of  the  original  lease 
should  be  continued  for  such  further  time  as  the  tenant  might  occupy 
the  premises,  and  it  appeared  that  the  tenant  continued  to  occupy  the 
premises  after  the  expiration  of  the  time,  without  any  other  agree- 
ment, evidence  in  an  action  for  rent  is  immaterial  that,  before  the 
expiration  of  the  original  term,  complaints  were  made  by  the  tenant 
in  regard  to  the  condition  of  the  premises,  that  repairs  were  needed 
and  demanded^  and  that  negotiations  for  a  new  lease  were  pending 
between  the  parties.    Patterson  T.  Park,  25. 

4.  Lease — Surrender — Notice — Holding  over.  In  an  action  for  rent, 
an  averment  of  the  surrender  of  the  lease  is  unavailing  without  the 
further  averment  of  an  acceptance  of  it  by  tlie  lessor. 

A  lease  having  provided  for  **the  term  of  one  year"  continued  as 
follows:  *'  It  is  hereby  further  agreed  that  if  the  lessee  shall  hold  over 
after  the  expiration  of  the  term  hereby  created,  with  the  consent  of 
the  lessors.  It  shall  be  deemed  and  taken  to  be  a  renewal  of  this  lease 
and  all  terms,  conditions,  covenants  and  provisos  herein  contained, 
for  the  term  of  another  year  and  so  on  if  the  possession  is  still  con- 
tinued with  like  consent,  after  the  expiration  of  this  additional  year, 
from  year  to  year,  unless  either  party  shall  give  three  months'  pre- 
vious notice  to  the  other  of  an  intention  to  determine  the  tenancy  at 
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the  end  of  any  year.*'  HeZd,  that  three  months'  notioe  to  end  the 
tenancy  was  not  required  either  in  the  first  or  second  year,  but  that 
the  provision  as  to  notioe  applied  only  to  tenancies  arising  from  a 
holding  over  after  the  expiration  of  the  additional  year.  AsUant 
T*  Phonograpli  Co.^  357. 

6.  Set-offs  Claim  due  to  tenant  by  landlord  may  be  set  off  against 
rent    And  a  tender  of  balance  due  is  sufficient    Nlckols  r.  JoneSy  5d9. 

LEASE. 

1.  C(mdUion  qf^Uaefar  railroad  purpo9es,    Kagle  r.  PaiAter,  592. 

2.  Construction  of— Tenant  liable  for  repairs  so  continues  \f  holdimg 
over— Evidence,    Patterson  t.  Parky  857. 

3.  Termination  of  term — Surrender^Holding  over — Notice,  Ask- 
knrst  T*  Pkonograph  Co.f  857. 

LEGACY. 

See  Wills. 

MARRIED  WOMEN. 

1.  Conveyance  in  fraud  of  creditor — O^t — ConsideraUon.  A  wife's 
joining  with  her  husband,  who  was  financially  embarrassed,  in  the  con- 
veyance to  a  creditor  of  certain  of  his  real  estate,  incumbered  to 
almost  its  full  value,  so  as  to  relieve  her  right  of  dower,  is  not  suffi- 
cient consideration  to  support  a  conveyance  of  other  real  estate  by 
the  husband  to  the  wife.    Trust  Co.  r.  Brown^  477. 

MASTER  AND  SERVANT. 

1.  Dismissal  qf  servant — Damages,  In  an  action  by  a  servant  agidnst 
a  master  for  wrongful  discharge,  the  limit  of  recovery  is  not  confined 
merely  to  the  amount  due  at  the  time  the  writ  was  issued,  but  full 
damages  may  be  recovered  by  the  plaintiff  for  breach  of  the  contract, 
and  the  question  of  the  amount  of  the  damages,  under  all  the  cir- 
cumstances of  the  case,  is  for  the  jury. 

Where  a  master  dismisses  a  servant,  alleging  as  ground  for  dis- 
missal the  use  of  abusive,  profane  and  disrespectful  language  to  him- 
self, and  the  servant  denies  that  he  used  such  language,  the  question  of 
the  right  of  the  master  to  dismiss  the  servant  is  for  the  jury.  Wllke  r. 
Harrison,  202. 

2.  Fellow  servants  negligence  of-~Train  orders.  Brakeman's  vndow 
cannot  recover  where  engineer  disregards  rules.  Kennelty  T*  B.  A  0« 
B.  B.  Co.,  60. 

3.  Negligence— D^ective  machine — When  question  of  negligence  is 
for  the  Jury,    Pita  T.  Jenner,  2»2. 

MEASURE  OF  DAMAGES. 
See  Damages. 

MINES  AND  MINING. 

1.  Statute  of  limitatiQ^ns—Trespa»s-^Equitoble  rule.  In  an  action  of 
trespass  to  recover  damages  for  the  imlawful  mining  of  coal  under 
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plaintlff*8  land,  the  equitable  rule  that  the  statute  of  llmitatioii8  shall 
run  only  from  discovery,  or  a  time  when  discovery  might  have  been 
made,  should  be  applied.    Lewej  T«  Fricke^  536. 

MORTGAGE. 

1.  Affidavit  qf  d^enee — Eacroio — Consideration.  An  affidavit  of  de- 
fence to  a  scire  facias  sur  mortgage  is  sufficient  which  avers  that  at 
the  time  the  mortgage  was  executed  the  mortgagee  directed  the  attor- 
ney who  had  prepared  It,  to  hold  it  in  escrow,  keep  it  in  his  fire  proof 
and  not  record  it  until  the  mortgagee  and  the  mortgagor  should  give 
her  further  instructions;  that  after  the  death  of  the  mortgagee  the 
attorney  gave  the  mortgage  to  the  moi-tgagee's  administratrix.  Inform- 
ing her  that  it  had  never  been  delivered;  that  the  defendant,  the 
mortgagor,  had  never  received  any  money  on  account  of  the  mortgage, 
and  that  no  interest  had  ever  been  demanded  from  him  or  paid  by 
him.    Morgan  t*  Morgan)  450. 

2.  Affidavit  qf  d^ence — Terre  tenant  of  timber.  An  affidavit  of  de- 
fence to  a  scire  facias  sur  mortgage  by  a  terre  tenant  of  timber  is  suf- 
ficient which  avers  that  at  the  time  the  terre  tenant  bought  the  timber 
the  owner  of  the  land  obtained  the  consent  of  the  plaintiff  to  make  the 
sale,  and  the  purchase  money  paid  by  the  terre  tenant  to  the  owner 
was  paid  over  to  and  received  by  plaintiff  with  full  knowledge  that 
it  was  the  proceeds  of  the  sale  of  said  timber.    Bank  r.  Borden^  177. 

8.  Attachment — Execution*  Attachable  interest.  Mortgage,  deposit- 
ed as  security  for  debt,  cannot  be  attached.    Taylor  T«  Hney^  518. 

4.  Discharge  cf— Sheriffs  sale — Fraudr—Evidence,  Where  a  person 
takes  title  to  land  subject  to  two  mortgages,  he  cannot,  at  a  subse- 
quent sherifiTs  sale  under  the  first  mortgage,  buy  in  the  property  and 
hold  it  divested  of  the  lien  of  the  second  mortgage. 

In  such  case,  on  a  bill  in  equity  by  the  owner  of  the  second  mort- 
gage for  a  decree  to  continue  the  lien  of  his  mortgage,  evidence  is  ad- 
missible which  tends  to  show  that,  after  the  scire  facias  was  issued 
and  before  the  sale,  plaintiff  was  ignorant  of  the  proceedings;  that  de- 
fendant was  negotiatiug  with  him  for  the  purchase  of  his  debt;  and 
that  all  mention  of  the  proceedings  during  the  negotiation  was  studi- 
ously avoided  by  defendant    Kennedy  T*  BoriOy  360. 

5.  Laches,  Assignment  qf  tnortgage — Estate  by  entireties.  Young's 
£81^645. 

MUNICIPAL  LAW. 

1.  Contract,  Water  Co, — Conduct  qf  parties — Presumption — Ihspressio 
unitu  exclusio  alterius — Specification  of  a  limited  class  of  exemptions, 
effect  qf,    8t  Clair  School  Distriet  r.  MonongaheU  Water  Co.,  82. 

2.  Councils,  power  qf^Charges  of  corruption.  It  seems  that  under 
the  acts  of  May  17,  1883,  P.  L.  33,  and  June  1,  1884,  P.  L.  53,  councils 
of  a  city  of  the  first  class  have  authority  to  appoint  a  committee  to 
investigate  charges  of  corruption  against  members  of  councils,  with 
power  to  send  for  persons,  papers,  books  and  documents  to  be  pro- 
duced and  examined  before  the  committee.    Simon's  Appeal^  530. 

8.  Debt — County  and  city  taluatUm.    The  language  in  article  9,  seo* 
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tion  8,  of  the  const! tntion,  **  The  debt  of  any  city  shall  neyer  exceed 
seven  per  centum  npon  the  assessed  yalue  of  the  taxable  property 
therein,"  and  that  of  section  2  of  the  act  of  April  20,  1874,  "  Any  city 
may  incurxiebt  or  increase  its  indebtedness  to  an  amount  in  the  aggre- 
gate not  exceeding  two  per  centum  upon  the  assessed  value  of  the  tax- 
able property  therein,  as  fixed  and  determined  by  the  last  preceding 
assessed  valuation  thereof,"  and  similar  language  throughout  this  act, 
mean  the  valuation  fixed  by  the  city  authorities  as  a  basis  of  taxation 
for  city  purposes,  and  not  the  valuation  made  by  county  officers  for 
county  pui-poses.    Brace  r.  Pittsbnrgy  152. 

4.  Debt,  Increase  of— Acts  of  1874  and  1891.  Under  the  acts  of 
April  20,  1874,  P.  L.  d5,  and  June  9,  1891,  P.  L.  252,  an  ordinance  pro- 
viding for  the  increase  of  the  municipal  debt  is  invalid,  which  does 
not  provide  for  the  levy  and  collection  of  an  annual  tax  equal  to  at 
least  eight  per  centum  of  the  amount  of  such  increased  debt. 

In  such  a  case  the  fact  that  eight  per  cent  annually  would  more  than 
pay  the  loan  within  the  time  fixed  for  its  payment  is  no  reason  for  dis- 
regarding the  mandate  of  the  acts.  At  least  eight  per  cent  must  be 
actually  levied  before  the  bonds  are  issued. 

It  is  not  necessai^y  that  the  loan  should  be  issued  redeemable  by 
annual  installments.  The  intent  of  the  act  is  that  a  certain  sum  shall 
be  annually  raised  in  anticipation  of  payment;  and  whether  paid  oat 
in  redemption  of  the  bonds  annually,  or  into  the  sinking  fund  for  the 
payment  of  the  bonds  at  the  expiration  of  a  term  of  years,  it  is,  with- 
in the  meaning  of  the  act,  applied  annually  to  the  redemption  of  the 
bonds.    lb* 

6.  Debt  of  PitUburg— Local  act  qf  ISoO—Act  of  1S14— Statutes— Im- 
plied repeal.  The  local  act  of  April  6,  1850,  P.  L.  408,  limiting  the 
debt  of  the  city  of  Pittsburg  to  $1,500,000,  is  repealed  by  the  constitu- 
tion and  the  act  of  April  20,  1874. 

Whenever  any  law  regulating  the  municipal  affairs  of  cities  of  a  given 
class,  shall  be  found  to  conflict  with  a  previous  local  statute  applica- 
ble to  any  member  of  the  class  relating  to  the  subject,  the  latter  must 
give  way,  by  reason  of  the  nature  and  purposes  of  class  legislation.    1h» 

6.  Debt — Sinking  fund — Cojistitution,  Under  section  8,  article  9  of 
the  constitution,  which  declares  tliat  **the  debt  of  any  city  shall 
never  exceed  seven  per  centum  upon  the  assessed  value  of  the  taxable 
property  therein,"  the  debt  of  a  city  is  properly  ascertained  by  sub- 
tracting from  its  total  indebtedness  the  amount  of  the  certificates  of 
the  funded  debt  of  the  city  held  in  the  sinking  fund.    Ib« 

7.  Negligence — Independent  contractors.  Where  county  commis- 
sioners entered  into  a  contract  with  a  firm  of  contractors  to  place  a 
stone  curb  upon  a  line  dividing  a  park  from  the  pavement  of  a  much 
used  public  street,  the  fact  that  the  commissioners  directed  that  the 
dirt  should  not  be  thrown  upon  the  grass,  in  accordance  with  the 
terms  of  a  provision  in  the  conti*act,  and  furnished  boards  upon  which 
the  dirt  might  be  deposited,  does  not  render  the  county  liable  for  the 
negligence  of  the  contractor,  in  heaping  the  dirt  upon  the  pavement 
and  leaving  it  unguarded  and  unlighted  during  the  night. 

In  such  a  case  vague  testimony  that  the  commissioners  directed  tiiat 
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certain  tbings  should  be  done  and  certidn  changes  made,  without 
specifying  what  the  changes  were,  is  not  sufficient  to  fix  liability  upon 
the  county.    £by  T.  Lebanon  Co*f  ($32. 

8.  Road  law — ^^  Maiority  qf  owners,*^  Meaning  of  under  Act  of 
May  16,  1891,  P.  L.  75.    Speer  T,  Pittsburg,  86. 

MUNICIPAL  liens! 

1.  Amendment  of  lien — Act  qf  April  8,  1867.  Under  local  act  of 
April  3,  1867,  P.  L.  732,  relating  to  paving  and  grading  of  streets  in 
borough  of  McEeesport,  where  a  municipal  lien  properly  states  front- 
age and  boundaries  of  the  lot,  but  does  not  give  depth,  Uie  lien  may 
be  amended  so  as  to  show  depth,  after  verdict  on  a  scire  facias,  any 
time  before  statute  of  limitations  has  barred  claim.  McKeesport  r. 
Busck,  46. 

2.  ABseasments — Acts  of  April  3,  1867,  and  May  16,  1891.  Act  of 
May  16,  1891,  P.  L.  69,  does  not  repeal  or  change  provisions  of  act  of 
April  3,  1867,  P.  L.  732,  but  is  intended  to  provide  more  specifically 
for  the  practice  in  cases  where  final  assessments  have  been  made. 

While  act  of  May  16, 1891,  P.  L.  69,  is  applicable  to  all  such  assess- 
ments as  require  final  confirmation  of  report  of  viewers,  and  directs 
that  lien  shall  date  from  time  of  confirmation,  it  does  not  invalidate 
assessments  made  in  a  different  manner  under  a  local  act,  such  as  act 
of  April  3,  1867,  P.  L.  732,  relating  to  borough  of  McKeesport  Mc- 
Keesport T.  Basch)  46. 

3.  Assessments — Paving — Foot-front  rule.  Inequalities  in  surface, 
or  in  situation  and  depth  of  lot,  are  not  sufiBcient  grounds  for  refus- 
ing to  apply  the  foot-front  rule  in  assessments  for  municipal  improve- 
ments to  borough  or  city  lots.    McKeesport  r.  Bascliy  46. 

4.  Contract— Parol  evidence  to  establish  set-off  and  usury,  Phila*  r. 
Kelly,  207. 

5.  Location  of  street — Evidence.  On  trial  of  scire  facias  sur  munici- 
pal lien  for  paving  and  grading,  the  questions  whether  street  desig- 
nated in  the  petition  is  on  defendant's  land,  and  whether  a  majority 
of  property  owners  along  line  of  improvement  signed  the  petition,  are 
questions  for  jury.    McKeesport  Boro.  T.  Basch*  46. 

6.  Original  paving — Streets,  Macadamizing  street,  by  appropriation 
of  council,  not  such  original  paving,  as  to  prevent  recovery  for  pave- 
ment of  vitrified  brick.    Mack  r.  Hill,  211. 

7.  Original  paving.  Liability  of  street  railways  can  be  set  up  by  an 
abutting  owner  as  a  defence  to  a  suit  brought  to  recover  on  a  munici- 
pal lien.    Phlla*  T.  Bowman,  393. 

8.  Tax  lien—Notice-^Waiver  of  notice^Act  qf  March  23, 1866— Ca«e 
stated— Necessary  averments,    Philadelphia  T.  Schofleld,  389. 

MURDER. 

1.  Insanity — Charge  qf  court.  On  the  trial  of  an  indictment  for 
murder,  where  insanity  is  set  up  as  a  defence,  it  is  proper  for  the 
court  to  charge  that  mental  incapacity  is  to  be  established  by  the 
weight  of  the  evidence,  and  that  an  act  is  presumed  to  have  been  done 
sanely  until  the  contrary  appears  by  the  evidence. 
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An  instraction  that  the  prisoner  should  be  held  responsible  for  his 
acts  *^  until  the  fact  is  positiyely  proven  that  he  is  not  responsible," 
'While  holding  the  defence  to  too  high  a  measure  of  proof,  is  not  inju- 
rious to  the  prisoner  where  the  court  further  says :  ^*  Are  you  satisfied: 
not  clearly  but  by  the  weight  of  the  evidence  simply,  because  he  is 
not  bound  to  prove  it,  except  by  the  weight  of  .the  evidence — the  fair 
preponderance  of  evidence; "  and  where  this  rule  is  again  stated  and 
enforced  in  other  parts  of  the  charge.    Com*  T«  Woodley^  464. 

2.  Motion  to  quash  array — Jury  wheel — Delay — Laches — Waiver-^ 
Practice,  O.  <ft  T.    Com.  T.  Freeman,  332. 

NEGLIGENCE. 

1.  Contributory  negligence— Grade  crossifig — "  Stop,  look  and  listen.** 
Whore  a  pei'son  goes  on  the  track  of  a  railroad  immediately  in  front 
of  an  approaching  train  at  a  point  where  nothing  intervenes  to  obstruct 
his  view,  the  court  will  say  as  matter  of  law  that  lie  was  guilty  of 
negligence,  notwithstanding  his  assertion  that  he  stopped,  looked  and 
listened,  before  going  upon  the  track. 

Safety  gates  on  a  city  street  at  a  itdlroad  crossing  are  a  warning  of 
the  passing  of  trains,  not  only  to  vehicles  but  to  pedestrians;  and  if, 
in  disregard  thereof,  a  pedestrain  pass  a  gate  which  is  closed,  in  broad 
daylight,  enter  upon  the  crossing,  and  while  watching  one  tndn  is 
struck  by  another  and  killed,  his  contributory  negligence  will  prevent 
a  recovery  of  damages. 

In  such  case  it  is  a  matter  of  no  moment  whether  the  gates  were 
always  down  or  not,  as  it  appeared  that  a  train  was  approaching  at 
the  time,  and  the  gate  was  down.  Skeehan  T*  P*  A  IL  B«  B.  Co., 
854. 

2.  Contributory  negligence — Evidence — Question/or  Jury,  Whenever 
there  is  a  conflict  of  testimony,  or,  for  any  cause,  there  is  a  reasonable 
doubt  as  to  the  facts,  or  as  to  the  inferences  to  be  drawn  from  them, 
negligence  is  always  a  question  for  the  jury.  Howett  r.  P.  W.  k  B., 
607. 

3.  Contributory  negligence — Opening  in  sidewalk.  In  an  action  to 
recover  damages  for  personal  injuries  caused  by  falling  over  partly 
opened  cellar-doors  in  a  sidewalk,  it  appeared  that  the  opening  was 
close  to  the  building  line  of  defendant's  house.  The  doors  were  two 
feet  nine  inches  square,  and  each  door  was  sixteen  and  one  half  inches 
in  width.  The  distance  of  the  doors  from  the  house  line  was  three  or 
four  inches.  The  doors  were  made  of  iron  and  properly  constructed. 
At  the  time  the  plaintiff  fell,  both  doors  were  partly  opened,  the  cen- 
ter where  they  met  being  about  eight  inches  above  the  level  of  the 
pavement.  The  raising  of  the  doors  to  this  elevation  made  a  space 
between  their  edges  of  four  or  five  inches,  and  they  were  kept  in  this 
condition  during  the  daytime  for  the  purpose  of  lighting  and  ventilat- 
ing the  cellar.  The  accident  occurred  about  noon  on  a  day  in  June. 
Plaintiff  in  leaving  defendants'  building  stepped  down  from  a  stone 
doorsill  two  and  one  half  inches  high  above  the  pavement,  and  turning 
sharp  around,  with  his  eyes  elevated,  keeping  dose  to  the  wall, 
stumbled  over  the  doors  and  was  injured.    Held,  (1)  that  defendant 
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was  not  guilty  of  negligence  in  maintaining  the  doorg  in  the  condition 
in  which  they  were  at  the  time  of  the  accident;  and  (2)  that  plain- 
tiff was  guilty  of  contributory  negligence.    StMkkoiise  r*  Tendig,  582. 

4.  Contributory  negligence — Proximate  cause — Wagons  on  the  track. 
It  is  not  negligence  per  se  for  a  citizen  to  be  upon  tracks  of  a  street 
railway.  So  long  as  the  right  of  common  user  of  the  tracks  exists  in 
the  public,  it  is  the  duty  of  passenger  railway  companies  to  exercise 
such  watchful  care  as  will  prevent  accidents  or  injuries  to  persons 
who,  without  negligence  on  their  own  part,  may  not  at  the  moment 
be  able  to  get  out  of  the  way  of  a  passing  car. 

Where  the  gripman  of  a  motor  car  runs  his  car  at  a  high  rate  of 
speed,  when  the  probable  consequence  will  be  a  collision  with,  wagons 
ahead  of  car  on  the  track,  and  there  is  evidence  that  car  could  not 
have  been  stopped  until  it  reached  a  point  three  hundred  feet  beyond 
point  where  car  collided  with  wagon,  the  question  of  negligence  is  for 
jury.    Thatcher  t.  Central  Traction  Co.,  66. 

6.  Fire  escapes — Certificates — EHdence.  Under  the  act  of  June  11, 
1879,  P.  L.  128,  as  amended  by  the  act  of  June  3,  1885,  P.  L.  68,  pre- 
scribing the  nature  and  mode  of  construction  of  external  fire  escapes, 
but  providing  that  *^  nothing  herein  contained  shall  prohibit  any  per- 
son ....  from  selecting  and  erecting  any  other  and  different  device, 
design  or  instrument,  being  a  permanent  safe  external  means  of  escape, 
subject  to  the  inspection  and  approval  of  the  constituted  authorities 
for  that  purpose,**  a  person  is  at  liberty  to  erect  a  fire  escape  different 
from  that  described  in  the  act  but  at  his  own  risk  that  it  shall  prove 
**  permanent,  safe  and  external,**  and  that  it  shall  be  subject  to  the 
inspection  and  approval  of  the  proper  authorities.  The  act  of  1885 
does  not  raise  an  absolute  liability  for  all  injuries  by  fire  whether  the 
absence  of  a  fire  escape  had  any  connection  with  such  injuries  or  not. 
Sewell  T.  MoorCf  570. 

6.  Independent  contractors — Municipalities,  A  county  is  not  liable 
for  an  injury  caused  by  the  negligence  of  an  independent  contractor, 
where  the  county  commissioners  have  not  interfered  with  the  conduct 
of  the  work  so  as  to  conti'ol  its  methods,  and  become  the  responsible 
masters  notwithstanding  the  contract    Eby  r.  Lebanon  Co.,  632. 

7.  Infants — Street  railways — Contributory  negligence.  In  an  action  to 
recover  damages  for  the  death  of  boy  between  twelve  and  thirteen 
years,  plaintiff's  testimony  tended  to  show  that  boy  jumped  a  ditch 
alongside  of  defendant's  track,  and  stood  in  a  space  between  track 
and  ditch,  which  was  estimated  to  be  about  two  and  one  half  feet 
wide,  and  while  looking  down  into  ditch  was  struck  by  a  car  run  at 
an  unusually  high  rate  of  speed  without  any  bell  being  rung.  The 
evidence  for  defendant  tended  to  show  that  boy  ran  parallel  with  the 
car  for  a  short  distance  on  the  pavement,  then  jumped  the  ditch  and 
ran  in  front  of  the  car  and  was  immediately  run  over.  There  was 
also  evidence  that  the  car  bell  was  sounded  either  constantly  or  at 
short  intervals.  Held,  that  the  case  was  for  the  jury.  laqninta  r. 
Citisens'  Traction  Co.,  63. 

8.  Master  and  servant — D^ectine  machine.  In  an  action  to  recover 
damages  for  personal  injuries  suffered  by  plaintiff  while  working  at  a 
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mangle  in  a  laundry,  the  case  is  for  the  jory  where  plaintiffs  eyidence, 
although  contradicted,  tends  to  show  that  plaintiff  was  instructed  hj 
defendant's  superintendent  to  work  at  the  mangle;  that  several  teeth 
in  one  of  the  cog-wheels  were  broken,  causing  the  machine  to  jump 
and  jerk,  that  plaintiff  complained  to  defendant  of  the  condition  of 
the  wheel,  that  a  machinist  was  sent  for  to  repair  it,  and  that  defend- 
ant then  told  plaintiff  that  the  machine  was  in  perfect  order,  and  not 
to  be  afraid.    Frits  T«  Jennery  292. 

9.  PasMenger — Premtmption — Question  for  jury.  In  an  action  by  a 
passenger  against  a  railroad  company  to  recover  damages  for  personal 
injuries,  where  it  appeared  that  the  passenger  was  injured  by  tiie  over- 
turning of  the  car,  the  case  is  for  the  jury  where  there  is  evidence 
that,  at  the  point  where  the  accident  occurred,  there  was  a  defective 
rail ;  that  the  rail  had  been  cracked  one  third  through  for  some  con- 
siderable time,  that  it  had  been  in  use  for  ten  years,  and  looked  old 
and  worn.    Dampinan  r.  Pa*  B.  B*,  520. 

10.  Railroads — Fellow  servant  Widow  of  brakeman  cannot  recover 
where  engineer  disregards  train  orders.  Kennedy  T«  B«  0*  R*  B» 
Co.,  6a 

11.  Street  railtoays — D^ective  rail  In  an  action  against  a  street 
railroad  company  to  recover  damages  for  personal  injuries  caused  by 
the  rim  of  the  wheel  of  plaintifTs  wagon  being  caught  by  the  end  of 
a  rail  which  had  become  worn  and  split,  the  case  is  for  the  jury  where 
plaintiff's  evidence  tends  to  show  that  tlie  car  tracks  for  two  squares 
from  the  place  of  the  accident  were  in  a  condition  dangerous  to  per- 
sons dilving  on  the  street  because  the  rails  were  woi-n  and  many  of 
them  insecurely  fastened  or  entirely  loose;  that  the  rail  which  caused 
the  injury  was  so  worn  that  it  would  not  hold  the  spikes  by  which  it 
had  been  fastened  down,  and  that  at  the  end  it  was  split  and  the  parts 
separated  about  an  inch ;  that  the  rail  appeared  to  have  been  in  this 
condition  for  some  time;  and  that  the  defects  were  apparent  and 
would  have  been  observed  by  any  one  supervising  the  track.  GIltoB 
T.  Hestonrille,  460. 

12.  Street  railway — Wagons  on  track — Proximate  cause.  In  an  ac- 
tion against  a  street  railway  company,  to  recover  damages  for  personal 
injuries,  it  appeared  that  defendant  operated  a  double  line  of  railway 
on  a  street  where  there  was  a  steep  grade.  At  the  time  of  the  acci- 
dent plaintiff  was  driving  a  light  wagon  on  the  right  hand  track  going 
up  the  hill.  To  let  a  car  pass  he  turned  into  the  left  hand  or  down 
track.  Coming  toward  him  on  the  down  track  was  a  heavy  wagon, 
followed  by  a  trolley  car,  which  was  running  at  a  very  high  rate  of 
speed.  To  let  the  car  pass,  the  heavy  wagon  turned  towai-ds  the  otiier 
track,  and  at  the  same  time  plaintiff  turned  in  the  same  direction. 
The  heavy  wagon  cleared  the  down  track,  but  interfered  with  plaintiff 
BO  that  he  could  not  get  his  wagon  off  the  track,  and  it  vras  struck  by 
the  down-coming  car,  and  plaintiff  injured.  Held,  that  there  was  no 
question  of  approximate  or  remote  cause  or  the  interposition  of  an 
independent  responsible  cause  which  produced  the  result,  and  that 
the  question  of  defendant's  negligence  was  for  the  jury. 

If  the  speed  of  the  car  was  a  dangerous  and  negligent  one,  the  nat- 
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ural  consequence  was  that,  on  a  much  traveled  street,  those  in  peril 
would  obstruct  each  other's  movements  in  attempts  to  escape.  This 
was  one  of  the  very  contingencies  which  defendant  was  bound  to  fore- 
see and  avoid  by  due  care,  for  it  would  be  the  natural  and  probable 
result  of  high  speed.  By  Mb.  Justice  Dean.  Thateher  r.  Central 
Traction  Co.,  66. 

NOTICE. 

1.  Landlord  and  Tenant — Lease — Surrender,  When  notice  to  end  ten- 
ancy not  required.    Ashhnrst  r.  Phonograph  Co.,  357. 

2.  Waiver  of  in  suit  on  tax  lien  under  act  of  1866.  Philadelphia  t« 
Schoileld,  389. 

3.  Essentials  of  to  forfeiture  of  stock  of  joint  stock  company.  No- 
tice by  publication  when  sufficient.  Morris  r.  Metalline  Land  Co«» 
351. 

4.  Exemption^Debiors.  What  is  sufficient  notice  in  point  of  time. 
Snyder  t.  Schmick,  429. 

PAPER-BOOKS. 

See  Pbacticb,  S.  C. 

PARENT  AND  CHILD. 

1.  Custody  of  children.  At  any  time  during  minority  the  court  will 
make  such  disposition  of  a  minor,  whose  custody  is  in  dispute,  as  will 
best  promote  welfare  of  infant.    Browns'  Est*)  249. 

PARTNERSHIP. 

1.  Affidavit  of  d^enr.e^  sufficiency  of,  alleging  partnership,  Sh aster 
T.  Fitzpatrick,  294. 

2.  Agreement  in  writing — Act  of  April  6, 1870,  P.  L.  56.  At  common 
law  an  agreement  to  advance  money  to  a  business  concern  and  to  re- 
ceive a  share  of  the  profits  of  the  business  makes  the  lender  a  partner 
in  the  business  so  far  as  concerns  third  persons. 

Where  a  loan  of  money  to  an  individual  or  a  firm  has  been  made 
upon  an  agreement  to  receive  a  share  of  the  profit  of  the  business  of 
the  borrower  as  compensation  for  the  use  of  the  money,  the  exemp- 
tion from  liability  as  a  partner,  under  the  act  of  April  6,  1870,  P.  L. 
56,  is  on  condition  that  the  agreement  shall  be  in  writing,  and  that 
the  share  of  profits  shall  be  in  lieu  of  interest;  a  deviation  from  the 
requirements  of  the  statute  has  the  effect  of  imposing  a  liability  as  a 
partner.    Wessels  r.  Weissy  490. 

3.  Equity — Pleading—Eesponsine  answer — Evidence,  On  a  bill  in 
equity  for  an  account,  plaintiff  averred  that  there  was  an  agreement 
between  himself  and  defendant,  by  which  he  was  to  receive  fifteen 
dollars  per  week  for  services  in  a  store,  and  one  fourth  part  of  the 
profits.  The  bill  admitted  payment  at  the  rate  demanded  from  Octo- 
ber, 1887,  to  May,  1889,  and  at  the  rate  of  fifteen  dollars  per  week 
from  May,  1889,  to  January,  1890,  at  which  time  plaintiff  left  the  store. 
The  bill  asked  for  an  account  of  one  fourth  of  the  profits  from  May, 
1889,  to  January,  1890.    The  answer  admitted  that  a  contract  was 


Digitized  by  VjOOQ  IC 


686  INDEX. 

PARTNERSHIP— conWnwcd. 

made  in  October,  1887,  as  alleged,  which  was  by  its  terms  to  contiime 
until  the  next  annual  account  of  stock  should  be  taken;  that  this 
took  place  in  May,  1880,  after  which  on  account  of  the  smallness  of 
the  profits,  and  of  the  return  for  the  use  of  the  capital  employed,  the 
share  in  the  profits  was  no  longer  to  be  paid,  but  the  plaintiff,  so  long 
as  he  chose  to  remain,  was  to  receive  only  the  weekly  sum  of  fifteen 
dollars;  that  he  i*emained  on  these  terms  until  the  eighteenth  day  of 
January,  1800,  making  no  claim  to  share  in  the  profits  during,  nor  at 
the  close  of  this  part  of  his  service,  nor  until  more  than  six  months 
afterwards.  Held,  that  the  answer  was  responsive  to  the  bill,  and  it 
could  not  be  overcome  by  the  plaintifiTs  testimony  alone,  unsupported 
by  a  second  witness  of  con*oborative  prool    Bailie  T*  BaiUe^  472. 

4.  Becdver — Discretion  cf  court  The  appointment  of  a  receiver  of 
partnership  assets  rests  in  the  sound  discretion  of  the  court;  and  in 
exercising  such  discretion,  it  proceeds  cautiously  and  is  governed  by 
a  view  of  the  whole  circumstances  of  the  case.  No  positive  or  unvary- 
ing rule  can  be  laid  down  as  applicable  to  all  cases.  If  there  be  no 
danger  to  the  property  and  nothing  to  show  the  necessity  or  expedi- 
ency of  appointing  a  receiver,  none  should  be  appointed. 

Where  the  evidence  is  confiicting  as  to  whether  the  managing  part- 
ner  kept  proper  books  of  the  firm^s  business  and  it  appears  that  the 
partnership  will  expire  in  a  few  days  by  its  own  limitation,  the  Su- 
preme Court  will  not  reverse  an  order  refusing  to  appoint  a  receiver. 
Beanmont  t.  Beanmont^  615. 

PASSENGER. 

BSection  of.    Laird  t.  Traction  Co.y  4. 

PAVING. 

See  Municipal  Liens. 

PATENTS. 

1.  Re'lstue — Surrender — Contract,  Where  the  re-issue  of  letters 
patent  is  applied  for,  the  surrender  of  the  original  letters  takes  effect 
only  upon  the  issue  of  the  amended  patent,  and  if  the  re-issue  is 
refused  the  original  patent  is  returned  to  its  owners.  Gulp  t*  Aliens 
286. 

PLEADING—EQUITY. 

1.  Besponsive  answer  cannot  be  overcome  by  plaintifTs  evidence 
alone.    Bailie  T.  Bailie,  472. 

PLEADING  AND  PRACTICE,  O.  A  T. 

4.  Indictment — Felonious  entry — When  indictment  sustained.  COM* 
T.  Carson,  170. 

PRACTICE,  C.  P. 

1.  Amendment — Assignment  for  creditors.  In  an  action  to  reooTer 
a  balance  alleged  to  be  due  under  a  settlement  of  mutual  aocounts 
between  plaintiff  and  defendant,  where  it  appears  that  after  the  set- 
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tlement,  but  before  the  suit  was  brought,  plaintiff  made  an  assign- 
ment for  the  benefit  of  creditors,  the  record  may  be  amended  at  any 
stage  of  the  proceedings  so  as  to  add  the  name  of  the  assignee  for 
creditors,  as  party  plaintiff.    Felty  T«  Deareiif  640. 

2.  Case  staled — Necessary  averments.  A  case  stated  is  not  defective 
because  it  dpes  not  affirmatively  state  that  the  notice  required  by  the 
act  of  1860  had  been  given,  there  being  no  admission  that  the  city  had 
failed  to  comply  with  the  provisions  of  the  statute  in  regard  to  notice, 
and  it  distinctly  appearing  therein  that  the  owner  agreed  with  the 
city  to  the  issuing  of  the  scire  facias.    Phila*  T«  Schofleldf  389. 

3.  Svidence.  Certifying  question  of  evidence  to  court  arising  under 
councilmanic  investigaldon.    Simon's  App.y  530. 

4.  Bemoval  of  trustee.  Will  be  ordered  where  hostile  relations  with 
cestui  que  trust  works  disadvantage  to  the  latter.  Marsden's  Est*) 
213. 

5.  Service  qf  process  on  foreign  insurance  company  may  be  made  on 
the  authorized  agent  in  the  county  where  he  resides,  but  suit  may  be 
brought  in  any  county  in  the  commonwealth.  Werron  T«  Ins.  Co*9 1 12. 

6.  Statement^Act  of  May  25,  1887.  A  statement  of  claim  is  not  in 
violation  of  the  act  of  May  25,  1887,  P.  L.  271,  which  uses  the  form  of 
a  declaration  or  naiT,  customary  under  the  old  practice,  if  the  state- 
ment sets  out  a  cause  of  action  with  the  exact  dates,  amounts  and 
particulars  of  contract  sued  upon,  with  no  irrelevant  or  impertinent 
matter.    Kline  T.  Smith)  563. 

7.  Sufficiency  cf  qffidavit  qf  d^ence.    Hostetter  T*  Aid  SoCy  636. 

PRACTICE,  O.  C.  A  C.  P. 

1.  Probate — Notice — Parlies.  After  an  appeal,  proceedings  are  bo- 
fore  O.  C.  until  precept  is  lodged  in  C.  P.  When  omitted  party  will 
be  allowed  another  appeal.  Where  an  appeal  has  been  taken  within 
five  years  an  interested  party  may  be  cited  after  that  time.  Miller's 
Est.)  07. 

PRACTICE,  O.  A  T. 

1.  Jury  ujJieel— Motion  to  qtuuh  array.    Com.  T*  Freeman^  332. 

PRACTICE,  Q.  S. 

1.  Road  law — Reviewer — Appointment  of  original  petitioner  fhtal— 
Decision  of  court  must  be  based  upon  report  of  viewer  or  reviewer 
and  not  upon  testimony  by  a  commissioner.  Ohio  T«  Boss  Township 
Bond)  132. 

PRACTICE,  S.  C. 

1.  Appeals  for  delay — PenaUiea—Act  of  May  25,  1874.  The  penal- 
ties provided  by  the  act  of  May  25,  P.  L.  227,  for  taking  an  appeal  to 
the  Supreme  Court  for  the  purpose  of  delay,  will  be  imposed  where 
it  appears  that,  after  verdict  and  judgment,  defendant  offered  to  set- 
tle for  an  amount  less  than  the  judgment,  and  threatened  to  appeal 
if  his  order  was  not  accepted;  that,  after  his  offer  was  declined,  he 
took  the  record  of  the  case  out  of  the  common  pleas,  but  never  filed 
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it  in  tlie  Supreme  Court;  that  he  never  printed  any  paper-book  and 
made  no  apparent  effort  to  prepare  the  case  for  argument.  Peanj- 
packer  t.  Dean,  284. 

2.  Paper-books — Failure  to  print  testimony.  Whore  the  appeUant 
fails  to  pilnt  in  his  paper-book  the  greater  part  of  the  testimony,  the 
Supreme  Court  will  assume  that  the  portions  of  the  charge  assigned  as 
error  are  fully  warranted  by  the  testimony.    Bradley  r*  TemoBy  003. 

PRINCIPAL  AND  AGENT. 

1.  Affidavit  cf  defence.  Insufficiency  of  affidavit  of  married  woman 
to  rebut  agency  of  husband  in  a  suit  on  contract  to  recover  cost  of 
paving.    Mack  PtTing  Co.  t.  Towiiy  267. 

PROXIMATE  CAUSE. 

1.  Street  railways — Nealigence— Contributory  negligence — Wagons 
on  tracks-Dangerous  speed  qf  trolley  car.    Thatcher  Y.  Traction  Co^ 

m. 

PROMISSORY  NOTES. 

1.  Forgery  qf  Evidence  held  insufficient  to  establish.  Patterson's 
Est,  110. 

PUBLIC  POLICY. 

1.  Common  carrier.  Stipulation  for  insurance  and  release  of  liabil- 
ity for  negligence  inserted  in  bill  of  lading,  void  as  against  public 
poUcy.    WiUock  T.  Pa.  B.  B.,  184. 

QUARTER  SESSIONS.    See  Pbacticb,  Q.  S. 
QUESTION  FOR  JURY.    See  Evidence. 

QUO  WARRANTO. 

1.  Corporation — Otister — Lis  pendens — Appeal  Where  in  contro- 
versy between  contending  factions  of  a  beneficiary  association,  the 
Supreme  Court  decrees  that  matters  shall  remain  in  statu  quo  until 
next  session  of  supreme  lodge  of  order,  the  commonwealth  may  in 
the  meantime  institute  proceedings  of  quo  warranto  and  obtain  judg- 
ment of  ouster  against  the  corporation. 

In  such  case  the  quo  warranto  is  a  new  proceeding  by  a  new  party, 
and  has  nothing  to  do  with  dispute  between  the  factions.  It  raises 
the  question  against  both  parties  alike  whether  the  corporation  itself 
has  any  further  right  to  exist. 

Where  in  such  case  the  supreme  lodge  accepts  as  final  the  decree  of 
ouster,  and  directs  the  officers  of  the  order  to  take  no  appeal,  and 
follows  this  action  by  omitting  to  elect  new  officers,  adjourning  sine 
die,  the  minority  has  no  standing  to  appeal  from  judgment  of  ouster. 
Com.  T.  Order  of  Solon^  33. 

RAILROADS. 

1.  Condemnation  proceedings — Damages — Lots — Evidence.    Where 
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tenants  in  common  make  a  plan  of  their  land  showing  lots,  streets 
and  alleys,  and  agree  to  a  partition  among  themselves,  but  before  deeds 
are  executed  and  plan  recorded,  an  incline  plane  company  enters  upon 
the  land  to  construct  its  works,  owners  may  claim  in  their  petition 
damages  not  only  for  land  actually  taken,  but  also  for  appropriation 
of  ways  or  easements  appurtenant  to  land;  but  streets  laid  down  on 
the  plan,  not  opened  or  accepted  by  the  public,  cannot  be  treated  as 
actual  streets. 

In  such  case  owners  may  offer  plan  as  evidence  of  capacity  of  land 
for  improvement  in  a  certain  way;  and  the  company  may  give  evi- 
dence of  an  equally  advantageous  use  in  a  different  way  with  which 
the  incline  would  not  interfere,  or  which  it  might  aid.  Such  evidence 
on  both  sides  is  admissible  because  of  its  bearing  on  the  damages  to 
plaintiffs  as  owners  of  the  land  taken,  or  of  rights  of  way  over  such 
land,  and  not  as  owners  of  remote  lots.  Phillips  y«  Incline  Plane 
€om  21. 

2.  Grade  crossings — Safety  gates — Contributory  negligence — Stop^ 
look  and  listen,    Sheehan  r.  R.  B.^  354. 

8.  Lease,  condition  of— Use  of  land  for  railroad  purposes  d^ned* 
Kugel  T.  Painter,  592. 

4,  Location — Branches —  Dwelling  house,  A  railroad  company  organ- 
ized under  the  act  of  April  4,  1868,  P.  L.  02,  located  and  constructed 
a  branch  from  its  main  line  to  a  village  where  there  was  a  large  man- 
ufacturing plant.  The  resolution  of  the  directors  authorizing  the 
location  and  construction,  recited  that  the  branch  was  **  necessary  to 
increase  the  business  of  this  company  and  accommodate  the  trade  and 
travel  of  the  public."  Another  raib-oad  served  the  village  to  which 
the  branch  was  constructed.  After  the  branch  was  built,  it  was  used 
only  for  the  transportation  of  freight  from  the  manufacturing  works, 
and  no  station  house  was  erected  for  the  reception  or  unloading  of 
freight,  and  no  passenger  coach  was  run  on  the  road.  Held,  (1)  that 
a  landowner  whose  property  had  been  taken  for  the  construction  of 
the  branch  had  no  standing  for  equitable  relief;  (2)  that  if  the  branch 
was  not  constructed  in  good  faith  the  commonwealth  was  the  proper 
party  to  complain. 

The  construction  of  a  railroad  so  as  to  cut  off  the  comer  of  a  lot 
and  destroy  a  bam  will  not  be  enjoined  where  it  appears  that  the 
dwelling  house  on  the  lot  is  at  least  one  hundred  and  twenty-five  feet 
from  the  railroad  and  that  there  is  ample  room  on  the  remainder  of 
the  lot  for  a  stable  and  carriage  house.  Bndolpli  T«  SehnyUdll  Tal- 
ley  B.  B.,  430. 

6.  Negligence — Grade  crossings — Question  for  Jury,  In  an  action  to 
recover  damages  for  personal  injuries  received  at  a  grade  crossing, 
the  case  is  for  the  jury  where  the  evidence  for  the  plaintiff,  although 
contradicted,  tends  to  show  that  no  bell  was  rung  or  signal  given  as 
the  train  approached  the  crossing;  that  a  car  was  left  standing  upon 
the  sidewalk  where  pedestrians  passed  over  the  track;  that  plaintiff 
in  going  around  the  car  encountered  a  pile  of  dirt,  snow  and  ioe  over 
which  he  stumbled;  that  he  stopped,  looked  and  listened  before  going 
Vol.  clxvi — 44 
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upon  the  track;  and  that  the  night  when  the  accident  occorred  was 
dark  and  foggy.    Howett  Y.  P.  W.  M  B.,  607. 

6.  Negligence,  presumption  of,  question  for  Jury — Deelarattons — 
Credibility  qf  loitness— Evidence.    Dampnuui  T«  B*  B.f  520. 

7.  Negligence  —  Train  orders — Fellow  sevvants.  Where  a  special 
order  is  given  to  an  engineer  of  a  train  which  is  late,  to  ran  to  the 
terminus  two  hours  late,  and  the  testimony  shows  that  the  special 
order  was  to  be  read  in  connection  with  the  general  rules  of  the  com- 
pany, and  meant  that  the  train  would  have  a  track  clear  of  all  freight 
trains,  but  that  it  must  run  with  reference  to  the  schedule  of  al! 
passenger  trains,  and  the  engineer,  disregarding  the  rule,  negligently 
runs  into  a  passenger  train  ahead  of  him  numing  on  the  schedule 
time,  and  kills  a  brakeman  on  that  train,  the  brakeman's  widow  can- 
not recover  damages  from  the  company,  since  the  accident  was  caused 
by  the  negligence  of  a  fellow  servant  of  the  deceased.  KeBneliy  T* 
B.  A  0.  B.  B.,  60. 

8.  Ejection  qf  passenger— Measure  (^  damages,  A  passenger  on  a 
street  car  desiring  to  be  transferred  received  a  transfer  ticket,  on  the 
margin  of  which  the  nine  o^clock  a.  m.  hour  was  punched.  The  hour 
of  7.80  o'clock  was  also  punched.  On  the  back  of  the  transfer  ticket 
was  this  sentence:  ** It  is  the  duty  of  the  person  receiving  it^  and  one 
of  the  conditions  upon  which  this  check  is  accepted  that  the  passenger 
examine  date  and  time  and  see  that  same  are  correct"  Plaintiff 
made  a  timely  request  for  the  transfer  check,  but  it  was  not  given  him 
until  he  was  in  the  act  of  leaving  the  car.  The  conductor  of  the  cai 
to  which  plaintiff  was  transferred  refused  to  take  the  ticket,  alleging 
that  it  was  ^^two  hours  old."  Plaintiff  assured  him  that  he  had  re- 
ceived the  check  from  the  conductor  of  the  other  car  at  nine  o'clock  a.  m. 
immediately  before  entering  the  second  car,  and  refused  to  pay  an 
additional  fare.  Plaintiff  was  ejected  from  the  car.  Heldy  that  plain- 
tiff was  entitled  to  recover. 

In  such  a  case  damages  are  not  limited  merely  to  an  amount  suffi- 
cient to  compensate  plaintiff  for  the  trouble  and  inconvenience  caused 
him  by  the  delay  in  being  put  off  the  car,  and  the  additional  expense 
necessary  to  complete  his  journey.  He  is  entitled  to  substantial  dam- 
ages for  the  inexcusable  trespass.  Laird  ¥•  Pittsburg  TraetioB  Co»f  4 
8TBEET  BAILWATS. 

9.  Street  railways — Consent  qf  local  authorities  prior  to  ineorj>oration. 
The  source  of  authority  to  lay  a  track  upon  a  highway  is  not  the  munic- 
ipality, but  the  commonwealth,  through  its  enabling  legislation.  The 
municipal  consent  is  an  incident,  but  necessarily  of  subsequent  oc- 
currence. So  far  as  incorporations  are  concerned  the  authorization 
to  lay  the  track  is  complete  when  the  charter  is  obtained. 

Defendant,  a  street  railway  company  incorporated  under  the  act  of 
May  14, 1889,  P.  L.  211,  obtained  its  charter  Nov.  16th,  and  the  monio- 
ipal  consent  Dec.  19th.  Plaintiff,  also  a  street  railway  company,  in- 
corporated under  the  act  of  May  14,  1889,  obtained  its  charter  on 
Nov.  29th,  and  the  municipal  consent  vras  granted  Nov.  20th,  prior  to 
its  incorporation.  Held  (1)  That  defendant  was  legally  authorised  to 
lay  a  track  on  the  disputed  highway  at  the  time  of  plaintiff's  appllocv 
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tion  for  a  charter.  (2)  That  defendant  obtained  the  municipal  consent 
to  lay  the  track  within  a  reasonable  time  after  the  grant  of  its  charter 
'  and  therefore  consummated  its  legal  right  by  the  speedy  acquisition 
of  the  municipal  consent  (3)  That  plaintiff  was  subject  to  the  pro- 
hibition of  the  statute  at  the  time  of  application  for  a  charter,  and 
could  not  acquire  a  right  to  occupy  the  disputed  highway  with  a  track 
in  hostility  to  the  previously  acquired  right  of  defendant  (4)  The 
municipal  consent  granted  Nov.  20th,  to  a  gi*antee  designated  by  plain- 
tiffs  corporate  name,  could  not  defeat  in  any  degree  the  previously 
acquired  right  of  defendant  company,  nor  could  it  be  joined  to  a  sub- 
sequent incorporation  so  as  to  have  such  effect.  Homestead  By«  t« 
Electric  By*,  162. 

10.  Street  railways— Contributory  negligence  qf  ivfante.  What  held 
to  be  in  a  street  railway  accident  laqninta  T.  Citizens'  Traction 
Co.,  63. 

11.  Street  railways — Negligence — Liability  for  d^ective  rail,  A  street 
railway  company  is  bound  to  know  that  use  and  climatic  influences 
will  produce  defects  in  rails,  and  it  is  bound  to  make  such  a  continued 
inspection  as  will  detect  those  which  are  apparent  Gilton  T*  Hes- 
tonviUe  B.  B.,  460. 

12.  Street  railways—Occupation  qf  highways — Act  qf  May  14,  1889. 
Under  the  act  of  May  14, 1889,  P.  L.  211,  two  street  railway  companies 
cannot  be  authorized  to  lay  their  tracks  upon  the  same  highway. 

The  statutory  power  of  incorporation  can  only  be  executed  in  favor 
of  a  company  which  will  construct  and  operate  a  railway  on  a  street 
or  highway  upon  which  **  no  track  is  laid  or  authorized  to  be  laid,*' 
under  any  existing  charter. 

The  time  of  which  the  act  speaks  is  the  time  of  proposed  incorpora- 
tion, and  the  act  does  not  refer  merely  to  charters  existing  at  the  date 
of  the  passage  of  the  act    Homestead  By.  t.  Electric  By.,  162. 

13.  Street  railways — Proxirnate  cause — Wagons  on  road.  It  is  not 
negligence  per  se  for  a  citizen  to  be  on  the  tracks  of  a  street  railway. 
Tkatcher  t.  Traction  Co.,  66. 

14.  Widening  roadbed— Condemnation  proceedings — Dwelling  house. 
Under  the  act  of  March  17,  1869,  P.  L.  12,  a  railroad  company  incor- 
porated prior  to  the  passage  of  the  general  i*ailroad  law  of  February  19, 
1849,  P.  L.  83,  has  authority,  in  proceedings  to  widen  its  road,  to  con- 
demn land  upon  which  a  dwelling  house  is  erected. 

Not  decided  whether  the  act  of  March  17,  1869,  P.  L.  12,  applies  to 
companies  chartered  under  the  act  of  February  19,  1849.  Marlow  T. 
P.  W.  A  B.  B.  B.,  524. 

REAL  ESTATE. 

1.  License,  d^nition  qf.  License,  as  a  term  of  real  estate  law,  is 
ua  authority  to  do  a  particular  act  or  series  of  acts  upon  the  land  of 
another  without  possessing  any  estate  therein.  It  is  usually  created 
by  parol,  though  it  may  be  inferred  from  circumstances  in  the  rela- 
tionship of  the  parties.  It  is  usually  confined  to  the  original  parties, 
and  is  generally  revocable  at  the  will  of  the  licensor,  and  not  assign* 
able  unless  coupled  with  an  interest    Baldwin  v.  Taylor,  507. 
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1.  Equity — Preliminary  ir\}unction — 8upersede<u,  An  order  appoint- 
ing a  temporary  receiver  is  an  adjunct  to  the  preUminary  injunction 
granted  at  the  same  time,  and  legally  a  part  of  it.  Both  are  interloc* 
utory,  and  the  right  of  appeal  therefrom  depends  on  the  act  of  Feb- 
ruary 14,  1866,  P.  L.  28,  which  expressly  provides  that  it  shall  not  be 
a  supersedeas.    Haaght  r*  Irwiiif  548. 

2.  Partnership.  The  Supreme  Court  will  not  reverse  an  order  of 
the  common  pleas  refusing  a  receiver  on  conflicting  testimony.  Beav- 
mont  T.  Beaumonty  615. 

RENT. 

1.  Set-off^Tender,  In  an  action  to  recover  a  balance  of  rent,  de- 
fendant testified  that  he  tendered  to  plaintiff  the  amount  of  rent  due, 
less  a  certain  sum  which  he  claimed  as  a  set-off  for  work  done  for 
plaintiff.  Defendant  stated  that  at  the  time  he  made  the  tender  he 
claimed  the  set-off.  Plaintiff  agreed  to  take  the  money  and  give  a 
receipt  on  account.  This  was  refused  by  defendant  Held,  that  the 
tender  was  sufficient,  and  that  defendant  was  not  liable  to  pay  inter- 
est on  the  amount  of  rent  which  he  admitted  to  be  due. 

A  tenant  who  has  done  work  for  his  landlord  may  set  off  the  value 
of  the  work  against  the  rent,  even  if  there  is  no  special  agreement  that 
the  value  of  the  work  should  be  deducted  from  the  rent  Ulckolg  T. 
JoneSy  599. 

REPLEVIN. 

1.  Evidence — Question  far  Jury.  In  an  action  of  replevin  for  a  car- 
riage which  had  been  left  with  defendants  as  keepei-s  of  a  livery  stable, 
defendants  claimed  a  right  to  retain  possession  of  the  carriage  for 
storage  charges,  and  also  by  reason  of  an  agreement  that  it  should 
remain  in  their  possession  as  security  for  a  debt  due  them  by  the  plain- 
tifTs  husband  for  keeping  a  horse.  Both  grounds  of  defence  were 
denied  by  plaintiff,  who  asserted  that  no  storage  was  to  be  charg^, 
and  that  no  agreement  as  alleged  by  defendants  had  been  made.  Held^ 
that  the  case  was  for  the  jury.    FItswater  T.  Roberts  k  Go«9  454. 

ROAD  LAW. 

1.  Change  qf  grade—Article  XVI,  sec.  8,  cf  the  constitution.  Under 
art  XVI,  sec.  8,  of  the  constitution  of  Pennsylvania,  a  property  owner 
is  entitled  to  recover  damages  for  an  injury  caused  by  the  change  of 
grade  of  a  street,  although  the  change  of  grade  was  made  at  his  re- 
quest   Lewis  T.  Darby  Boro*)  613. 

2.  Change  of  grade — Elevation  tracks — Damages — Proximate  cause. 
Where,  in  order  to  avoid  a  grade  crossing,  a  city  agrees  to  lower  the 
grade  of  a  street,  and  a  railroad  company  agrees  to  elevate  its  tracks, 
an  owner  of  land  abutting  on  the  railroad,  but  not  on  the  street,  is  not 
entitled  to  recover  damages  from  the  city,  where  it  appears  that  the 
injury  was  not  caused  by  the  change  of  grade  of  the  street,  but  by  the 
elevation  of  the  railroad  tracks,  which  increased  the  labor  and  expense 
involved  in  receiving  and  loading  material  upon  the  oars.  Snyder  v, 
Lancaster,  20 W.  N.  165,  andMeUor  v.  Phila.,  160  Pa.  614,  distinguished 
Tucker  SU,  336. 
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3.  Conatitution — Change  cf  grade— Damages.  Under  art  16,  §  8,  of 
the  consdtation,  which  provides  for  just  compensation  for  property 
taken  for  public  works,  an  owner  of  property  on  a  street  is  entitled  to 
damages  for  a  change  of  grade  of  the  street  from  its  original  level 
rendered  necessary  in  order  to  construct  sewers  to  abate  a  nuisance 
prejudicial  to  the  health  of  the  neighborhood. 

A  municipality  is  not  entitled  to  set  off,  against  a  special  damage 
done  to  a  particular  property,  a  subsequent  increase  of  value  common 
to  the  entire  neighborhood  in  which  the  property  is  situated.  Bad- 
derow  t.  Pblla.,  241. 

4.  Damages — Street — Constitution,  Damages  cannot  be  assessed  for 
improvements  made  within  lines  of  a  located  but  unopened  street  after 
approval  of  the  plans  of  which  street  in  question  is  part;  neither  does 
the  mere  laying  out  of  street  upon  city  plan,  without  action  taken  in 
reference  to  its  opening,  constitute  such  taking  or  injury  as  gives  court 
power  to  assess  damages  therefor. 

The  act  of  May  16,  1801,  §  12,  P.  L.  80,  providing  that  no  damage 
shall  be  recovered  for  buildings  constructed  within  lines  of  located 
streets  or  alleys,  does  not  violate  art  16,  §  8,  of  constitution  of  Pa. 
The  act  is  mei*ely  declaratory  of  common  law  of  the  state  as  recog- 
nized in  Forbes  Street,  70  Pa.  125.    Bosh  T*  MeKeesport  Citj,  57. 

5.  Decision  qf  court — Practice ^  Q.  S.  The  decision  of  the  court  in  a 
road  case  must  be  based  upon  the  report  of  either  viewers,  reviewers 
or  re-reviewers,  and  not  upon  testimony  taken  by  a  commissioner 
upon  a  sort  of  general  appeal  from  the  report  of  the  viewers,  review- 
ers and  re-reviewei-s.    Ohio  and  Boss  Township  Boad^  132. 

6.  Majority  of  owners— Act  of  May  16,  1891.  Under  the  act  of 
May  16,  1891,  P.  L.  75,  the  "  majority  in  interest  and  number  of  own- 
ers of  property  abutting  on  the  line  of  the  proposed  improvement,*' 
means  the  majority  of  owners  on  the  portion  of  the  street  to  be  actually 
improved,  and  not  the  majority  of  tlie  owners  on  the  whole  of  the 
street.    Speer  t*  Pittsbargy  86. 

7.  Beoiewer — Original  petitioner.  The  appointment  of  one  of  the 
original  petitioners  for  a  road  as  a  reviewer  is  an  irregulai-ity  that  is 
fatal  to  all  proceedings  subsequent  to  the  presentation  of  the  petition 
for  the  appointment  of  viewei-s.    Ohio  and  Boss  Township  Boady  132. 

8.  Street — Agreement  to  vacate  a  private  stieet  and  to  substitute 
others— Equity— Fraud— Evidence.    Wilkinson  T.  Saplee^  315. 

9.  Streets — Original pating — Macadamizing  street.  Where  city  coun- 
cils appropriate  a  certain  sum  for  the  repairs  of  a  street,  and  the  high- 
way department  uses  the  money  macadamising  the  street  there  is  no 
such  original  paving  as  will  prevent  a  city  contractor  from  subsequently 
recovering  from  a  property  owner  the  contract  price  for  laying  a  pave- 
ment of  vitrified  brick  in  accordance  with  an  ordinance  authorising 
such  pavement.    Maek  T*  Hiily  211. 

10.  Street  railways — Original  paving — Municipalities,  Where  the 
legislature  has  imposed  upon  a  street  railway  company  the  obligation 
of  paying  for  the  original  paving  of  a  street,  an  abutting  landowner 
can  set  up  such  legislative  action  as  a  defence  to  a  suit  brought  by  tlie 
city  against  himself  to  recover  the  cost  of  the  orig^inal  paving.  Phiia. 
T*  Bowman,  393. 
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SALE. 

1.  Breach  qf  contract.  Measure  of  damages  for  failure  to  delirer 
goods.    Tbeiss  t*  Weiss,  9. 

2.  Conditional  sale — Bailment,  Thecourts,  in  determining  whether 
or  not  a  contract  is  one  of  bailment,  or  one  of  sale  with  an  attempt  to 
retain  a  lien  for  the  price,  do  not  consider  what  name  the  parties  liare 
given  to  the  contract,  but  what  is  its  essential  character. 

Where  an  agreement  in  writing  is  essentially  a  contract  of  sale,  and 
not  of  bailment,  the  court  will  construe  it  to  be  a  contract  of  sale, 
notwithstanding  an  express  stipulation  in  the  agreement  that  "  it  is 
distinctly  understood  and  agreed  that  this  is  not  a  contract  of  sale, 
conditional  or  otherwise." 

Where  there  is  an  actual  bailment,  though  coupled  with  the  right 
in  the  bailee  to  purchase  the  goods  during  the  continuance  of  the 
bailment,  the  goods  are  not  liable  to  an  execution  against  the  bailee, 
but  where  there  has  been  a  sale,  coupled  with  an  attempt  on  the  part 
of  the  seller  to  retain  a  lien  for  the  price,  the  goods  in  the  buyer's 
possession  are  subject  to  a  levy  under  an  execution  against  him. 
Ott  T.  Sweatman,  217. 

3.  False  representations — Fraud — Rescission — Affidavit  of  d^ence. 
In  an  action  to  recover  damages  for  failure  to  deliver  goods  sold  by 
defendant  to  plaintiff,  an  affidavit  of  defence  is  sufficient  to  prevent 
judgment,  which  avers  that  the  agent  of  plaintiff  stated  to  defendant 
that  plaintiff  desired  to  purchase  an  article  manufactured  by  defend* 
ant,  but  that  a  competitor  had  offered  to  sell  the  article  to  plaintiff 
for  a  certain  price,  and  that  plaintiff  would  give  defendant  the  order 
if  she  would  sell  the  article  at  the  same  price;  that  believing  that  the 
statement  was  true,  and  relying  upon  it,  defendant  made  the  contract 
sued  upon;  that  in  point  of  fact  the  statement  was  a  malicious  lie, 
intentionally  made  for  the  purpose  of  cheating  and  defrauding  defend- 
ant into  selling  the  article  far  below  its  market  price.  Klioe  T* 
Smith,  563. 

4.  Installment  contract.  When  held  to  be  sale  rather  than  lease 
subjecting  vendor  to  penalty  for  peddling.    Com*  T.  Harmell,  89. 

5.  Rescission  for  fraud.  Statement,  although  untrue,  held  insuffi- 
cient to  sustain  when  made  two  yeara  before.  Sharpless  T*  €him- 
mey,  199. 

6.  Warranty,  What  Is  sufficient  allegation  of,  in  affidavit  of  defence, 
to  prevent  judgment.    Bangh  T«  Mitchell,  677. 

SERVICE  OF  PROCESS. 
See  Practice,  C.  P. 

SHELLEY'S  CASE. 

Will— EHrs— Rule  applied.    Heister  T.  Terger,  445. 

SHERIFFS  SALE. 

1.  DistHbution,  Under  the  act  of  April  10,  1862,  P.  L.  865,  the 
sheriff  has  no  right  to  report  a  schedule  of  distribution  of  the  pro* 
ceeds  of  sale,  except  according  to  the  list  of  liens  on  property  sold  as 
certified  by  the  proper  officers;  and  if  he  fails  to  report  a  aohedole  in 
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SHERIFFS  SALE— confinued. 

accordance  with  such  list,  whether  intentionally  or  by  mistake,  the 
act  of  the  court  in  confirming  it  is  not  oonclusive,  and  the  sheriff  is 
liable  to  the  party  injured,  notwithstanding  the  confirmation  of  the 
report    Campbell  t*  McCleary^  1. 

2.  Setting  aside  sale — Discretion  qf  court  The  Supreme  Court  will 
not  reverse  an  order  confirming  a  sheriffs  sale,  where  it  appears  that 
the  land  sold  as  a  whole  was  made  up  of  the  unsold  lots  and  streets 
of  a  land  association;  that  the  evidence  as  to  the  inadequacy  of  price 
was  confiicting;  and  that  defendant  had  given  no  available  assurance 
that  a  higher  and  better  price  would  be  realized  by  the  proposed  re- 
sale of  the  property.    Fidelity  Co.  t*  BymeSi  496. 

SEPARATE  USE, 

1.  JSxtensive  evidence  inadmissible  to  charge  when  trust  is  plain  from 
terms  of  the  will.    Wilbert's  Est.,  113. 

SERVICE  OP  PROCESS. 

1.  Foreign  Ins.  Co, — Act  of  June  20,  1883.  Suit  may  be  brought  in 
any  county  and  service  made  on  authorized  agent  in  the  county  where 
he  resides.    Werron  t*  Ins*  Co*^  112. 

SET-OFF. 

1.  Contract— Duebill,  An  agreement  to  deliver  a  certain  number 
of  shares  of  stock  of  a  railroad  company  on  completion  of  the  sub- 
scriptions to  the  securities  of  the  company,  cannot  be  set  off  against 
a  duebill,  where  it  appears  that  the  subscriptions  have  not  been  com- 
pleted, and  the  value  of  the  stock  is  not  shown.    Becker's  fi  st.^  313. 

2.  Rent  A'tenant  who  has  done  work  for  his  landlord  may  set  off 
value  against.    Nichols  t.  Jones^  590. 

SIDEWALK.  ^ 

See  Stbests. 

SPECIFIC  PERFORMANCE. 

1.  Description — Repugnancy.  Conveyance  of  an  entire  lot  decreed 
despite  repugnancy  in  description  when  the  fair  intendment  called  for 
such  entire  conveyance.    Shattack  T*  Canninghaniy  368. 

STATUTES. 

1.  Construction  of.  Implied  repeal  of  leave  by  a  general  statute. 
Brace  t.  Pittsburg,  152. 

2.  Repeal  of.  The  special  act  of  Feb.  27, 1851,  P.  L.  116,  requesting 
the  election  of  burgess  is  repealed  by  the  act  Hay  23, 1898,  P.  L.  113. 
Com*  T.  Schneipp,  40L 

STATUTE  OF  LIMITATIONS. 

1.  Decedents'  estates — Executors  and  administrators— Insurance.  A 
cause  of  action  does  not  exist,  unless  there  be  a  person  in  existence 
capable  of  suing,  or  of  being  sued.  Wlien  one  receives  mon^y  belong- 
ing to  the  estate  of  an  intestate,  after  his  death,  and  before  adminis- 
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STATUTE  OP  LIMITATIONS— continwcd. 

tration  granted,  the  statute  runs  not  from  the  date  of  the  receipt,  bat 
from  the  grant  of  administration. 

Where  an  action  is  brought  by  an  administrator  to  recover  monej 
paid  by  an  insurance  company  to  a  person  who  had  no  insurable  inter- 
est in  the  life  of  plaintifiTs  intestate,  the  statute  of  limitations  begins 
to  run  only  from  the  date  of  the  gi*ant  of  letters  of  administration  to 
the  plaintiff.  In  such  a  case  the  fact  that  there  was  gross  laches  in 
talcing  out  administration  does  not  defeat  the  right  of  action.  Bluer 
T«  Biner,  617. 

2.  Evidence — Criminal  law — Incestuous  fornicati(nu  Eyidence  of 
prior  illicit  relations  between  same  parties  may  be  given,  though  it 
discloses  other  similar  indictable  offences .  barred  by  the  statute. 
Com.  T.  Belly  405. 

3.  Trust  ex  mal^cio.  A  trust  ex  mal^ciOy  will  be  barred  under  the 
act  of  April  22, 1856,  P.  L.  533,  which  applies  as  well  to  resulting  trusts, 
as  to  those  which  are  founded  upon  payment  of  purchase  money. 
Barry  t.  Bill,  344. 

4.  Mines  and  Mining — Trespass— Lower  coal  stratum.  It  seems  that 
even  in  law  the  statute  of  limitations  runs  against  an  injury  conunitted 
in  or  to  a  lower  stratum,  only  from  the  time  of  actual  discovery,  or 
the  time  when  discovery  was  reasonably  possible.  Lewey  T.  Frlcke^ 
636. 

STOCK. 

1.  Joint  stock  companies — Forfeiture  of  stock — Notice  by  publication. 
If  the  articles  of  association  of  an  incorporated  company  organized 
under  the  joint  stock  plan  provide  for  a  notice  of  a  call  or  assessment 
in  newspapers  of  two  cities,  and  also  for  notice  by  mail,  a  failiure  to 
publish  the  notice  in  one  of  the  cities  avoids  a  forfeiture  of  the  stock 
for  non-payment  of  the  assessment,  even  if  it  appear  that  the  stock- 
holder whose  stock  was  forfeited  received  actual  notice  of  the  assess- 
ment. Brooking  v.  Metalline  Land  Co. ,  164  Pa.  326,  followed.  Morris 
T.  Metalline  Land  Co.,  351. 

STREETS. 

1.  Sidewalk^  opening  in — Contributory  negligence.  It  appeared  under 
facts  disclosed  that  defendant  maintained  customary  cellar  doors 
partly  opened  close  to  house  line:  Held,  that  the  plaintiff  was  guilty 
of  conti-ibutory  negligence.    Staokhonse  T.  Tendig  k  Co.,  682. 

2.  Use  qf^Blind  end.  The  right  to  use  of  a  blind  end  of  a  street, 
when  secured  by  terms  of  an  agreement  will  be  enforced  by  a  bill  in 
equity.    Wilkinson  t.  Snplee,  316. 

STREET  RAILWAYS. 

See  that  sub-heading  under  Railboads. 

SUPREME  COURT. 

See  Pbactioe,  S.  C. 

TAXATION. 

1.  Tax  lien — Assignment  for  creditors.    Under  the  act  of  June  7, 
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TAXATION— continued. 

1870,  §  14,  P.  L.  112,  the  commonwealth  has,  as  against  common  credit- 
ors, the  first  lien  upon  personal  property  in  an  assigned  estate,  with- 
out filing  any  copy  of  the  lien  under  the  acts  of  March  30,  1811,  §  12, 
P.  L.  29,  and  April  13,  1827,  §  4;  9  Sm.  433.  William  Wilson  <fe  Co.'s 
Assigned  Est.,  150  Pa.  285,  distinguished.  Goodwin's  Gas  StOTO  Co*'8 
Assigned  Est.,  296. 

2.  Tax  lienr—Notice— Waiver  qf  notice—Act  (if  March22,lS66.  Where 
a  taxpayer  of  the  city  of  Philadelphia  goes  to  the  office  of  the  city 
solicitor,  and  announces  his  intention  to  contest  a  municipal  lien  for 
taxes,  and  enters  into  an  agreement  for  an  amicable  scire  facias  upon 
it,  he  thereby  waives  the  benefit  of  the  act  of  March  23,  1866,  P.  L. 
303,  which  provides  that  before  any  scire  facias  shall  be  issued  on  any 
such  claim  diligent  search  shall  be  made  for  the  owner  or  reputed 
owner  of  the  property  liened,  and  that  a  written  or  printed  notice 
shall  bo  given  to  him  or  her  to  make  payment  to  the  city  solicitor 
within  ten  days.    Phila.  T.  Scliofleidy  389. 

3.  Taxation — Corporations — VaUiation  cf  capital  stock  —  Act  of 
June  8,  1891.  Under  the  act  of  June  8,  1891,  P.  L.  229,  the  amount 
and  rate  per  cent  of  dividends  made  by  a  corporation  during  the  tax 
year  do  not  furnish  an  absolute  indication  or  measure  of  the  actual 
value  in  cash  of  the  capital  stock  of  a  corporation,  but  are  to  be  con- 
sidered, with  all  other  relevant  facts.  In  determining  what  is  its  actual 
value  in  cash:  Com.  v.  Edgerton  Coal  Co.,  164  Pa.  284,  followed. 
Com.  T.  P.  &  W.  By*,  453. 

TENDER. 

1.  Sufficiency  q/".  In  an  action  for  rent  where  set-off  is  claimed. 
Nickols  T.  Jonesi  599. 

TRADE. 

1.  Restraint  cf.  A  contract  not  to  engage  in  hair  goods  business 
within  eight  squares  of  a  certain  store,  sold  with  goodwill,  sustained. 
Patterson  t.  Glassmire,  230. 

TRESPASS. 

1.  Inexcusable  trespass — igection  of  passenger — Measure  of  dam- 
ages.    Laird  t*  Pittsburg  Traction  Co.,  4. 

TRUST. 

1.  Active  trust — D^nite  failure  of  isstte — Construction  of  wUl.  Wll - 
son  T*  0enig|  29. 

2.  Assignment  for  creditor^  wJien  enuring  to  ben^t  cf  all  creditors. 
Dickson  A  Co^'s,  Est.,  134. 

3.  Banks  and  banking — Mingling  of  trust  funds  with  genuine  deposit 
when  received  by  bank  as  trustee— Cestui  que  trust  not  entitled  to 
preference.    Carmany's  Appeal,  622. 

4.  Resulting  trust^Notice  qf  wife^s  equity.  If  the  holder  of  a  legal 
title,  subject  to  a  resulting  trust,  permits  the  cestui  que  trust  to  occupy 
and  enjoy  the  land  as  owner,  he  can  derive  no  benefit  from  the  lapse 
of  time. 
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TRUST— continued. 

Purchasers  of  such  property  at  a  sheriff's  sale  under  a  judgment 
against  the  husband  with  notice  of  the  wife's  equity  take  no  title  as 
against  the  wife. 

A  judgment  creditor  is  not  entitled  to  the  protection  of  the  purchaser 
of  a  legal  title  against  an  equitable  owner,  or  liis  creditors,  or  to  any 
advantage  which  his  debtor  had  not.    Miller  T.  Baker,  414. 

6.  Bemlting  trust^Trust  ex  mal^cio^Statute  of  limitation»—EtX' 
dence.  A  trust  ex  maleflcio  can  only  result  from  some  act  of  bad  faith, 
and  a  mere  refusal  to  perform  a  parol  contract  to  hold  or  convey  land 
is  not  sufficient  to  create  such  a  trust.  Held,  that  the  evidence  was 
properly  excluded  because  it  was  insufficient  to  establish  a  trust  ex 
maleflcio,  and,  even  if  it  did,  the  trust  was  barred  by  the  act  of 
April  22,  1856,  P.  L.  633. 

In  such  a  case  if  the  offer  had  gone  further  and  alleged  a  breach  of 
the  parol  agreement,  it  would  not  have  been  sufficient  to  establish  a 
trust  ex  maleficio. 

The  act  of  1856  applies  as  well  to  resulting  trusts  which  arise  ex 
maleflcio,  as  to  those  which  are  founded  upon  the  payment  of  pur- 
chase money.    Barry  t.  Hill,  344. 

6.  Removal  of  trustee — Practice^  C.  P.  Where  the  existence  of  hos- 
tile relations  between  the  trustee  and  the  cestui  que  trust  works  dis- 
advantage, inconvenience  or  great  discomfort  to  the  latter,  the  trustee 
will  be  removed. 

A  brother  was  trustee  for  his  sister,  but  during  the  whole  period  of 
the  trust  had  no  communication  with  her,  and  did  not  consult  her  or 
any  one  on  her  behalf  with  regard  to  the  repairs  to  her  real  estate, 
although  the  amount  thus  expended  was  more  than  half  of  the  entire 
gross  income.  The  trustee  moved  his  residence  to  another  county 
from  that  in  which  his  sister  lived,  and  in  which  he  was  liable  to  ac- 
count. Heldy  that  the  trustee  should  be  removed.  Marsden's  Est., 
213. 

7.  Sale  of  church  property — Deed.  An  owner  of  land  executed  a 
deed  for  a  lot  to  himself  and  others  as  trustees  of  a  church,  "  their 
successors  in  office  and  assigns  as  trustees  aforesaid;  to  have  and  to 
hold  the  said  described  lot  of  ground  in  trust  for  said  church  and 
for  the  sole  use  and  behoof  of  the  congregation  organized  for  the 
purpose  of  building  on  said  lot  and  worshipping  in  said  bnUding." 
Subsequently,  upon  incorporation  of  the  church,  successors  of  the 
trustees  other  than  the  original  owner  executed  a  deed  of  the  lot  to 
the  corporation.  It  did  not  appear  that  at  date  of  this  deed  the  orig- 
inal owner  was  a  trustee.  Held,  that  the  original  owner  had  no  stand- 
ing to  object  to  a  sale  of  the  lot  by  the  church.  United  Presbyterian 
Charch's  Petition,  43. 

USURY. 

1.  Contract,  An  agreement  whereby  one  loans  money  to  a  paving 
contractor  to  pave  a  street  in  consideration  of  ten  per  cent  on  the 
amount  borrowed,  does  not  disclose  tlie  vice  of  usury,  when  no  time  set 
for  repayment  of  money  borrowed.    CBonrke  T*  Kellyi  207. 
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WAGES. 

1.  Pr^erence — Traveling  Bolesman,  A  person  employed  to  sell  goods, 
paying  Ids  own  expenses  and  receiving  house  and  road  commissions, 
is  a  traveling  salesman,  and  not  a  **  clerk  employed  in  a  store  or  else- 
where," within  the  meaning  of  the  act  of  May  12,  1891,  P.  L.  64,  giv- 
ing a  preference  for  wages.    MalhoUand  T*  Woody  486. 

WARRANTY. 

1.  Sale — AJ/idanit  cf  drfence.  In  an  action  to  recover  the  price  of 
neats*  foot  oil  sold  and  delivered  to  defendants,  the  affidavit  of  defence 
averred  a  warranty  contained  in  a  letter,  the  material  portion  of  wliich 
was  as  follows:  *'  We  have  referred  your  postal  of  the  29th  inst.  to  our 
superintendent  of  the  works  who  makes  the  following  report:  *The 
neats*  foot  oil  is  guaranteed,  and  all  made  exactly  the  same  way;  no 
change  in  the  way  of  chilling,  pressing  or  bleaching  for  years.* "  The 
postal  referred  to  in  the  letter  was  not  annexed  to  the  affidavit  of  de- 
fence. Held^  that  the  affidavit  of  defence  was  sufficient  to  prevent 
judgment    Bangh  T*  Mitchell^  577. 

WILL. 

1.  Active  trust— D^nite  failure  of  iasue.  Testator  by  will  devised 
real  estate  to  a  trustee  for  his  daughter  to  permit  her  **  to  occupy  and 
enjoy  the  same  for  her  separate  use,  not  to  be  under  the  control  or 
subject  to  the  debts  of  her  husband,  but  to  enjoy  all  the  rents,  issues 
and  profits  during  her  natural  life,  and  at  her  death  to  descend  to  the 
issue  of  her  body;  but  if  the  said  Lydia  should  die  leaving  no  issue, 
then  the  said  estate  to  revert  back  to  and  be  a  part  of  my  residuary 
estate."  By  subsequent  clause  trustee  was  authorized  to  surrender 
and  assign  entire  trust  to  daughter  if  he  should  deem  it  advisable. 
fTefd,  that  the  trust  was  an  active  one;  that  testator  contemplated  a 
definite  failure  of  issue;  and  that  the  children  of  daughter  took  no 
title  or  interest  in  the  estate  until  after  her  death.    Wilson  J.  Denigi  29. 

2.  Devise — Limitation  upon  alienation.  Testator  directed  as  follows : 
'*  I  give  and  bequeath  unto  my  wife  all  my  estate,  both  personal,  real 
and  mixed  in  fee  simple  to  own,  use,  enjoy  and  dispose  of  the  same 
as  she  may  deem  proper  and  right,  the  same  as  I  might  or  could  do 
if  living.  ...  I  further  hereby  order  and  direct  that  whatever  real 
estate  that  may  not  be  sold  or  disposed  of  by  my  said  wife  in  her  life- 
time that  the  same  shall  as  soon  as  conveniently  be  done  after  her 
death,  sold  and  converted  into  money.  ...  I  give  and  bequeath  to 
my  three  children,  Rachel,  Margaret  and  David,  the  residue  of  my 
estate  after  the  death  of  my  said  wife,  and  after  the  bequest  to  my 
said  grandson,  Henry  Evans,  to  be  divided  into  three  shares,"  etc. 
Heldj  that  the  widow  took  an  absolute  estate  in  fee  simple  in  testator^ s 
lands.    Erans  t.  Smith,  625. 

3.  Construction  qf— Annuity,  Testatrix  gave  the  residue  of  her 
estate  to  a  trustee  to  pay  over  *^  one  eighth  part  of  the  income  thereof, 
not  exceeding  four  hundred  dollars  per  annum  (everything  in  excess 
of  that  sum  to  go  into  the  residue  of  the  income  of  my  estate),  in 
equal  quarterly  instalments,  to  Rebecca  C.  Schott,  daughter  of  my 
brother  James,  for  and  during  the  term  of  her  natural  life,  to  be  ap- 
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plied  by  her,  without  the  duty  of  filing  any  account,  to  the  nMunte- 
nance  of  herself  and  Daisy  R.  Schott,  until  Daisy  shall  have  attained 
tlie  age  of  twenty-one  years,  and  thereupon  her  interest  in  this  annu- 
ity ceasing,  to  pay  out  of  the  pdncipal  of  my  residuary  estate  seven 
thousand  dollars  to  the  S{ud  Daisy  R.  Schott,  this  legacy  to  lapse  if 
she  die  before  the  age  of  twenty-one.  Held,  that  the  annuity  to 
Rebecca  C.  Schott  did  not  cease  upon  Daisy  R.  Schott  reaching  her 
majority,  and  receiving  her  legacy  of  seven  thousand  dollars.  Engle's 
Est.*  280. 

4.  Devise— Option  to  purchase.  Testator  devised  alot  as  follows:  "  I 
give  and  devise  my  residence  on  Brownsville  avenue,  valued  at  $3,000, 
to  my  daughter,  Alice  Walsh,  and  my  sons  Edward  McMullen  and 
Joseph  McMullen  to  be  divided  in  shares,  thus:  Alice  $1,200,  Edward 
$800  and  Joseph  $1,000,  to  hold  to  themselves,  their  heirs  and  assigns 
forever;  provided  that  my  daughter,  Alice  Walsh,  may,  at  her  option, 
within  five  years  of  my  death,  purchase  the  shares  of  Edward  and 
Joseph  named  in  this  item,  price  not  exceeding  the  amount  bequeathed 
to  each."  Testator  died  Oct.  19,  1892.  On  Oct  31,  1892,  Alice  exer- 
cised her  option  and  bought  Edward^s  shai*e,  paying  him  $800.  On 
Nov.  1,  1892,  execution  was  issued  on  a  Judgment  entered  against 
Edward  in  his  father* s  lifetime,  and  on  same  day  a  levy  was  made  on 
his  interest  Held^  that  the  purchaser  at  the  sherifiTs  sale  which  fol- 
lowed the  levy  took  no  title  as  against  Alice.    Bayer  T*  Walflliy  38. 

5.  Legacy  to  eloBS—Act  of  April  8,  1833.  When  a  bequest  is  to 
**  all "  the  grandchildren  of  testator,  shara  and  share  alike,  after  a  pro- 
vision for  a  life  estate,  the  grandchildren  take  a  vested  estate  from  the 
time  of  the  death  of  the  testator,  subject  to  be  opened  to  let  in  after- 
born  grandchildren. 

Where  in  such  a  case  one  of  the  grandchildren  dies  in  testator's  life- 
time leaving  a  child,  such  child  is  entitled  to  the  parent's  share  under 
the  act  of  Apiil  8, 1833,  P.  L.  250.    Bradley's  Est.,  300. 

6.  Power  to  sell — Conversion.  Testator  directed  that  the  whole  of 
his  residuary  estate,  real  and  personal,  should  be  converted  into  money 
as  soon  as  practicable,  and  paid  over  to  certain  legatees  mentioned. 
In  the  clause  immediately  following  this  direction  he  further  author- 
ized his  executors  to  sell  and  dispose  of  his  real  estate  within  the 
limits  of  Pennsylvania  and  other  states,  and  not  before  specifically 
devised,  and,  until  such  sale  should  be  made,  to  lease  the  land,  and  to 
collect  the  rents  and  profits  therefrom.  He  further  directed  as  fol- 
lows: **  It  is  my  wish  and  I  so  direct  that  as  soon  as  may  be  for  the 
best  interest  of  my  estate,  my  trustees  and  executors  hereinafter 
named,  their  successor  or  successors,  shall  convert  into  money  and 
productive  securities  all  my  unproductive  real  estate,  excepting  that 
portion  hereinbefore  specifically  devised,  and  also  excepting  such  por- 
tion of  my  real  estate  as  in  the  opinion  of  my  said  trustee  and  execu- 
tors would  be  likely  in  the  near  future  to  enhance  in  value,  and 
excepting  especially  my  eight  acre  lot  in  the  city  of  Pittsburg  on  part 
of  which  the  said  St  Margaret  Memorial  Hospital  is  to  be  erected,  and 
my  real  estate  situate  iu  and  adjoining  the  city  of  Chicago,  Cook 
county,  Illinois.'*    Held^  the  power  of  sale  as  to  all  remained  in  the 
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executors,  and  Uiere  was  In  the  will  no  evidence  of  an  intention  that 
their  judgment  as  to  the  time  of  sale  should  be  controlled  except  by 
the  direction  which  the  testator  gave.  Shoenberger's  Est*  T.  Leg- 
gate,  147. 

7.  Probate— 'Notice— Parties—Practice^  O,  C,  and  C.  P.— Act  1856. 
If  no  caveat  has  been  filed  with  the  register  the  remedy  is  by  appeal 
from  the  decree  of  probate  to  the  orphans*  court.  After  an  appeal 
further  proceedings  are  before  the  orphans*  court  until  the  pi*ecept  is 
lodged  in  the  common  pleas.  The  orphans*  court  has  power  to  award 
or  to  issue  citation  to  other  persons  interested  until  the  issue  goes  to 
the  common  pleas.  From  that  time  on  until  trial  and  verdict  the 
power  and  the  duty  to  call  in  any  omitted  persons  interested  pass 
to  the  trial  court. 

If  the  record  does  not  disclose  the  names  of  the  several  persons 
interested  in  the  estate,  and  the  appellant  does  not  supply  the  neces- 
sary information,  the  application  may  be  dismissed  for  that  reason. 
If,  however,  the  record  does  disclose  the  names  of  all  necessary  par- 
ties, or  if  the  appellant  offers,  when  an  omission  appears,  to  supply  it 
by  amendment  or  in  any  other  proper  way,  the  application  cannot  be 
dismissed  for  want  of  parties,  for  all  that  is  needed  in  such  a  case  is 
the  process  of  the  court  to  warn  the  persons  who  have  not  appeared 
of  the  pending  application,  or  the  issue,  as  the  case  may  be. 

If  by  any  neglect  an  issue  goes  to  trial  and  a  verdict  is  taken  in 
favor  of  the  will  by  agreement  without  the  knowledge  of  one  or  more 
of  the  persons  interested,  the  verdict  is  not  binding  on  such  persons, 
but  will  be  set  aside  at  his  request;  or  the  omitted  party  will  be 
allowed  to  take  another  appeal,  if  the  time  for  so  doing  has  not 
'  elapsed. 

It  is  not  necessary  to  make  one  of  the  parties  in  interest  a  party  to 
the  48sue,  against  his  will,  but  it  is  the  duty  of  the  court  to  notify  him 
of  the  pendency  of  the  proceeding,  so  that  he  may  be  able  to  act  intel- 
ligently, and  to  take  such  position  in  regard  to  it  as  will .  est  protect 
his  own  interest  in  the  estate  of  the  alleged  testator. 

Where  an  appeal  has  been  taken  within  five  years  from  the  probate 
of  the  will,  a  party  interested  in  the  estate  may  be  made  a  party  to 
the  proceeding  after  the  explication  of  five  years  from  the  date  of  the 
probate.    Miller's  Est.,  07. 

8.  Heirs— Rule  in  Shelley^ s  case.  Testatrix  devised  real  estate  to 
her  nephew  **  for  and  during  the  term  of  his  natural  life,  upon  condi- 
tions to  keep  the  same  in  good  repair  and  insured  and  also  pay  all 
the  taxes  thereon  during  said  term,  and  after  his  decease,  whether 
before  or  after  my  decease,  I  give  and  devise  the  said  premises  unto 
his  then  surviving  heirs  in  fee  simple.**  Held,  that  the  nephew  took 
a  fee  simple  estate  in  the  land.    Heister  T«  Terger,  445. 

9.  Separate  use  trust — Extrinsic  evidence.  Testator  devised  to  each 
of  his  daughters  one  sixth  of  his  estate  *Ho  them,  their  heira  and 
assigns  forever  in  severalty,  the  shares  to  my  said  daughters  to  be 
for  their  own  sole  and  separate  use,  free  from  any  claim  of  any  pres- 
ent or  future  husband.'*  Held,  that  the  words  of  the  will  created  a 
separate  use  trust  for  a  married  daughter,  and  that  the  intent  to  create 
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such  a  trust  was  so  plain  that  extrinsic  evidenoe  was  inadmissible  to 
change  it.    WUbert's  Est.,  113. 

10.  Testamentary  capacity — Evidence  of  want  qf—hixuffideney  to  > 
voarrant  issue  d,  v.  n.    Beyer's  Est*^  630.                                                                    ^ 

11.  Trusts  and  trustees — Distribution,  Held,  that  upon  decedent's 
death  the  share  covered  by  the  deed  of  trust  passed  under  the  will  of 
G^eorge  to  George's  tlien  surviving  children,  and  issue  of  deceased 
children.    Pepper's  Est.)  304. 

WITNESS  FEES. 

See  Costs.  ' 

WORDS  AND  PHRASES.  ^ 

1.  ''Conditional  sale^^  distinguished  from  bailment,  Ott  T«  Sweat- 
Bum,  217. 

2.  Definite  failure  qf  issue— WiUr-Active  trust  Wilson  T«  Denig, 
29. 

3.  **  Restraint  qf  trade—Sale  qf  good  voilL  Patterson  T«  GlassnlrOy 
230. 

4.  "Stop,  look  and  listen'^— Contributorj/  negligence — Grade 
ing,    Skeehan  t.  B«  B«,  354. 


'^y.  A  m, 
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